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INTRODUCTION. 



The application of the rules of law is always more or less controlled by 
the peculiarities of the subject-matter. No more striking illustration of 
this can occur than is found in the case of mines. Upon his first examina- 
tion into a mining question, the counselor finds that the general rulings 
upon land law, such rulings being based upon mere surface conflict, can 
not reach all the complications of underground interference. In mining, 
the entire cubical contents of the land are inyolved, and not merely its 
superficies. 

Further, the title to a large proportion of the mines of the United States 
is based upon the principle of appropriation, which is almost a noyelty to 
the common law, and upon which little can be gathered from the text- 
books. These considerations have induced the compilation of the follow- 
ing digest. 

In its arrangement each syllabus has a separate heading, and the 
general plan is based upon the idea that a digest, as a work of reference, 
should contain every possible aid to the speedy finding of the proposition 
sought. 

The index is so arranged as to contain under each title a reference to 
those syllabi which might have been collated under that title, but which, 
owing to their relation to other headings, have necessarily been dis- 
tributed under such other headings. 

In conclusion, I only desire further to acknowledge the debt of grati- 
tude I owe to Harry I. Thornton, Esq., of San Francisco, for his genial 
supervision of my labors and his courtesy during my stay in that city. 
If any credit attaches to the plan of the work, it is his desert more than 
mine. To my partners, G. G. White, Esq., and James P. DeMattos, 
Esq., I am also under obligations for their assistance. 

B. S. MORRISON. 
GiOBOBTOwiT, Colorado, 

September, 1878. 
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IDIQEST 



OF THE 



Law of Mines and Minerals. 



ABANDONMENT. 

1* Qnestlon of Fact. Abandonment is 
i question of fact for the jury. Weill v. 
Lucerne M. Co,, 11 Nev. 200. 

2. Queslioii of Fact— Lease. Abandon- 
oeDt (of a lease) is a q^uestion of intention, 
ind U to be left to the jury. Kama v. I'an- 
wr, 66 Pa. St. 297. 

3. Law and Faet. Abandonment is a 
mixed question of law and fact If, in this 
cue the nlaintiff intended to give up his 
cUim, and, in pnrsuance of that intention, 
quit paying assessments, it was an aban- 
donment in fact Doak v. Brubaker, 1 Nev. 
217. 

4. InteBtlon— Law and Fact. Aban- 
aoninent is a mixed question of law and fact. 
It in fact, a person intend to give up his 
claim and ouit paying assessments in nur- 
niaace of that intention, it is an abanaon- 
Bwnt in fact Oreamvono v. Uncle Sam O. 
^a^ M. Co., 1 Nev. 215. 

. &• Intention. Abandonment is a ques- 
tKm of intention. Weill v. Lucerne M, Co., 
UNev. 200. 

^ Intention— Distriet Rules. Aban- 
uonment, in its common law sense, is purely 
^quertion of intention. An abandonment 
[**« place when the ground is left by the 
•wttor, without any intention of retufhing 
w making any future use of it, independent 
of any mining rule or regulation. St. John 
^ iTiW, 26 CaL 263. 

7. lIea*eoniplianeeiflth District Boles. 

ji the local mining laws provide that on a 
*whire to work and notice a claim as re- 
^oned by the mining laws, the claim shall 
^ eonsidered as abandoned; a failure to 
<^^ly with such laws is an abandonment 
^ the claim, and it is open to location as 
2 



vacant ground. 
33. 



Strange r. Ryan, 46 CaL 



8. Statements Going to Intention. The 

statements of a part^ alleged to have aban- 
donded are evidence in his favor as disprov- 
ing an intention to abandon. Noble v. Syl- 
vester, 42 Vt 146. 

9. Intent to Betnm. As to support 
the plea of abandonment it must appear 
from the evidence that there was a leaving 
of the claim, without any intention of re- 
turning or making any further use of it, so 
it is competent for the opposite party to 
prove, in rebuttal, any acts explanatory 
of the leaving which tend to show that it 
was not accompanied with an intention 
not to return. BeU v. Bed Rock Co., 36 
CaL 214. 

10. No Intention to Betnm. An aban- 
donment can only take place where the oc- 
cupant leaves the land free to the appro- 
priation of the next comer, whoever he may 
oe, without any intention to repossess or 
reclaim it for himself, and regardless and 
indifferent as to what may become of it in 
the future. Richardson v. McNulty, 24 Cal. 
339; B. & W. L. C. 206. 

11. Leaying Tools in Mine. Leaving 
tools upon the ground considered as evi- 
dence against abandonment Harhness v. 
Burton, 39 Iowa, 101; see f. 22. 

12. Meaning — Intention — Lapse of 
Tine. Abandonment is a word which has 
acquired a technical meaning, and there 
can be no reason why it should receive a 
different signification when applied to a 
mining claim than that which it has re- 
ceived in the books. Mallett v. Uncle Sam 
M. Co., 1 Nev. 194. 

In determining the question of abandon- 
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ment the intention is the first and para- 
mount object of inquiry. Id. 

Time is not an essential element of aban- 
donment: the moment the intention to 
abandon and the relinquishment of posses- 
sion unite, the abandonment is complete. 
But lapse of time may be a strong circum- 
stance in connection with other circum- 
stances to prove the intention to abandon. 
Id. 

Bare lapse of time short of the statute of 
limitations, unconnected with other circum- 
stances, is no proof of abandonment. Id. 

18. As Affected bj Cnstom— Time— 
LimitatloiiB— Intention. Where the court, 
in an action to recover a mining claim, 
instructed the jury that ** where an aban- 
donment is sought to be established by the 
act of the party, the intention alone gov- 
erns, and it such party leave a mine with 
the intention not to return, his: abandon- 
ment is as complete, if it exist for a minute 
or a second, as though it continued for 
years. But if he left with the intention of 
returning, he might do so at any time within 
five years (the period of the statute of lim- 
itations); provided, there was no rule or 
custom of miners of such a notorious char- 
acter as to raise a presumption of an inten- 
tion to abandon:" Held, that the question 
of abandonment was fairly left to the jury. 
Waring v. Crow, 11 CaL 366. 

14. Lapse of Time— DIteh. The law 

will not presume an abandonment of prop- 
erty in a dam and ditch for mining pur- 
poses from lapse of time. Partridge v. Me- 
Kinney, 10 CaL 181. 

15. Time— Relation. An abandonment 
of property determines the right of the party 
thereto from the date of the act, and the 
property ia to him as though he had never 
owned or occupied it. Davis v. BtUUr, 6 
Cal. 510. 

16. Statute of Limitations— California. 

In an action for a mining claim, when the 
defendant asked for an instruction to the 
jury **that if the plaintiff had abandoned 
the claim, and did not intend to return and 
work it before the commencement of the 
suit," and the court gave the instruction 
"subject to the seventeenth section of the 
statute of limitations:" Held that the qual- 
ification to the instruction was an error. 
Davis V. Butler, 6 CaL 610. 

Abandonment may arise from a single 
act or a series of acts, and a party having 
once abandoned his claim, will not be per- 
mitted to come in within the time allowed 
for commencing civil actions to re-assert his 
rights or resume his claim to the prejudice 
of those who may have in the meantime 
appropriated it Id. 



17. Work— District Roles. The failure 
to perform the amount of work on a min- 
ing claim required by the local mining laws 
or regulations established and in force in 
the district where the claim is located, 
amounts to an abandonment of the claim, 
and thereupon it may be occupied and ap- 
propriated by another. Depuy v. Williams, 
26 Cal. 309. 

18. (Quitting Work. Not to work a min- 
ing claim may be a circumstance of some 
weight, tending to show abandonment; and 
this abandonment of a claim, resting for 
validity only upon possession, may be suffi- 
cient to defeat the title (obiter), iicGarrity 
V. BymgUm, 12 Cal. 431. 

19. Non-nser. The inference of aban- 
donment of a right from non-user is not ap- 
plicable to the case of mines. Seaman v. 
Vawdrey, 16 Vesey, 390. 

20. Evidence— Bringing Action. In an 

action to recover possession of a mining 
claim, where the defense is an abandonment 
of the claim b^^ the plaintiff, the jud^uent- 
roll in an action brought by the plaintiff 
against third parties to recover possession of 
the same ^und, and in which plaintiff 
recovered judgment, is admissible in evi- 
dence to rebut the presumption of aban- 
donment Richardson v. McNuUy, 24 CaL 
339; B. & W. L. C. 206. 

21. Element of Estoppel. Evidence 
of matter in the nature of estoppel as the 
acquiescence by silence in a sale of the 
premises by another, is not admissible in 
support of the allegation of abandonment. 
Estoppel is no element of abandonment. 
Marquart v. Brac^ford, 43 CaL 526. 

22. Offer to Porchase. When, on the 
trial of the title to a mining claim, defend- 
ant proved that plaintiffs or their grantors 
had, about two years before suit brought, 
removed their mining tools, and had ever 
since ceased to work or occupy the claim, 
evidence of an offer by defendants or an 
agent of defendants to purchase plaintiffs' 
interest, and plaintiffs' refusal to sell, is 
evidence tending to disprove abandonment. 
Bell V. Bed BoekCo,, 33 CaL214. 

23. After Action Bron^^ht. When the 
defendant in an action to quiet title to a min- 
ing claim alleged, in a supplemental an- 
swer, an abandonment by plaintiff of hia 
mining claim since suit commenced, but 
failed to set up any subsequently acquired 
rights in the defendant: Held, that such 
matters, if true, would not avail as a de- 
fense, and that the failure of the court to 
make a special finding of the fact thereon 
was immaterial. Prcuus v. Pacific O, df 8, 
M. Co,, 35 CaL 30. 
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2I, Borden of Proof • A party who in- 
sists apon a forfeiture or abandonment, and 
relies thereon to build np a right in himself 
to the thing, franchise or easement forfeited 
or abandoned, is, upon first principles, bound 
to establish the fact or facts upon which 
his asserted claim or right depends. Doah 
V. Brvhaker, 1 Nev. 217. 

29. or Diteh. The fact that water was 
appropriated for a particular purpose, and 
that the purpose nas been fully accom- 
plished, and tnat, when accomplished, the 
appropriators dispersed and allowed a long 
time to elapse without using the ditch, and 
then sold it for a nominal sum, may be re- 
ceived in evidence as tending to show aban- 
donment Davis v. Cfale, 32 CaL 26. 

26. Water— Real Estate. A water right, 
although real estate, may be abandoned. 
Barkley v. Tieleke, 2 Mont. 59. 

27. When there ig a Leffal Title. The 

doctrine of abandonment onlv applies where 
there has been a mere nakea possession 
without title. Where there is a title, to 
preserve it there need be no continuance of 
posaession, and the abandonment of pos- 
session cannot affect the rights held by vir- 
tue of the title. Ferris v. Coover^ 10 Cal. 
589. 

28. Water and Tailings. If miners en- 
gaged in washing their mining claims with 
water, abandon the water and tailings which 
pass from their mining grounds, any other 
persons have a ri^ht to take and appropri- 
ate the same to their own use. Dougherty 
V. Creary, 30 Cal. 290. 

29. Tailings. If a miner allow his tail- 
ing to mingle with those of other miners, 
this would not of itself give a stranger a right 
to Uie mixed mass; but it may be a circum- 
stance to prove an intention of abandon- 
ment Jones V. Jackson, 9 CaL 237. 

80. 81ar. Where slag from smelting- 
works is thrown out, and rejected as of no 
value, and is then appropriated by others, 
the party who made the slag cannot re- 
claim it McGoon v. Ankeny, 15 111. 559. 

81. Coilosion. Where, upon a question 
of abandonment, the plaintiffs offered to 
riiow that defendants went into possession 
of the mining ground by collusion with one 
of the plaintiffs: Held, that the evidence 
upon such naked offer was well excluded; 
oker, if offered with evidence showinff the 
agreement of such plaintiff with his fellows 
to hold the claim for them, or on their ac- 
eonnt. Depuy v. Williams, 26 CaL 309. 

82. Gift. If the ppssession of the occu- 
pant be continued in another, by the ex- 
pression of a wish or desire of the occu- 
pant to another that he succeed to the 



possession, and he thereupon takes posses- 
sion, a gift is the result; there is no vacancy 
in the possession, and consequently no 
abandonment. Richardson v. McNuUy, 24 
Cal. 339; B. & W. L. C. 206. 

A mere wish or desire of the occupant, 
when he leaves the possession, that another 
may next occupy, without beins commu- 
nicated to that other person, and assented 
to by him, and accompanied by a transfer 
of possession, does not amount to a gift 
Id. 

88. Abandonment and Beclaim, Ter- 
diet of Jury. In reference to a question 
of this character (abandonment with re- 
claim after defendants had found ore), the 
finding of a jury of the vicinage familiar 
with mining usages ought to be regarded 
as entitled to peculiar weight. From dis- 
senting opinion of Dillon, J., in Anderson 
v. Simpson, 21 Iowa, 405. 

84. No BeTiTal after Bight Lost. One 

who has abandoned his prior right to the use 
of water cannot, by alterward making a 
sale of the same, revive his prior right in 
favor of his grantees, even if the sale is 
made in good faith. Davis v. Gale, 32 CaL 
26. 

85. Operation of Toid Conreyanee. 

The attempt to convey a water right by an 
imperfect aeed operates as an abandonment 
of the title obtained by the appropriation 
thereof. Barhley v. Tielehe, 2 Mont. 50. 

86. Pleadinif. Evidence of the aban- 
donment of a mining claim by a party suing 
to recover the same is admissible, without 
a special plea thereof, under a denial of 
title in the plaintiff pleaded by the defend- 
ant. BeU v. Bed Bock Co., 36 Cal. 214. 

87. Ejectment. Abandonment of his 
mining claim by plaintiff will defeat his re- 
covery in ejectment. Atkins v. Hendree, 1 
Idaho, 108. 

88. Parties Necessary. An abandon- 
ment by one party does not inure to the 
benefit of another without action on his 
part Pralus v. (?. de S, M, Co., 35 Ctek 30. 

ACCOUNT. 

1. Complainant^ Possession. Where a 
bill prays an account of ore dug on eom- 
plainant*s lands, a court of equity will decree 
it in a proper case, but the complainant must 
show that he is in possession. Bracken v. 
Preston, 1 Finney, (Wis.) 585. 

2. Plaintiff out of Possession. An ac- 
count of the profits of coal mines cannot be 
decreed in favor of a part^ out of posses- 
sion. He must bring his ejectment Saysr 
V. Pierce, 1 Ves. 8r. 232. 
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3. Tenant in Commom Where the com- 
mon property (salt works) is rented out hy 
one tenant m common, he is accountable 
to his co-tenants for their share of the rents 
he has received. And where he occupies 
and uses the whole property himself, he is 
liable to his co-tenants for a reasonable 
rent for it in the condition it was in when he 
took possession. JSarly v. Friend, 16 Grat. 
(Va.)5l. 

4. Tenants in Common— Title Inrolred. 

When a question of title is necessarily in- 
volved upon a bill for an accounting be- 
tween tenants in common, it is competent 
for the court to decide it WiUuM* Appeal, 
79 Pa. St 141; Grubb'M Appeal, 79 Pa. St 
141. 

5. Praetiee, Partnershlpw Decree. 

Where, in a proceeding for the dissolution of 
a partnership, the court found that there 
was due the complainant a certain sum over 
and above the amount of his expenses in 
the business, and the court rendered judg- 
ment for that sum in his favor against '*the 
said partnership:" Held, that the Judgment 
was erroneous. Levi v. Karriek, 8 Iowa, 150; 
13 Id. 344. 

6. Limits of Inrestigation. A court 
may require the production of books in and 
of an account, but should not extend the 
order in such case beyond the necessities of 
the object in view; an order to ascertain the 
rental value of salt works does not justify 
an account of the entire operations of the 
concern in the manufacture of salt Stuart 
V. WkiU, 26 Grat (Va.) 300; MUcheU v. Me- 
CaU, Id. 

7. Aoeonnt without Ii^unetion— Tim- 
ber Cas^ Distinguished— Laclies. An 

account may be had in the case of mines, 
although no injunction is granted; although 
the contrary may be the rule in cases of 
timber. ParroU v. Palmer, 3 Myl. & K. 
632. 

But the right to an account even in the 
case of mines may be lost by laches. Id. 

And the plaintiff having allowed de- 
fendants for many years to open and operate 
mines without asserting title or taking any 
.action against them, a court of equity will 
not decree an account prior to the filing of 
thebilL Id. 

8. Jurisdiction, Oil Well A bill for 
an account of oil produced must be tiled in 
the county where tne well is situate. Thomp- 
son V. Noble, 3 Pgh. 201. 

9. Remainder-man. Tenant in tail in re- 
mainder is entitled to an account and pay- 
ment of moneys realized by a tenant for life 
from stone quarried and not used for repairs, 
and minerals from newly opened mines. 
Ferrand v. WiUon, 4 Hare, 344. 



10. With Partition, PennsylTaiiift, 

Under section 24, act of April 25, 1850, re- 
lative to partition, the courts of common 
pleas have equity jurisdiction to compel 
accounts between tenants of lands contam- 
ing coal, iron ore or other mineral Cole- 
man v. Coleman, 19 Pa. St 100; B. & W. 
L. C. 260. 

11. Referee Bonnd by Special Cpntnet 
between Partners. Where, in proceedings 
for the dissolution of a partnersnip, and for 
an account of the partnership transactions, 
the cause is referred by agreement of the 
parties to referees, the referees are bound 
by the agreement of partnership in stating 
an account between the partners, and they 
can exercise no discretion in charging the 
expenses of the partnership. Levi v. Kar- 
riek, a Iowa, 150; 13 Id. 344. 

12. Net Profits Defined. Net profits, 
properly so-called, are to be ascertained by 
putting a value on all the assets of the 
company, of whatever nature, and deduct- 
ing therefrom all liabilities, including 
amouj^ such liabilities the amount of the 
contriouted capital, the surplus then re- 
maining being net profits. Binney v. Inee 
HaU a. & C. Co., 35 L. J. Ch. 363. 

18. Fraud. The fraudulent procuring 
of an iniunction is not a matter which can 
be considered upon an accounting between 
tenants in common. HaU v. risker, 20 
Barb. (N. Y.)443. 

14. Corenant to Keep Aeconnts. To a 

bill for an account of stone taken from the 
plaintifiTs quarry, under a promise to ac- 
count, alleging assurances that accounts 
were kept, plea denying only the promise 
to account, but not that the account had 
been kept, overruled. Jone$ t. Davis, 16 
Vesey,Jr. 262. 

15. Expenses and Serriees. For case 
allowing expenses and considering the ques- 
tion of allowance for services to equitable 
creditor in charge of salt works, see Rt^ff- 
ners v. Putney, 12 Grat 541. 

16. ConTerskn'of Ore; Tort. For case 
where conversion of ore by one of several 
tenants in common of a mme is apparently 
treated as a tort, and as such not subject to 
consideration in a bill praying for a s^neral 
accounting. HaU v. Fisher, 20 Barb. 442; 
S. C. 9 IcL 148; 1 Barb. Ch. 53; 3 Id. 639. 

ACT OF GOD. 

1. Cntting Swollen Ditch. When, by 
means of an arti^cial ditch, the waters of 
a stream are conducted from the bed of the 
stream over the adjacent country, cross- 
ing other small natural water-courses, the 
b^ of which are dammed up by the em- 
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bankment of the ditch, and by the fall of 
mo the waters of the streams become so 
swollen as to render it necessary to cut the 
embankment of the ditch to preserve it from 
injary, and the owners of tne ditch cut the 
embankment at a point where there is no 
natural water-course, so that the waters 
are turned on to cultivated land, causing 
injury thereto, the iniury thereby sustained 
is not the act of God, but results from 
negligence, and the owners of the ditch 
are liable therefor. Turner v. Tuolumne 
Water Co., 25 CaL 397. 

2. Tools Stlekinsr Ib Oil Well. Janes, 
the plaintiff in error, by indorsement in 
form on the back of the original contract, 
guaranteed that Burke, the contractor, 
should complete his contract to sink an oil 
well Burke commenced boring, and the 
tools stuck in the well: Held, that al- 
though it was a contract requiring skill, 
yet me guarantor assumed the risk of ac- 
cidents pertaining to the business, and was 
liable; being excusable only as to such in- 
evitable occurrences as are called the act 
of God. Janea v. ScoU, 69 Pa. St. 179. 

ADMIBALTT. 

1. CmI Barges. Coal barges are not 
"ships or vessels," and are not subject to 
admiralty jurisdiction. Jone9 v. The Coal 
Barge*, 3 Wall. Jr. 53. 

ADYEBSE CLAIM. 

!• Purpose of» The purpose of an ad- 
verse claim is to ascertain tne party who 
has the right to the mining claim under the 
laws of the State and local rules and cus- 
toms. 420 Mmmg Co, v. Bullion If. Co,, 3 
Saw. 634. 

2. Praetiee. The object of the acts of 
Congress of July 26, 1866, July 9, 1870, and 
May 10, 1872, in relation to the patenting 
of mining claims, was not to confer any 
additional jurisdiction upon the State 
courts, but to require parties protesting 
i|;ain8t the issuance of a patent to try the 
nght of possession, and have the contro- 
versy determined in the State courts, by 
the same rules, and governed by the same 
principles, and controlled by the same stat- 
utes that apply in other cases. 4^0 Mining 
Co, V. BuUton M. Co,, 9 Nev. 240. 

S. Adjndleatloii Upon. And when, 
under such acts, an application for patent 
to a claim on a lode, followed by an adverse 
chiim, and an adjudication upon such ad- 
vene claim, and the issuance ot a patent to 
Ae successful party by proceeding regular 
in form and without nuud, it is a case 
where the doctrine of res adjudicata ought 



to be carried to its utmost limit 4^ Min- 
ing Co, V. Bullion M. Co., 3 Saw. 659. 

4* Possession* A complaint (or bill in 
chancery) by claimants in possession of a 
mining claim may be sustained against ad- 
verse claimants out of possession. ^So held 
in action brought in support of an "adverse 
claim" in the United States land-office.) 
Houiz V. Oiebom, 1 Utah, 173. 

5. BetroactlTe Statutes. The rights of 
claimants of mining ground as to which 
application for United States patent has been 
made, cannot be determined by acts subse* 
ouent to the filing of the adverse claim. 
Moxon V. WiUdneon, 2 Mont 421. 

6. Priority Lost by Failure to Ad- 
verse. The holder of an elder location on 
a miniuj^ claim neglecting to adverse the 
application for patent made by the holder 
of a junior location waives his priority, and 
if he afterward ap})ly for patent, his patent 
is subject and junior to the patent issued 
on the prior application. Eureka Cons. M, 
Co. V. Richmond M. Co., 9 Cir. Ct, Field, 
Sawyer and HiUyer, JJ., Pamph., p. 18 
(1877). 

ABTEBSE POSSESSION. 

1. By Digging Ore. The defendant 
entered upon a tract of land, under a claim 
of title, and removed iron ore therefrom, 
from time to time, to supply an adjoining 
factory, but without any actual inclosure 
or residence thereupon: Held, that such 
entry and removal of ore constituted an 
actual possession, and defeated the con- 
structive possession of the true owner. West 
V. Lanier, 9 Humph. (Tenn. ) 762. 

2. Presumption of Grant. The pre- 
sumption of a grant of the use of water 
does not arise when the adverse use was 
hostile and without the acquiescence of the 
owner. Union M, Co, v. ikingherg, 2 Saw. 
450. 

8. Tests Title. Adverse possession for 
the time limited by the statutes of limita- 
tion not only bars the remedy, but extin- 
guishes the right and vests title in the ad- 
verse holder. 4^0 Mining Co, v. Bullion 
Mining Co., 3 Saw. 634. 

4. Forcible Ouster— "Adverse Claim '> 
—Statute of Limitations. Where A. com- 
menced suit in support of an adverse claim 
brought under the mining act of congress 
of 1872 (R. S. sec. 2326): Held, that the pen- 
dency of a former suit to recover posses- 
sion of the mining claim in which he, A., 
was defendant, was no bar to prevent B. , 
the plaintiff in the former suit and defend- 
ant in the latter, from claiming the benefit 
of the statute of limitations. 4^ M, Co, 
V. BulUon M, Co,, 9 Nev. 240. 
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Where B. had brought ejectmeBt for a 
mining claim and afterward forcibly ousted 
A., the defendant, and continued to hold 
actu^ and exclusive possession: Held, in 
a subsequent suit by the partv ousted that 
such possession could not be considered 
otherwise than adverse and such as could 
claim the benefit of the statute of limita- 
tions. Id. 

5. Ouster— Tenants in Common. Open, 
notorious and uninterrupted possession of 
the whole by a tenant in common for 
twenty-one years, claiming the land as his 
own, and taking the profits (by coal mining) 
exclusively, is evidence from which a jury 
may infer ouster and adverse possession. 
8u9qu€hanna Co. v. Qukk, 61 Pa. St. 328. 

6. Pedis Possesslo— Possession Oriei- 
nmllj Obtained by Fraud. After the de- 
livery of a deed procured by fraud, the land 
was sold to other parties, liavinff, however, 
knowledge of the fraud, who aug ore in 
large quantities, and erected worl^ of the 
value of $70,000, which they supplied from 
the land: HM^ that the deed oeing ob- 
tained by fraud could not be the founda- 
tion for an adverse possession; and, Held 
further^ that the working of the ore-beds 
could not be considered adverse possession* 
'* beyond the spot where, the ore was dug." 
lAvinggton v. Peru Iron Co,, 9 Wend. 513, 
S. C. ; 2 Paige Ch. 390. 

When ore has been, from time to time, 
taken generally from the lands of a large 
estate, without reference to any particular 
tract or the subdivisions of the land, the 
right of the disseisor so taking the ore 
cannot be carried beyond his mere pedis 
possessio, Ege v. Medlar, 82 Pa. St. 86. 

7. Ore-bed, Limit of Possession. The 

working of an ore-bed along with the occu- 

Kktion of a dwelling-house at one end of a 
i^ tract of land, unaccompanied by pa- 
per title, does not give constructive posses- 
sion of the whole tract The possession 
is confined to the land actually occupied. 
Aikm V. Buck, 1 Wend. 467. 

8. By OnanTing— Statnte of Limita- 
tions. Where timber and quarry land was 
claimed by the owner of adjacent property, 
who leased the quarries for ten years, and 
continued afterward to procure stone and 
timber therefrom, or permitted others to 
do so, upon payment for the right, and 
during the time regularly paid the taxes 
upon the land, the claimant of the land 



*Tbe court SMmed to doubt whether digging 
ore oonttltnted ftdmiie poMeeuon At all. In this 
cue the vote 9tood three Judges ted seven sen- 
stora In fsTor of the sbove nyllabus sgalnst eight 
senston dissenting, among the Istter Wm. H. Sew- 
ard, who delivered a dissenting opinion. 



was held to have maintained continued ad- 
verse possession. Colvin v. McCune, 39 Iowa, 
502. 

9. Of Pareel of Qnanies Beserred. 

The user and possession by the grantee of 

Sart of the quarries reserved to the grantor, 
oes not iustifv the presumption of posses- 
sion of the whole so as to oust the land- 
lord's title. MeDormel v. MeKinty, 10 Irish 
L. R.514. 

10. ^VAiryingr Stone* Quarrying stone 
from time to time during a period of 
twenty-five vears on an uninclosed tract of 
fifty acres of wild land, with claim of title 
by deed during that time: Held, a complete 
adverse possession. Jackson v. O/tto, 8 
Wend. 440. 

11. Bt Working Sand Bank. A valu- 
able sand bank being exclusively and noto- 
riously used by the defendant, who sold the 
sand and used it, this being the use to 
which the true owner of the land wpnld 
naturally apply it, meets all the requisites 
of a legal, adverse possession. Swing v. 
Burnet, 11 Peters, 41. 

12. Possession of Snrfoee Owner after 
SeTeranee— Taking Coal for Domestie 
Use* The adverse possession of the mine 
by the owners of the surface for the statu- 
tory period would ^ve title, but it must be 
distinct from, and is unaided by, the occu- 
pancy of the surface. And the possession 
of the mine or minerals must be actual as 
distin^ished from constructive, as well as 
exclusive, continued, peaceable and hos- 
tile. ArtMtrong v. Caldwell, 63 Pa. St. 284. 

If the owner of a mine is not in actual 
possession, and any person dig|s pits or 
drives adits and carries on mining opera- 
tions continuously for twenty-one years, 
adversely to the rights of any other, he 
may acquire title, and in such case he 
takes possession of the entire body of min- 
erals in the land. Id. 

18* Snrfoee Possession not Adyerae to 
Mine* The failure to exercise the right to 
dig minerals by the ^ntee thereof does 
not operate to bar the right against a surface 
occupant who has not taken the minerals 
himself. Hodgkmsan y, Fletcher, 3 Doug. 81. 

14* Not Adferse when hj Consent — 
Tin Streamer—Abandonment Paymenta 
made to a tin bounder in consideration of 
his refraining from using the water for 
streaming tin, so that it may not be spoiled 
for the use of a brick pit below, he still 
claiming the water and exercising his ri^ht 
to use it from time to time, do not operate 
to work an abandonment a^nst him, nor 
to give the owner of the bnck pit a ri^ht 
in the water. Oaved v. Martyn, 19 C. B. 
N. S. 732. 
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l9. Nob -user* The rights of the mine- 
owner are BOt extinguished hy non-nser. 
To found an adverse possession that will 
work an extinguishment, there must be 
with the non-user some act of the owner 
of the surface, adverse and hostile to such 
rights, and which prevents the exercise 
thereof. Marvin v. BrewBter Iron Co., 55 
N. Y. 538. 

16. OTerlappIng Claims, Where two 
mining companies take up adjoining claims, 
and the one last taken up overlaps the 
other, and neither company is working that 
portion of the claim which overlaps the 
other, but both are working in different por- 
tions of their respective claims, the fact that 
the locators of the last claim located have 
been in possession of their claim for five 
years does not divest the owners of the 
first claim of the right to their claim to the 
extent of the original boundaries, and snch 
a possession by the locators of the last 
clinm located is not adverse to the }>os- 
session of those who located the first claim. 
Maine Boys T. Co. v. Boston T, Co., 37 Cal 
41. 

17. Of Water, If one who has the 

prior right to the use of water permits 
another to acquire and hold for five years 
continuous adverse possession of the same, 
or any part thereof, he loses his right to the 
same or that part thereof which the ad- 
verse possessor enjoyed. Davis v. Qale. 32 
Cal.2r 

IS. Water Use, Order of Proof. In 

an action for wrongful diversion of water, 
where the answer sets up more than fkwe 
years continuous adverse possession in the 
defendant, if the plaintiff Wore resting in- 
troduces evidence tending to show his pos- 
session during the five years, and the de- 
fendant then introduces evidence to sus- 
tain the answer, the plaintiff, in rebuttal, 
may introduce evidence to show that de- 
fendimt's possession had not been contin- 
uous, or uninterrupted, or adverse, but he 
cannot claim as a right to introduce evi- 
dence to prove the same facts that were 
proved in his opening. Yarikee JinCs U. 
W. Co. V. Crory, 25 CaL 604. 

19. tiift of Water. Upon a question 
of title between an upper and lower appro- 
priator of water, the upper proprietor claim- 
ed adverse possession aurinff the statutory 
period; and it appeared that ne had allowed 
a portion of water to flow at certain times 
for the accommodation of miners below his 
ditch and above the plaintifiTs ditch : Held, 
that if he allowed the water in the interest 
of such miners it was no concession of right 
to the pUintiff and did not interrupt his ad- 
vene possession. Davis v. Oale, 32 Cal. 26. 



20. Pleading Use of Water. The party 
claiming a right to the use of water by five 
years adverse possession, must set up the 
same as a defense in his answer; and if he 
does not, he loses the right to introduce 
evidence in support of it, and to have the 
court instruct the jury in relation to it. 
Atneriean Co. v. Bradford, 27 Cal. 360. 

21. Ditch Property Notice. The ac- 
tual adverse possession of land (dnm and 
ditch property) by another party at the time 
of the conveyance, will be notice to the 
purchaser, wnose grantovs only claim by 
a possession short of the period fixed by 
the statute of limitations. Id. 

22. TroTcr. In trover for copper ore 
raised under the plaintifiTs land : Held, 
that the presumption that the ri^ht to the 
minerals accompanied the fee-simple of the 
land, might be rebutted by the absence of 
enjoyment of the minerals by the plaintiff, 
and the user by persons not the owners of 
the soil. Rowt v. Orenfel, R. & M. 396. 

AOENT. 

1. Qii€M9(tlon of Fact— Stock. Whether 
a person is acting as the agent of a corpora- 
tion, or of an individual shareholder in a 
certain transaction for the purchase of stock, 
is a question of fact for the jury. Kelsey v. 
Nordiem Light OU Co. of N. Y., 45 N. Y. 
505. 

2. Power Limited to Special Purpose. 

The agent employed by a miner in the 
management of his mines, and in his com- 
munications with the commissioners for set- 
ting out the metes and bounds and fixing 
the rents and duties in respect thereof, is 
not, therefore, the agent of the miner for 
the pur]>ose of making a contract with the 
commissioners, not within the power which 
had been conferred upon them m that char- 
acter. Attorney-general v. Jackson, 5 Hare, 
355. 

8. Parol Appointment — Land. An 

agency having land (a mine) for its subject, 
may be created by parol and proved in the 
same manner. Hardenbergh v. Bacon, 33 
Cal. 356. 

4. FidaelarT Relation— Full Disclos- 
ures—Concealing Mineral Talue— Fraud 
— Sale Set Aside. Where a party accepts 
the position of an a^nt to take charge of 
the lands of his principal, collect the rents 
and royalties and pay taxes, a fiduciary re- 
lation IS thereby created in regard to every- 
thing relating to snch lands; and in treat- 
ing with his principal for the property, the 
aeent is bound to make the fullest disclosure 
of all matters connected therewith within 
his knowledge, which it is important for his 
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principal to know in order to treat under- 
standmgly. NorrU v. Taylor, 49 111. la 

And when an agent occapying such a re- 
lation to his principal purchases uie property 
from his non-resicient principal at a greatly 
inadequate price, by concealment of recent 
discoveries of large deposits of lead ore, and 
the raising of large amounts of mineral, 
the sale will be set aside. Id. 

And when a party, with full knowledge 
of the nature ot the transactions between 
such agent and his principal, purchases from 
the agent a portion of the property so pur- 
chased from the principal bv such agent, the 
sale cannot be sustained, but must be set 
aside in favor of such principal, the original 
owner. Id. 

5. Acting for Two CompaBies—Mataal 
Deallngg. Where the same iierson is agent 
for two mines in the same vicinity, and it 
becomes necessary for one to deal with the 
other, he must be presumed to have the 
same power to act for both that would be 
possessed if there were a separate agent for 
each mine, and may dispose of property in 
the same way; and such a double authority 
would dispense with such formalities as 
could not be complied with where one man 
acts for both companies. Adams M, Co. v. 
StnitT, 26 Mich. 73. 

Where one of such companies authorizes 
its supplies to be used for the benefit of the 
other, a third person may rely on the au- 
thority of such joint agent in transferring 
an^ property belonging to either as suf- 
ficient to pass title, ana no formal transfer 
from one company to the other would be 
necessary to protect a purchaser dealing 
with either. The agent will be treated as 
competent to bind &9th. Id. 

Where an agent is empowered to use the 
supplies of one company for another, he 
may use them as well in exchange for arti- 
cles necessary to be purchased as in specie; 
and where timber owned by one company 
was used to obtain powder for the other, 
which could only be done by settling also an 
outstanding powder account, it was held 
within his discretion. Id. 

6. Acting Anlnst' Principal's Interest 
~Practlee--Ciuifomla. In suitfor services 
as agent, defendant in its answer alleged a 
violation of the contract by plaintiff, and 
further set up matter amounting to a tort 
on his part, as conspiracy to have the prop- 
erty of defendant sold, to be bought in bv 
the agent, circulating reports that defend- 
ant was a bankrupt, its affairs a swindle, 
etc. : HM, that the latter part of the answer 
was properly stricken out. BaUs v. Sitrra 
-y€iwdaCo.,18CaL 171. 

7. Acting for Third Party. An agent 
who cannot purchase for himself cannot act 



for another in making a purchase. Cvfivhtr- 
land Co. v. Sherman, 20 Barb. 553. 

8. Fraudulent Acceptance of Increased 

Price. The age^it for the sale of a tract of 
oil land having ascertained that a sale could 
be effected for a much larger sum ($45,000) 
than that at which his principal held it 
(116,000), without revealing this fact, pro- 
cured his principal to make to him a deed 
of the premises instead of a power of at- 
torney, so that he was able to make a con- 
veyance in his own name for the larger sum, 
and then accounted to his grantor for the 
smaller sum, treating the conveyance to 
himself as an absolute sale: Held, that he 
must account to his principal for the differ- 
ence; and this, although complainant had 
expressed himself satisfied alter he had 
heard of the larger price received. BeU v. 
Bell, 3 W. Va. 183. 

9. Buying Title Against his Principal. 

An a^nt representing his principal's in- 
terest m a mine, who is informed of a de- 
fect in his principal's title, is not permitted 
to ac<^uire and hold for himself an outstand- 
ing title. His principal may either repu- 
diate such sale as fraudulent, or treat the 
agent as a trustee, and claim the benefit of 
the purchase. Hardenbergh v. Bacon, 33 CaL 
356. 

10. Steward Taking Lease. Thesteward 
of an estate taking a mining lease from his 
principal, his character as agent accompany- 
ing him as tenant, deprives nim of the bene- 
fit of an objection that misht be competent to 
another person, as to delay in bringing for- 
ward the demand. Beaumont v. Bouwbee, 5 
Ves. Jr. 485; 7 Id. 599; 11 Id. 358. 

11. Purchase by Agent Inuring to 
Principal— A Co-purchaser not Affected. 

Where B. was the agent of H. to take care 
of the interests of H. in certain mining 
grounds in Nevada, and B. and W., being 
partners in their dealings in mining lands 
and stocks, purchased (or W. alone, having 
notice of said agency, and of the rights <S 
H. therein, and with the consent of B., 
purchased) for their joint benefit said min- 
ing ground — thereby B. and W. became 
tenants in common of said ground, each 
holding an undivided half thereof; and the 
moiety that passed to B. became subject 
instantly to the trust in favor of H. Har- 
denbergh V. Bacon, 33 CaL 356. 

In making such purchase, W. being 
neither actually nor constructively the agent 
of H., the interest of W. in the property 
purchased cannot be controlled for tlie oene- 
nt of U. except through said notice to him 
of the said rights of H. therein, and then 
only to the extent of said rights. Id. 

12. Foreman Taking Contract— Acting 
as Agent alter Discharge— Notice. Where 
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a party who had acted as foreman of a min- 
ing company, and as sach for a long time 
purchased provisions from the plaintiff, 
took a contract to rnn a tunnel to the vein 
of the company, at his own expense, of 
which contract the plaintiff had full notice: 
Heldj that knowledge of such contract must 
imnly knowledge tmit the relation of agent 
had ceased. Van Dusmy, Star Q, M, Co.^ 
36CaL571. 

And where such party abandoned work 
on the tunnel and began to operate the 
mine on hb own account, it gave the plaint- 
iff no right to assume that the agency had 
been re-established. Id. 

IS, Secret Arrangement with Tendor. 

In the purchase of hmd as agent for an as- 
sociation of subscribers contributing for an 
investment of oil lands and leases, such 
agent cannot lawfully obtain anv advan- 
tage or make any profit for himself incon- 
sistent with the interests of his principals. 
And if, by any secret arrangement with 
the vendors of the land, under pretense of 
commissions to be paid him by them, he 
obtained it for a less sum than was ex- 
pected by the subscribers or represented 
by himself, he must account for the dif- 
ference. CoUina v. Ccwe, 23 Wis. 231. 

14, lUklng Secret Profit. Agents, part- 
ners or associates cannot make profit out of 
their nrincipals, copartners or co-associates 
forwnom tnev have undertaken to act 
8moju V. Vulcan Oil Co,, 61 Pa. St 202. 

1&« Parchase of Mine and Organization 
•f Company for liis own Use. An agent 
emplojcd to set off and sell such portion of 
his pnncipal*s lands as he deems advisable, 
cannot purchase the property himself and 
take a conveyance for nis own benefit Cum- 
heHand Coal Co, v. Sherman, 30 Barb. 553. 

And if such agent, after so purchasing, 
oraanize a company in which ne becomes 
a director and principal stockholder and as- 
signs his contract to the company, such com- 
pany will be charged with notice. Id. 

And the sale to the agent may be set 
aside, both as against the agent and his 
company. Id. 

!€• Clandestine P^urtnersliip. An agent 
eannot have a clandestine partnership with 
a party supplving timber to the mine of his 
pnocipal, and will be decreed to account for 
and pay over the profits of such proceed-, 
inga. Mat9ey v. Davie; 2 Yes. Jr. 317. 

17. Claiming Benefit of Contract made 
l!»r Principal. Where a party has nego- 
tiated with a proposed lessor for a lease of a 
nine as the agent and for the benefit of 
soother party, and upon a bill for specific 
pttiorraaBce filed by the principal against 
Nch agent and the proposed lessor, the 



agent asserts that the contract was for his 
own use and benefit, the intention of such 
agent in making the contract amounts to 
nothing, and the fact api)earing that he had 
been employed to negotiate a lease for the 
benefit ot the plaintiff, specific performance 
was decreed. Taylor v. Salmon,^ My. & 
Cr. 134. 

18. Efidence — Nature and Extent of 
Antliority. S., assuming to be the min- 
ing superintendent of defendant, obtained 
money in its name. In an action to recover 
the loan, the plaintiff relied upon an alleged 
ratification of the acts of S. : Heldt that upon 
the question of ratification the fact that 8. 
was the agent of the company for some pur- 
pose, and the nature and extent of his agency 
(even though not extending to the act in 
question) was material and competent 
Union M, Co, v. Roeky Mi. Bank, 2 Colorado, 
248 and 565; 1 Id. 531. 

19. Declarations of Affont after Agency 
Proved. Declarations of agent are not ad- 
missible to establish the agency, but the 
agency being otherwise shown, or testi- 
mony sufficient to warrant the jury in find- 
ing either an oriipnal agency, or 8ul>se- 

auent ratification being produced, the dec- 
orations of the alleged agent made during 
and within the scope of his authority then 
become admissible to establish other facts in 
issue in the same case. Union M, Co. v. 
Roeky Mi, Bank, 2 Colorado, 248, 565; 1 
Id. 531. 

20. Statements not Proof of Agency* 

The statements of an assumed agent are 
not evidence of the fact of the agency, nor 
of the resumption of* an agency which the 
party knew had once ceased. Van Dusen 
V. Star Q, M, Co,, 36 Cal. 571. 

21. Mining Superintendent— Declara- 
tions. The acts of a mining superintendent 
of a flume, in constructing, repairing and su- 
perintending the same, are binding upon the 
principal, but such authority does not make 
his acts and declarations in respect to title 
admissible to affect his principal Herbert 
V. King, 1 Mont. 475. 

22. Agency as to Land not Owned. To 

constitute a valid agency, where property is 
its subject, it is not essential that tne prin- 
cipal should hold the legal or equitable title, 
or more than a naked claim of title. It may 
be created for the acquisition of title, either 
legal or equitable, or for the protection of 
an asserted title. Hardenberghw Bacon, 33 
CaL 356. 

28. Power to Sell Mining Claim. A 

verbal power is sufiicient to anthorize an 
agent to sign a bill of sale of a mining 
claim. Patterson v. Keyetone M, Co,, 30 
Cal. 360. 
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24. Second Contraet after Failure tn 
Orlgriiial Negotiation— Flnetuatlon. Con- 
sent to sale, or authority to sell (given by 
a cestui que trust to his trustee) at a given 
rate at one time does not operate when 
the sale falls through, as a continuing power 
to make sale at a future time, especially 
where the property is mining land and 
fluctuating in value; and new authority is 
required after any considerable interval, 
even though the price obtained may be 
larger than that before provided for. Pal- 
mer v. Williams etaL,2i Mich. 329. 

25. Borrowing Money* The superin- 
tendent of a mine, with authority to take ore 
therefrom and crush it for the purpose of 
obtaining gold, cannot upon such authority 
borrow money in the name of his principal 
for use in carrying on the mine, union O. 
M. Co. V. Hocky U. Nat. Bank, 1 Colo- 
rado, 532; 2 Id. 248 and 565. 

26. Power to Borrow. The resident 
agent, appointed by the directors of a min- 
ing company to manage the mine, has not 
an implied authority from the shareholders 
of the company to borrow money upon their 
credit, in order to pay the arrears of wages 
due to the laborers in the mine, who have 
obtained warrants of distress upon the mate- 
rials belonging to the mine, for the satis- 
faction of such arrears; nor in any case of 
necessity, however pressing. Hawtayne v. 
Bourne, Tbl. &W.595. 

27. Mining Superintendent. The au- 
thority of mining superintendents or general 
agents in charge of mines will be recognized 
without proof, as covering all the ordinary 
local business of the concern; and persons 
dealing with them have a right in the ab- 
sence of notice to the contrary to assume 
that they have such power. Adams M. Co. 
V. Senter, 26 Mich. 73. 

28. Representations Bind Owners. 

Owners are bound by the representations of 
an agent made in the sale ot property (min- 
ing stock), although such agent goes beyond 
the written terms of sale and prospectus. 
If a sale of stock is made on his false rep- 
resentations it is void. Crump y. A. S. M. 
Co.,7Grat (Va.)352. 

29. Foreman's Pnrcliase— Company 
Liability. If a mining company has for a 
long time recognized the acts of its fore- 
man in buying goods for it, and paid for 
them, it is liable for goods ordered by the 
agent for it from the same parties after the 
agency ceases, if they have no notice that 
the agency has ceased. This liability of 
the principal lb the same to the assignee of 
the demand, even if the assignee had notice 
before the goods were sold that the agency 
had ceased. Van Dusen v. Star Q. M. Co., 
36 CaL 571. 



SO. Contract to pay Price in Excess of 
Authority — Laches. On November 11, 
1864, an agent of the Atlas Mining Company 
made an arrangement with Johnston, the 
plaintiff, to substitute said company as pur- 
chaser of certain mining lands at a guard- 
ian's sale, in place of another party, the 
l^hest bidder, at a price known to plaint- 
iflrto be in excess of the authority ot such 
agent. On November 12, the agent wrote 
to the officers of the company informing them 
of the arrangement, and a delay having oc- 
curred until January 9, following, owing to 
a misunderstanding between pmintiff and 
said agent as to wnether or not the deeds 
and abstracts of title were to be sent to the 
office of the company in Boston to be ex- 
amined before ratification, such papers were 
on that day so sent, and the officers of the 
company, by letter from Boston, dated FeV 
ruaiy 13, 1865, declined to ratify the pur- 
chase, of which refusal plaintiff was in- 
formed by said agent by letter dated March 
6, 1865: Held, in an action of assumpsit for 
purchase money, that in the absence of any 
other evidence of ratification or estoppel the 
company were not liable. Atlas M. Co. v. 
Johnston, 23 Mich. 37. 

81. Steward— Judicial Appointment- 
Negligence. The steward of a mine (in this 
case appointed by the court of chancery at 
the instance of a ward), employing colliers, 
is not responsible for injuries arising out of 
the negligence of his employees. Stone \. 
Cartunigkt, 6 Term R. 411. 

82. SerriceUpon. Service upon a party 
returned as ''business manager,'* is not 
equivalent to return of service upon the 
" managing agent" of a corporation. Scor- 
pion S. M. Co. V. Marsano, 10 Nev. 370. 

88. Superintendent — BelieTinsT Con- 
tractor. A superintendent of a mining com- 
pany has no right, by virtue of his position, 
to moderate the terms of a written contract, 
which a third party and his company had 
entered into concerning the furnishing of 
materials for sinking a shaft Lonkeu v. 
Succor M. de M. Co., 10 Nev. 17. 

84. Annual Hiring. A written contract 
by which a party is employed "to act as 
agent or salesman for stock,*' etc, of a coal 
company, to be paid $3000 '*in equal quar- 
terly payments,'* is a hiring for a year. 
Kirk y. Hartman, 63 Pa. St. 97. 

85. Not Liable 'for Bent. An agent, in 
possession as agent of an interest in a min- 
ing ditch is not personally liable for the rent 
Stewart v. Perkins, 3 Oreg. 508. 

86. As Trespasser. A court of chan- 
eery cannot charge an agent who has com- 
mitted a trespass m taking coal, idthough 
conscious of its being a wrong, with tne 
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proceeds of such trespass as compensation, 
when his principal and not himself received 
sach proceeds. Potoell v. Aiken, 4 Kay & 

Compensation is not to be re(]uired of an 
agent of a mining company which has torti- 
oQsly taken ore beyond its boundary, al- 
though it was his duty to prevent such acts. 
Stoe&ridge Iron Co. t. Cone Iron Works, 102 
.80. 



87. Anthoritr to Purchase Supplies- 
Prospectus Forbiddlnsr Debts. A joint- 
stock company was formed to work a mine, 
in which the defendant l^came a share- 
holder, and took part in its proceedings. 
The prospectus issued on the formation of 
the company stated that all supplies for 
the mine were to be purchased at cash 
prices, and no debt was to be incurred; and 
the script certificates also bore an indorse- 
ment to the same effect. The plaintiff sup- 
{died goods for the necessary working of 
the mine, on the order of a resident agent 
appointed by the directors to manage the 
mine, which was the customary course in 
mich concerns : Held, that the defendant 
was liable to the plaintiff for the price of 
such goods, notwitnstanding the statements 
in the prospectus and certificates, unless it 
were snown that the agent had, in fact, 
no authority from the ddFendant, and that 
the pUiintin had notice thereof. Hawken 
T. Boumt, 8 M. & W. 703; 10 L. J. Ex. 
361. 

S8. Not fistopoed by Beport of Be- 
eeipts not Acted On. Defendant, the 
agent of a mining association for the pur- 
chase of oil-land, being himself a subscri oer, 
and retaining his interest in the property of 
the association as if his subscription were 
actually paid, he must account for the 
amount of it, as well as for other subscrip- 
tions actually paid; but he is not estopped 
fropa denying the actual receipt of sub- 
scriptions by the fact that in a report 
made to the subscribers he had stated that 
he had received the whole, none of the 
rahscribers having advanced money or 
changed his position in consequence of such 
tUtement CoUins v. Case, 23 Wis. 231. 

M. Sale to or through Agent. For a 

case of fact as to whether a sale of oil -land 
negotiated by letters in the form of an 
optional contract was a sale direct to B., 
or through him, as agent, to C, the final 
holder, see Logan v. DiU, 4 W. Va. 397. 

40. Expenses {6 California Construed— 
Statute of Frauds. A. made a written 
proposal to a mininj^ corporation which 
owned mines in the interior of California, 
to engage with them as superintendent for 
three years, at a certain salary and "ex- 
pense of xkassage to the mines." The cor- 



poration voted to choose him as superin- 
tendent at the salaiy named, and "to pay 
his expenses out to California." They also 
voted certain rules as to his duties, and re- 
quired him to give a bond, with sureties, 
for the faithful performance of his duties. 
He gave the required bond, reeeived a copy 
of the rules, went to the mines, and before 
the expiration of three years was unjustly 
discharged: Held, that the record of the 
above votes constituted a sufficient memo- 
randum in writing to bind the corporation 
and take the contract out of the statute of 
frauds. That the vote to pay A.'s ex- 
penses to California should ne construed 
to mean to pay them to the mines. That 
his acceptance of the votes requiring a 
bond and establishing rules as to nis duties 
as modifications of his proposal, might be 
inferred from his acts. Tufta v. Plymouth 
0. M. Co. 14 Allen, 407. 

41. Serrlces— Quantum Meruit. A min- 
ing agent under a contract to serve a com- 
pany for a term of years, if wrongfully pre- 
vented from performing his contract by the 
defendants, may recover before the expira- 
tion of the service for the labor actually 
performed upon a qtiantum meruit, Isaacs 
V. Mc Andrew, 1 Mont. 437. 

42. Bill Signed as << Agent." Adding 
the title of agent to the signature of the 
drawer of a bill is notice that the party 
does not mean to be personally liable. 
Conro V. Port Henry Iron Co,, 12 Barb. 28. 

In such case, when the principal is 
known, he alone is liable. Id. 

48. Interest. Interest not allowed upon 
the compensation of a mine agent, except in 
the case of unreasonable and vexatious de- 
lay. Isaacs V. McAndrew, 1 Mont 437. 

44. Aet of Agent— Nesrligenee— Blast- 
ing Aecldent. Where the principal au- 
thorizes and directs it, the misconduct of 
his agent is his; and he is not discharg^ed 
from liability to his servant, who is in- 
jured thereby, because he employed another 
servant as an instrument in carrying his 
purpose into effect. Spelman v. Fisher Iron 
Co., 56 Barb. (N. Y.) 151. 

45. Premiums Paid Allowed as Ex- 
penses. If one who by virtue of his em- 
plo3rment as agent of a mine in California 
IS entitled to charge for his expenses, has 
properly paid in legal-tender notes a pre- 
mium for specie, to be used by him for 
such expenses, he may recover of his prin- 
cipal the full amount so paid by him in 
legal-tender notes. Tt^ v. Plymouth O, 
M.Co,, 14AUen, 407. 

46. Of Corporation, Agency how 
ProTOd. In an action against a mining 
corporation on a contract made by a per- 
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son on its behalf, purporting to act as its 
agent, parol testimony is admissible to show 
that such person was authorized to act as 
its asent, unless the corporation is com- 
pelled by its charter to appoint its agents 
Dy deed or resolution. Carty v. Philadelphia 
Petroleum Co, , 33 Cal. 694. 

47. AceouBt. For general account de- 
creed against tenant, wlio was also agent, 
with respect to fraud, concealment and 
breach of trust, see Beaumont v. BouUhee, 
6 Ves. Jr. 486; 7 Id. 699; 11 Id. 358. 

48. Offleeand Boardinf-homeofMiii- 
lag Co«— iUtllleatioii of Contract. N. , the 

president and managing agent of a corpora- 
tion for ditch and mining purposes, and 
who was vested, by a resolution of the 
company, with discretionary power as to all 
matters pertaining to the prosecution of 
the projects of the company, and who had 
been in the habit of making such contracts 
as he deemed necessary for the good of 
the corporation, purchased of the plaintiff 
and one S., in the name and for the use of 
the corporation, a house, to be used as an 
office for the corporation, and a boarding- 
house for the laborers employed by the cor- 
poration, for $3000; $600 of which N. paid 
down, and to secure the balance he gave 
a mortga^, in the name of the corpora- 
tion, on the premises. N. then, as agent, 
took possession of the premises, and subse- 
quently several meetings of the trustees of 
tne corporation were held in the house. 
Six weeics after the purchase, at a meeting 
of the trustees, a resolution approving the 
contract failed to pass. Subsequently the 
premises were destroyed by fire. Plaintiff, 
who had obtained S. 's interest in the debt, 
brought suit against the corporation to re- 
cover the amount, and for a foreclosure of 
the mortgage: Heldt that N. had authority 
to bind the corporation, and if such au- 
thority were doubtful, the acts of the cor- 
poration amounted to a ratification of the 
contract. Shaver v. Bear River W, <fc M, 
Co., 10 Cal. 396. 

49. Hostler for Agent. The agent of a 
mining company has authority to employ 
laborers in the business of the company, 
but he cannot pledge the faith of the com- 
pany to pay for taking care of a team 
used by the agent. Consolidated Gregory 
Co. V. Raher, 1 Colorado, 611. 

But evidence that one of the directors 
stated that plaintiff should lose nothing by 
the company, and a like admission of 
another director to the same effect, will so 
far ratify the employment as to support a 
verdict Id. 

50. Porchases by Mine Captain. In 

an action against a shareholder, also the 
secretary of a mine, conducted on the cost- 



book principle, under which the mine agents 
made monthly or quarterly estimates of the 
money required to carry on the business, 
and raised the amount by calls on the 
shareholders, it being also the practice, 
when sufficient sums were not forthcorains, 
to obtain goods on credit, and the defend- 
ant having, as secretary, entered the order 
for the goods, the question was left to 
the jurv, whether the captain had authority 
to pledge the credit oi the shareholders 
for goods which were necessary. Newion 
V. Daly, 1 F. & F. 26. 

51. Actg of Superintendent Batifled by 
Mining Partnership— Estoppel. Where 
a promissory note purporting to be executed 
for and on behalf of a mining partnership, 
and si^ed by the superintendent as sucn, 
was given in payment for property which 
the partnership was using, and such use 
was a beneficial one, and all the members 
knew soon after the execution of the notfe 
of its existence, and believed it to be a 
company note, and acquiesced in paying 
interest upon it, until long after the orig- 
inal debt would have been barred if the 
note were held invalid: Held, that the 
members of the partnership should be 
estopped from disputing its validity. Jomu 
V. dark, 42 CaL 180; B. & W. L. 6. 625. 

52. Tear's Service- Agent's Absence. 

A finding by a jury that a party under 
contract to superintend mines in Montana 
has served for one year, against tlie ad- 
mitted fact that he left the territory before 
the expiration of the year, and remained 
in New York on his own affairs, is a find- 
ing against the evidence. Jsaacs v. Mc An- 
drew, 1 Mont 437. 

58. Ratification. The question whether 
a mining company shall be inferred to have 
ratified an unauthorized act of its agent by 
delay in disavowing such act is a question 
for the jur>'. And where money had been 
borrowed by an agent without authority, 
the company notified on December 16, and 
fifteen days later the president undertook 
to present the claim to the board at a meet- 
ing to l»e held in February, but the cor- 
poration did not disavow the act until the 
tollowin^ spring: Held, that a finding of 
ratification might be warranted. Union O, 
M. Co. V. RocJqf M. Nat. Bank, 1 Colorado, 
632; 2 Id. 248, 666. 

54. Ratification, Benefit of Proceeds. 

In an action against a mining company to 
recover money oorrowed by its agent with- 
out authority, the circumstance that the 
company retained the ore taken from the 
mine by the use of the money is not ma- 
terial to the question of ratification Union 
O. M. Co, V. Rodcy M. Nai. Bank, 1 Colo- 
rado, 632; 2 Id. 248, 666. 
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55. Notice of Discharge, Agency of 
Corporation* Where a contract between 
8 domestic mining corporation and its local 
agent provided for a determination of the 
contract upon six months' notice from either 
party: Jleidf that notice from the committee 
of a foreign agency was not notice under 
the contract ^ate$ v. Sierra Nevada Co., 
18 CaL 171. 

M. Demand Cannot Recognize Stran- 
^r's Riglitfl. An agent taking possession 
of a colliery is not bound to deliver the 
property to the true owner in derogation 
of nis principal's claims; and a refusal 
by such agent to deliver on demand is no 
evidence oi a conversion against his prin- 
cipal Carey v. Bright, 58 Pa. St. 70. 

AIIEHS. 

1. Mine and Parties out of Jnrisdie* 
tioa. The court has no power to decree a 
lien, and ought not to pronounce a decree 
even in in personam, in a case where there 
i«Do nrivity between the plaintiff and the 
defenoant in this country, and the subject- 
matter is mines, inmovable property, in a 
foreign counlrv, out of the jurisdiction of 
the court. Bill therefore to declare a lien 
where an owner of mines in Prussia, after 
receipt of part of the consideration, from 
the intending purchaser a British subject, 
conguQimatea the contract with third par- 
ties, a British company, allowing to them, 
and not to the estate of the deceased, credit 
for the amount paid by deceased, dismissed. 
Korris v. Chamdres, 4 Law Times N. S. 345; 
7 Jorist N. S. 689; arg 9; 29 Beav. 246. 

2. Fweign Miners' Tax, Galifomia. 

Where a foreign miner subject to a license 
tax was employed by one of a mining part, 
nership to mine on the claim of the firm, 
bat the firm was not connected with the 
hiring: Held, that the person employing 
him aq4 not the firm, was liable for the tax. 
-Viwfrv. Larjkin, 3 CaL 403. 

The collector having seized on the prop- 
erty of the firm for the tax, and sold the 
whole claim and dispossessed the plaintiff, 
one of the partners: Held, that the officer 
was a trespasser. Id. 

The State has power to impose a license 
' fee apon foreigners for the privilege of 
working gold mines. People v. Naglee, 1 

The act prohibiting foreigners from work- 
ing gold mines, except upon payment of a 
certain sum each month, is not repugnant 
to the constitution of the State, of the 
United States, or treaties of the United 
States. Id. 

Review of the legislation of California 
Imposing special taxes upon foreigners. The 



act of 1862, declared unconstitutional Lin 
Sing V. Waakbum, 20 Cal. 534. 

The fact that the parties in possession of 
a gold mine are foreigners working without 
license, affords no apology for trespassers. 
The State alone can enforce the law pro- 
hibiting foreigners from working in the 
mines without a license. Mitchell v. Ha- 
good, 6 Cal. 148. 

8. Transfers to, not Prohiblted—Aet of 
1866* The mining act of Congress of July 
26, 1866, allows citizens of the United 
States to explore and occupy the mineral 
lands, but it **does not prohibit citizens 
who rightfully acquire this possessory title 
from selling and transferring the same to 
aliens." Territory v. Lee, 2 Mont. 124. 

4, Claims not Forfeitable to a Territory. 

The act of the legislature of the Territory 
of Montana^ attempting to declare forfeited 
to the Territorjr or to authorize proceedings 
to declare forfeited, mining claims held by 
aliens, is in violation of the organic act, and 
void. Territory v. Lee, 2 Mont 124. 

See ** Chinese** and "Taxation." 

ANNUAL LABOB. 

See Labor. 

APPROPRIATION. 

!• Recognition of Appropriation. The 

territorial statutes have recognized the val- 
idity and binding force of the rules, regula- 
tions and customs of the mining districts; 
and under this legislation, not only without 
interference by the National government 
but by its implied sanction, vast mining 
interests have grown up employing many 
millions of capital and contributing largely 
to the prosperity and improvement of the 
whole country. Sparrow v. Strong, 3 Wall. 
97. 

2. Use the Test of Right. Appropria- 
tion and use for a beneficial purpose are the 
tests of right to water in the mineral re- 
gions, while the place and character of its 
use are no such tests. Davi$ v. CkUe, 32 
Cal. 26. 

8. Speculation, Useful Pnrpose. To 

render valid a claim to water by appropria- 
tion, the claim must be for some useful pur- 
pose, or in contemplation of a future appro- 
priation for such purpose by the parties 
claiming it. A claim for speculation should 
be wholly disregarded. Weaver v. Eureka 
Co., 16 Cal. 273. 

4. Title Ae|q[u!red. The right of a miner 
locating a claim comes from the mere ap- 
propriation of the claim in accordance 
witn the mining customs of the vicinage. 
The title is in the government, and the 
right to mine is by its passive concession to 
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Oore V. McBrayer, 18 Cal. 
&'W. L. C. 191. 

5. Effect of Contract prior to Appro- 
priation. The estate of discoverers and 
locators of a mineral deposit on the public 
domain inures by their mere appropnation; 
but their relations to each other or respective 
interests in the estate so acquired may be 
controlled by a previous agreement or pros- 
pecting contract made between them. Mur- 
ley V. Ennit, 2 Colorado, 304. 

6. Drainage, no Appropriation* The 

diversion of the waters of a stream with 
the object of drainage simplv, or without 
the intention of applying them to some 
useful purpose, does not constitute an ap- 
propriation. McKinney v. Smith, 21 CaL 374. 

7. Drainage Dlteh, no Appropriation. 

Cutting a ditch for the purpose of draining 
a mining claim without using the water for 
any useful purpose does not constitute a 

Srior appropriation against a younger ditch 
ug for the purpose of using the water to 
work a claim. Maeris v. Bieknell, 7 Cal. 261. 

8. Incomplete Appropriation— Prac- 
tice* Until a claimant is himself in a 
position to use the water, the right to the 
water does not exist in such a sense as to 
enable him to maintain an action against 
another, either to recover the water or dam- 
ages for its diversion. Nevada Co, v. Kidd, 
37 CaL 284. 

9. Priority, Ditch and Mining Claim. 

The case of conflict between a ditch and 
a mining claim is peculiar. The rule of 
prior appropriation cannot be strictly ap- 
plied. 1 he governing maxim is rather sie 
uUre tuo ut alienum non laedas. And it may 
be doubted whether a ditch, although recog- 
nized as real estate, is to be regarded with 
the same favor by a court of equity. Clark 
V. WiUeU, 35 Cal. 534. 

10. Mining Claim Subject to Prior 
Water Bight. The miner who selects a 
claim on the public domain must take it as 
he tindb it, subject even to the prior appro- 
priation of water which would nave flowed 
over his ground and would naturaiUy have 
been used in working the same. Jrwin v. 
PhUUps, 5 CaL 140; B. & W. L. C. 727. 

11. Prtority — Waste Water Enlarg- 
ing Common Scarce. If two persons ap- 
propriate water from the same stream, one 
prior in point of time to the other, and a 
third person builds a flume in the stream so 
as to increase the flow of water, the prior 
appropriator is first entitled to the increased 
flow of water to the extent of his appropria- 
tion. Davis v. OaU, 32 Cal. 26. 

12. Prior Appropriation for Irriga- 
tion. The construction of a reservoir across 



the bed of a ravine, for the purpose of col- 
lecting the water flowing down the same, to 
be used in irrigating a garden, or fruit 
trees, gives to the i»rty constructing the 
same a vested right of property in the reser- 
voir, and the right to nave the water flow 
into the same, of wliich he cannot be di- 
vested by persons subsequently entering 
for mining purposes; and a court of equity 
will enjoin miners thus entering from injur- 
ing the reservoir or diverting the water 
therefrom. BupUy v. Welch, sS Cal. 453. 

IS. Diligence in Constructing Ditch, 
Relation. \Vhere one Rose, in 1858, con- 
structed a ditch from the Carson river to 
Dayton, a distance of four and one-half 
miles; in 1859 and 1860, one Carpenter 
tapped the river below the head of the Day- 
ton ditch; and in 1864 the Dayton ditch 
was finally enlarged to much greater capac- 
ity and so as to interiere with the supply to 
Carpenter's ditch; this enlargement of the 
Dayton ditch, however, liaving been contem- 
plated since 1858, but the work not Imviug 
been prosecuted with sufllcient diligence 
between 1858 and the time when Carpen- 
ter's rights accrued: Held, that the Cai^n- 
ter ditch had the appropriation prior to the 
enlarged ditch. {Ophit S. M, Co. v. Car- 
penter, 4 Nev. 534. ) Held further, that the 
cleaning of the old ditch in 1859, with the 
enlargements in places, but not so as to in- 
crease the capacity of the ditch to any 
greater scale, no labor toward enlargement 
in 1860, but little except repairs in 1861 
and 1862, and no definite eflbrt to increase 
the capacity of the ditch with expenditures 
commensurate to the undertaking until 1863 
and 1864, was not sufficient diligence to hold 
the ditch as enlarged against an under- 
taking which had oeen vigorously prose- 
cuted shortlv after the completion of the 
orieinal ditch. Id. 

Where the work of appropriation is not 
prosecuted with diligence, although finally 
completed, the appropriation is dated from 
the completion, and not from the original 
commencement of the enterprise. Id. 

Priority of appropriation gives the better 
right to tne use of running water, when the 
right itself springs from appropriation, and 
not as an incident of ownersnipof the soil; and 
where labor is required to complete the ap- 
ppropriation, a reasonable time is allowed 
tor such labor; and if completed within 
such reasonable time, the appropriation is 
considered as relating back to the first act 
done by the locator. Id. 

In considering the question of reasonable 
diligence upon enterprises requiring much 
labor and capital, the illness of the princi- 
pal operator, or his want of pecuniary 
means, and such other accidents causing 
delay as are incident to the person and not 
to the enterprise, cannot be taken as an ex- 
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cnse to prolong the time which should be 
allowed. Id. 

To constitote diligence does not require 
nnusual efforts or expenditures, but only 
such constancy in the pursuit of the under- 
taking as is usual with those in like enter- 
prises, who desire a speedy accomplishment 
uf their designs; such assiduity as shows a 
bona fide intention to complete it within a 
reasonable time. Id. 

Due diligence is a question for the jury, 
but the term is sufficiently well defined to 
justify a court in setting the verdict aside, 
when, upon an admitted state of facts, 
tliere appears an utter want of diligence. 
Id. 

14. DOigeiiee— Claim not followed up 
—Water. A party who intends^to claim 
water, must appropriate the same with 
reasonable diligence, by some known means, 
and at a certain point; a declaration of such 
a claim, without anv acts of possession, is 
insufficient. Columbia M, Co, v. HoUer, 1 
Mont 296. 

15. Diligenee—Belatlon to First Work 
— DItdl. The appropriation of water by 

Sirties, who prosecute the work on their 
tch with reasonable diligence, dates back 
to the commencement of tne work. Wool- 
man v. Oarringert I Mont 535. 

16. Burden of Proof. Plaintiff, claim- 
ant of fruit trees and garden crops, suing to 
enjoin mining, and for damaged for crops 
and trees destroyed, not showing a prior ap- 
propriation of the ground: Held, rightful Iv 
nonsuited. Ewtmmgtr v. McIrUire, 23 Cal. 

17. Hotel and Town Lots on Mining 
Groud. The acts giving the right to mine 
opon bmd appropriated for grazing and agri- 
cuhural purposes, do not apply to the case 
of a town lot occupied for hotel purposes. 
Lands settled in good faith, and built up as 
mining towns, must be protected as inci- 
dentoTto the business of mining. FUzgercUd 
▼. Urton, 5 Cal. 308. 

The occupant of mineral land may rely 
upon his possession acainst a mere tres- 
passer, unless he uses the land for grazing 
or agricultural purposes. Id. 

In permitting persons to go upon public 
lands occupied oy others for the purpose of 
mining, the Legislature has legalized what 
would otherwise have been a trespass, and 
the act cannot be extended, by implication, 
to a class of cases not specially provided 
lor. Id. 

18. Loeal Considerations. In the ap- 

piopriation of water on the public domain, 
vtij such evidences of appropriation are re- 
^ured as the nature of tne case and the face 
« the country will admit of. Surveys, no- 



tices, stakes and blazing of trees, followed 
b^ work and labor, without abandonment, 
will, in every case where the work is com- 
pleted, give title to the water over subse- 
quent claimants. Khnball v. Oearhart, 12 
Cal. 28. • 

The mere act of commencing a ditch with 
the intention of appropriating the water, 
does not, of itself, give exclusive right to 
the water of such stream. Id. 

19. Of Timber. The right to the use 
of growing wood and timber upon the pub- 
lic mineral lands, as between the claims of 
miners on the one hand and agriculturists 
on the other, is governed by the rule of 
priority of appropriation. Rogtr9 v. ISogg9, 
22 Cal. 444. 

20. Water— Extent of Appropriation. 

The extent of the right acquired oy an act 
of appropriation, or the extent to which 
subsequent acts of appropriation are sub- 
ordinate to it, is a question of fact for the 
jury. litvada W, Co, v. PowtU, 34 Cal. 109. 

21. Extent of the Bight to Water. 

The rights of parties claimants of ditches 
obtained by prior appropriation, though 
not founded on legal title, are as perfect 
and absolute as if acquired by prescription 
or express grant from the riparian owner. 
Butte T, Co, v. Morgan, 19 Cal 609. 

22. Water, Mining and Milling Pur- 
poses. The appropriation of water for all 

{>urposes stands upon equal footing, and a 
ater appropriation for mining purposes is 
not gooa against a prior appropriation by a 
mill. McDonald v. Bear River Co,, 13 Cal. 
221. 

28. Of Water, a Frandiise. The right 
to appropriate water under the general pre- 
sumed license of the government is a fran- 
chise. Conger v. Weaver, 6 Cal. 548. 

24. Of Water— Belatlon—Constmctire 
Possession. The appropriation of water 
cannot be constructive. It cannot rest in 
intention. Yet if prosecuted in good faith 
it relates back to the commencement of the 
improvements by which appropriation was 
made. Kelly v. Natama W, Co,, Q Cal. 105. 

25. WaterandMinlnffQroandalikesub- 
ject— Priority. The n^ht to appropriate 
mining ground and the right to appropriate 
water for mining purposes stand upon an 
equal footing, and when they conflict they 
must be decided by the fact of priority. 
Irwin V. PhilUps, 5 dal. 140; B. & W. L. C. 
727; see Sees. 9 and 10. 

26. Water, Change of Use. The prior 
appropriator of water for mining purposes 



•This case contains a full act of instmctlons to 
Jury upon the question of water appropriation. 
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at a certain point can extend his ditch and 
use the water to the extent of his appropri- 
ation, at any point for the same or a differ- 
ent purpose. Woolman v. Qarrinffer^ 1 
Mont. 535. 

27. Water In Lakes Appropriated by 
Tapoinff their Outlets. Where certain 
small lakes were drained hy one stream the 
waters of which outlet had heen appropri- 
ated, subsequent parties cannot appropnate 
the waters of the lakes as against them; 
nor does the great value of the lakes as 
reservoirs justify the erection of embank- 
ments which impede the flow into the outlet; 
had the location of such lakes as reservoirs 
worked only trivial inju^ it might have 
been damnum absque injuria^ but otherwise 
where there was a serious diversion of the 
water. Weaver v. Eureka Lake Co., 16 CaL 
271. 

28. Relation* Wliere water is appro- 
priated for mining purposes the right to the 
same dates from the commencement of the 
work. MaerU v. Bicknell, 7 Cal. 261. 

\ 29. Chan^ of Dltdi-head. A person 
entitled to divert a given quantity of water 
from a stream may take the same from any 
point on the stream, and may change the 
point of diversion at pleasure, if the rights 
of others be not injuriously affected by the 
change. BuUe Co. v. Morgan, 19 Cal. 609. 

The right of a party entitled to divert 
water to change his point of diversion does 
not depend upon the mode by which his 
right to the water was acauired. The 
source of the right may be looked to in de- 
termining its existence and extent, but not 
in determining the manner of its enjoy- 
ment Id. 

80. Surplus Water. If the first appro- 
priator of water take only a part of the 
quantity flowing in a stream another may 
afterward appropriate the remainder. Smith 
V. O'Hara, 43 CaL 371. 

81. Speelal Case— Sale of Water by 
Mill Owner* A person who has built a 
mill on a stream and appropriated a part of 
its water to propel machinery, does not lose 
his prior right over one who has claimed 
the water below him for mining purposes, 
by a sale of his interest in the water of the 
stream to be used in a ditch above. McDon- 
ald V. Askew, 29 Cal. 200. 

82. New Appropriation of Possessory 
Claim to Water dating firom Told Deed. 

Where the owner of a ditch attempts to con- 
vey the same by a deed which is void, and 
places the grantee in possession who con- 
tinues to use the ditcn, it operates as an 
abandonment of his appropriation by the 
grantor and as a new appropriation by the 



grantee, dating from the change of posses- 
sion. Barkley v. Tieleke, 2 Mont. 59. 

88. Priority— AffeetlngCases of Ii^urj 
flrom Aecident. There is no doubt that 
ditch owners would be responsible for wan- 
ton injury or gross negligence, but they are 
not liable for a mere accidental iuiury 
where no negligence is shown to a claim 
located subs^uent to the construction of 
the ditch. Tenney v. Miners* Ditch Co., 7 
Cal. 335. 

84. Mining Under Crops— California 
Statute* A person entering upon and pos- 
sessing public land, under the Possessor^ 
Act of April 20, 1852, holds the land sub- 
ject to the right of any person to enter upon 
it and work the mines of precious metals 
thereon. ^This right of the miner to enter 
upon lands thus held is subject to such 
regulations and restrictions as the Legisla- 
ture may see fit to impose; and the act of 
April 25, 1855, compelling the miner to give 
bonds to the owner of crops growing on such 
lands before he can use the mineral lands 
on which crops are growing, is but a regu- 
lation of a right given bv the act of April 
20, 1852, and is not liable to anv constitu- 
tional objection. Ruvley v. Welch, 23 CaL 
453. 

An owner of crops refusing to accept the 
bond provided for under said 'act, cannot 
treat tne miner who enters as a trespasser; 
but if such miner refuse to pay for the crop 
destroyed, upon demand, he is liable there- 
for, and mi^ht be restrained from further 
working. Id. 

85. No Preference to M;iners. The 

theory that in the mineral districts of this 
State (California) the rights of miners and 
persons owning ditches constructed for min- 
ing purposes are paramount to all other 
rights and interests of a different character, 
regardless of the priority of their acquisi- 
tion, cannot be sustained. Wixon v. Bear 
River <fc A. W. <fc M. Co,, 24 CaL 367. 

85. Prior Agrlonltnral Claim. Where 
the title of the respective parties to public 
mineral lands is based on possession alone, 
the older possession, as between the two, 
gives the better right; and this although the 
use to which the older possessor appropri- 
ated the land was for agricultural purposes, 
while the younger possession was for mining 
purposes. Oibson v. Puchta, 33 Cal. 310. 

86. Beclamatlon After Flowing Into 
Natural Stream. The first appropriator of 
the water of a stream passing through the 
public lands in the State has the right to 
insist that the water shall be subject to his 
use and enjoyment to the extent of bis 
original appropriation, and that its quality 
shsdl not DC impaired so as to defeat the 
purpose of its appropriation. To this ex- 
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tent his rights so, and no farther. In sub- 
ordination to those rights, subsequent ap- 
propriators may make such use of the chan- 
nel of the stream as they think proper, and 
tiiey may mingle its waters witn other 
waters, and divert an equal quantity as 
often as they choose. JBtUte Canal Co, v. 
Vaughn, 11 Cal. 143. 

APPURTENANCES. 

1. A BelatiTe Term. The word ap- 
purtenances is a relative term; it will not 
enlarge an allegation of seizin of mines 
to an allegation of seizin of mines, with 
the right to enter the surface owned by 
another to get them; as used in such con- 
nection it relates to seizin and such things 
farther and only, as are incident to seizin. 
McMahon v. Breton, 2 Allen (New Bruns- 
wick) 354. 

2* Ore Banks* In his declaration in 
partition the plaintiff demanded '*The 
Mount Hope Estate, '' setting out the par- 
ticular tracts and not the ore nills, but aver- 
red that each tenant was entitled to one- 
eighth of the premises with the ''appurte- 
nances:" Hdd, that the right to ore m the 
mine hills passed under '* appurtenances. '* 
OtM v. Cfrubb, 74 Penn. Stat. 25. 

8. Ri^ht to Mine in a4Jolning Land. 

F. seized in fee of a tract of land sold and 
oonveyed a small part of it to B. in fee, and 
by the same instrument granted to B. an 
easement or right **from time to time and 
at all times hereafter to dig, take and carry 
away all iron ore to be u»und within the 
bounds " of the residue of the tract not con- 
veyed, "provided the said B., his heirs and 
assigns, pay to the said F., his heirs and as- 
signs, the sum of sixpence per ton for every 
ton taken from the premises:" Held, that 
such easement or right is not appurtenant 
to the part of the land conveyed, so that it 
wouki pass. by a sheriff's sale of the latter. 
OrM V. Omifard, 4 Watts. 223. 

4* Easement* A thing corporeal cannot 
be appended to a thing corporeal. Cole- 
man's App., 62 Penn. Stat 252; B. & W. 
L C. 275. 

6. Miners' Houses, Lease. Miners' 
bouses are ordinary and proper appurte- 
nances of coal mines, and when they are 
on the premises and included in the lease 
tbey constitute part of the estate, and all 
the remedies between landlord and tenant 
attach to them. Spencer v. Kunkle, 2 Grant 
(Pa.) 406. 

€• Ditdi not Appurtenant to Ditch, 
Wt nurt of the Snhlect-nuitter when it is 
i Sole Feeder. " He who grants a ditch is 
mppoeed to grant not only the excavated 

3 



channel, but also his rights to the water by 
which it is supplied and made valuable. 
And if this supply comes from a second 
ditch the conveyance of the ditch thus sup- 
plied, by general words, would carry the 
second cQtcn as part and parcel of the first;'* 
not as an appurtenance. (Knowles, J., dis- 
sented.) Donnell v. Humphreys, 1 ^ont. 
518. 

7. Ditches, Burden of Proof. Where 
a party alleges that ditches or water rights 
have passed as appurtenances to mining 
claims, the burden of proof is upon him to 
show that they are in fact appurtenances. 
Quirk V. Falk, 47 CaL 453. 

8. Ditches— SherilTs Deed. A sheriff's 
deed for certain mining claims, '* together 
with the water ditches and privileges, 
hereditaments and appurtenances thereto 
belonging, or in anywise appertaining,'* 
will not be construed to pass water or 
ditches used in operating the claims with- 
out affirmative proof that the water rights 
were appurtenances to the claims. Quirk 
V. Falk, 47 Cal. 453. 

9. Flume not Part of Mining Claim- 
Taxation. A flume run by a mining com- 
pany along the bank of a nver for the pur- 
pNOse of working its claims in the bed of^the 
river, auxiliary to and necessary for the 
working of such claims is not a part of the 
mining claim, and is not exempt from taxa- 
tion under the statute of 1857, exempting 
mining claims. Hart v. Plum, 14 CaL 148. 

10. Trough for Washing Ore. A 

wooden trough, by which water is conveyed 
from a spring to a pool, at the distance of 
half a mile from the mine for the purpose 
of washing the ore, is an '* erection used in 
conducting the business " of the mine. So 
held under penal statute allowing compen- 
sation for such structures destroyed by riot. 
Barwell v. The Hundred qf Winterstoke, 14 
Q. B. 704. 

11. Oil. Oil is not an appurtenance to 
the oil well or lease. So held on assign- 
ment of leasehold interest. Dresser v. West 
Va, T. Co., 8 W. Va. 553. 

12. Surface Support. A grant of min- 
erals and all privileges necessary for the 
convenient working, etc., of coal, and the 
rights ''incident or usually appurtenant to 
working and using coal mines,*' does not 
affect the grantor's right to a surface sup- 
port. Coleman v. Chadwick, 80 Pa. St 81; 
Chadwick v. Coleman, Id. 

ABBITBATION AND AWARD. 

1. Corenant for. in Lease. The lease 
of a mine containea an agreement to refer 
disputes between the lessors and the three 
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lessees to arbitrators or their umpire, pur- 
suant to the provisions of the Common Law 
Procedure Act, 1854. The lessees sank a 
shaft, and through the shaft drew minerals 
from an adjoining mine. The lessors filed 
a bill to restrain the lessees from so doing. 
Two of the three lessees applied for an 
order to stay proceedings in the suit, and 
that the matter might l^ referred to arbi- 
tration: HM, on the construction of the 
lease, that the arbitrators had power to de- 
termine disputes arising out of the subject- 
matter of the lease, though not within the 
terms of the agreement; 2. That the agree- 
ment to refer was obligatory upon the par- 
ties; 3. That the arbitrators had power to 
decide whether the claims of lessors were, 
or were not, made in good faith, and to 
award damages; 4 That neither the want 
of appeal nor the inability of the arbitrators 
to award an injunction formed any objection 
to a reference; 5. That it was no objection 
under the said act that two only of the three 
defendants concurred in the reference to ar- 
bitration; 6. And the decree of the vice-chan- 
cellor staying proceedings in the suit (L. R. 
14 Eq. 672) was affirmed. WiU^ford v. 
Watson, L. R. 8 Ch. App. 473. 

2. Arbitrator Consnlting Attorney. 

Where a cause was referred at nm prim to 
T., a mining agent, objection having been 
made to any legal arbitrator, and T. called 
in an attorney to sit with him, whereupon 
the defendants protested and withdrew from 
the reference, and an award was made ex 
partt in their absence: Held, that the award 
was bad. Proctor v. WUlianuon, 29 L. J. 
C. P. 157; 8 C. B. N. S. 386. 

8. Colluding with Party. In action 
for damages to the surface from mining, an 
arbitrator was agreed upon to fix the value 
of the land, and defenaant agreed to pay 
plaintiff such value and take the land. The 
arbitrator refused to hear evidence in miti- 
gation of the value, and consulted, as 
charged, with the plaintiff, to increase the 
value: Held, that a bill would lie to set 
aside the award, and that to such bill the 
arbitrator was a proper party. Lonsdale v. 
LrnUdak, 2 Ves. Jr. 451. 

4. Mininsr Arbitrator taking Lease. 

An officer wno by custom sees to the duties 
paid to the proprietors of mines, and whose 
duty it is to set off claims and do justice 
and decide disputes between miner and 
miner, miner and adventurer and miner 
and lord, cannot take a lease of the mines 
and perform such judicial functions. Ark- 
tpright v. Canirell, 7 Ad. & E. 665, 

5. Frand. Bill by members of a smelt- 
ing company against members of a mining 
company, charging matters of fraud in con- 
nection with contract for annual supply of 



ore, entertained notwithstanding clause oi 
arbitration in the contract MUcheli v. 
Harris, 2 Ves. jr. 129; 4 Br. Ch. Ca. 311. 

6.' Mining Claim— Title. The decision 
of the right of possession to a mining claim 
involves a question of title so that it cannot 
be the subject of arbitration under the act 
which provides for the arbitration of all mat- 
tere, ''except a question of title to real prop- 
erty in fee or for life. " Spencer v. Winselman, 
42 Cal. 479. 

7. Ouster of Jurisdiction. Arbitration 
clauses in mining leases are not binding on 
the parties so as to oust the jurisdiction of 
the court. Mexborough v. Bower, 7 Beav. 
127. 

8. Ousting Jurisdiction— Corenant to 
raise Coal. J. S. granted a lease of a coal 
mine to £. S. for a term of years at a rent 
or royalty of one-eighth of the value of the 
coal mine, and E. S. covenanted to raise 
at least 4,000 tons, and it was thereby 
agreed between the parties that if any dif- 
ference or <^ue8tion should arise between 
them touchmg anv covenant, matter or 
thing expressed in tne deed, or the meaning 
thereof, it should be settled by two arbi- 
trators, to be nominated within two months 
after the difference arose, with mutual cov- 
enants to obey and perform the award, and 
not to bring anv action at law or in equitj^ 
without first suomitting all matters to arbi- 
tration: Held, that as the agreements and 
covenants to refer were absolute to oust the 
jurisdiction of the superior courts, they 
were void for that purpose, and could not 
be pleaded in bar to an action for not nds- 
iug 4,000 tons of coaL Horton v. Saver, 29 
L. J. Ex. 28; 4 H. & N. 643. 

ASSUMPSIT. 

1. Wairer of Tort. The owners of coal 
mined by trespass may waive the tort and sue 
for its proceeds as money received for their 
use. HawesviUe v. Hawes , 6 Bush ( Ky . ) 233. 

When mineral has been obtained by a 
trespass upon the lands of another (e. g., 
digging beyond dividing line) and converted 
into money, the trespass may be waived 
and an action of assumpsit brought for the 
proceeds. Alderson v. Ennor, 45 IlL 128. 

2. Wairer of Trespass — Boyalti^. 
Trespass in taking coal mav be waived and 
assumpsit sustained for the value of the 
coal taken, where the defendants (leesore) 
have received the royalties on the coaL 
Dundas v. Muhlenberg, 36 Pa. 351. 

8. Creditor cannot WalTC Tort. An 
attaching creditor cannot treat a party sup- 
posed to nave taken gold from defendanrs 
mine by trespass, as a debtor of the defend- 
ant: the defendant alone could waive the 
tort Johnson v. Lamping, 34 CaL 293. 
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4. Title to Bealty Dlgpnted. Assump- 
sit for money had and received will not be 
for the price of sand taken and sold from a 
sand bar to which both plaintiff and de- 
fendant claim title. Baker v. Howell, 6 S. 
& R. 476. 

Indebitatus asmmpsU will not lie in favor 
of a person claiming title against one who 
enters on land as a trespasser and takes out 
ore, to recover its value. Irvine v. HanUn, 
10 Id. 219. 



5. Co-trespfttser. a Witness. A co- 
trespasser not joined as a defendant is a 
competent witness for the plaintiff to estab- 
lish the trespass in an action for monejr had 
and received in which the tort is waived. 
Dundas v. Muhlenberg^ 35 Pa. 351. 

6. Debts Assamed by Corporation. 

A corporation assuming the debts of its 
corfioratorB, or some of them, previously in- 
cmred in mining its claims, is liable in as- 
sumpsit to the creditors of such corporators. 
Paxton V. ^acon M. Co., 2 Nev. 257. 

ATTORNEY AT LAW. 

1. Erfdenee of Contract with Corpor- 
fttion. When an attorney proposes to do 
the iegal business of a mining company for 
a certain period for a certain rate per month, 
the mere fact that his bills at that rate for 
several months had been allowed and paid, 
though sufficient to raise a presumption of 
the acceptance of his proposition, would not 
overbear direct evidence that the proposi- 
tion was not submitted to or acted upon by 
the company, and consequently never ac- 
cepted. Hulyer v. Overman S, M, Co,, 6 
Nev. 51. 

BANKBUPT. 

1. Trader— Salt Works. The manu- 
racture of salt from brine obtained on the 
premises and by purchase from neighbor- 
ing springs, with sales of the produce, does 
not constitute the proprietor a trader, 
within the bankrupt act. Ex parte Athin- 
m, 1 M. D. & De Gex, 300. 

,2. Trader — Coal. One who buys a coal 
mine, works it and sells the coal, is not a 
trader within the bankrupt acts. Port v. 
Twion, 2 Wilson, 169. 

S. Trade— Supply Store. Supplying 
tools and ^npowder to miners is not a trad- 
ing or selling, but a mode of payment In 
rtCkland, L. R. 2 Ch. App. 466. 

The same as to a general supply store. 
^paHe CfalUmare, 2 Rose, 424. 

4. Trader— Slate Onarry. The lessee 
w a %hite quarry, working the produce of 
the »me into slates for sale, is not a trader, 
wiAin the meaning of the bankrupt acts. 
J^rtCkland, L. R. 2 Ch. App. 466. 



Nor does he become so by selling tools 
and gunpowder to his workmen, nor oy any 
sale of a particular chattel Id. 

5. Trader— Iron Works. As to whether 
the purchase of cast-iron by the lessee of 
an iron mine, and the manumcture of such 
cast-iron into implements for use in smelt- 
ing the iron ore, some of the implements 
not used for such purpose being sold, con- 
stitutes the lessee a trader under the bank- 
rupt law, see Ex parte Salkeld; In re O'NeU, 
3 Mont. D. & D. 126. 

6. Trader— Phosphate Factory. The 
owner of a phosphate mine who digs the 
phosphates, makes them marketable, and 
seUs them is not a trader within the mean- 
ing of the bankruptcy law. Ex parte 
Schomberg, L. R. 10 Ch. 172. 

7. Trader — Lime Kiln. A farmer 
who digs lime-stone, converting it into 
lime for his farm, and selling the surplus 
beyond what he needs for manure, is not a 
trader under the bankrupt laws. Ex parte 
Ridge, 1 Ves. & B. 360. 

8. Trader— Brickmaker. A party 
manufacturing brick out of the clay of his 
land, although purchasing coals and wood 
for the manufacture, and making the bricks 
for sale and profit, is not a trader within 
the meaning of the bankrupt laws. Sutton 
V. Wheeley, 7 East, 442. 

9. Mixing Products. Whether the 
owner of a colliery borrowing a particular 
kind of coal to render his own marketable 
be a trader, depends on the intention, and 
is for the jury to determine. Ex parte 
Gallimore, 2 Rose, 424. 

10. Iron Works— Purchasing Ores- 
Intention. A person bought iron ore, and 
mixed it with ore which he raised from 
lands rented by him, in the proportion of 
sixty-five per cent, of what he bought to 
thirty-five per cent, of what he raised, and 
then smelted the whole into pig-iron, which 
he sold: Held, that he was a trader within 
the meaning of the bankrupt act (12 and 13 
Vict. s. 106), although he only so mixed 
the ore which was the produce of his lands 
with ores which he bought, in order to 
make the former a marketable commodity. 
Turner v. Hardcastle, 31 L. J. C. P. 193. 

11. Stockholders— Irish Court. An or- 
der for a call was made by the court of 
bankruptcy, in Ireland, in a winding-up re- 
mitted to it by the court of chancery in 
Ireland: Held, that for the purpose of en- 
forcing the call against contributories resi- 
dent in England, the order must be 
made an order of the court of chancery in 
England, and that there was no jurisdiction 
to make |^ an order of the court of bank- 
ruptcy in England. In re Hollvford Copper 
iffCo., L.R.5, Ch. 93. 
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12. Corporation. The tnxstees of a 
mining corporation have no power to order 
the fihng ol a petition in bankruptcy; that 
power is vested in the stockholders. In re 
Lady Bryan M. Co., 2 Abb. C. C. 627. 

It requires "a majoritv of the corpora- 
tors," that is, of the stocknolders, to author- 
ize a petition in bankruptcy. The action of 
the board of trustees is not sufficient; nor 
can a subsequent ratification of the action 
of the boara by the stockholders satisfy the 
terms of the act. In re Lady Bryan M, Co,, 
I Sawyer, C. C. 350. 

18. Quarry. A person selling stone 
from his own quarry is not a trader within 
the banknipt law; whether or not he be- 
comes so by purchasing stones from others, 
depends upon the quantity and the inten- 
tion. Ex parte Gardner, 1 Rose B. Ca. 377 
S. C.;l Vesey&B. 45. 

14. Practice— Joint Stock Company 

Acts. A creditor of a limited company in 
course of being wound up voluntarily, may 
file his bill in this court to have his claim 
declared valid, and to restrain the volun- 
tary liquidators from expending the assets 
of the company in paying other debts of the 
same degree. Lowndes v. Cfamett dk Mosely 
O, M. Co,, 2 Johns. & H. 282. 

Plea to such a bill, that by the Joint-stock 
Companies Acts, 1856, 1857 and 1868, the 
cognizance of the matters in question be- 
longs to the court of bankruptcy, overruled, 
with costs. Id. 



Partnership—Told Proyision. A 

ed of partnership, that in 
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provision in a dee< 

the event of the bankruptcy or insolvency 
of a partner, his share of a mining lease 
(formerly part of the partnership property) 
shall ^o over to his copartners, is void, as 
being in fraud of the bankrupt laws. Whit- 
more V. Mason, 2 Johns. & H. 204. 

16. Repated Ownership. L. took a 
lease of a mill and iron forge, and bought 
the fixed and movable implements, etc., 
but it was agreed that they should be de- 
livered up at the end or other determination 
of the term at a valuation,^ if the lessors 
shall give fifteen months' notice of their de- 
sire to have them. L. afterward conveyed 
all his interest in the premises, implements, 
eta, to a creditor, in trust, if default should 
be made by L. in paying certain install- 
ments, to enter upon and sell the same, and 
satisfy himself out of the proceeds, re- 
assigning the residue; and if the lessor 
should require a re-sale of the implements, 
etc, the proceeds of such re-sale were to go 
in discharge of the debt, if unsatisfied. L. 
made default, and subsequently became 
bankrupt, after which and aurin^ ^le term 
the creditor, who had not before interfered, 
entered upon the property: Held, on tres- 



pass brought bv the assignees, that L. had 
at the time of his bankruptcy, the reputed 
ownership of the movable goods, but not of 
the fixtures. Clark v. Crovmshaw, 3 B. & 
Ad. 804. 

BARRIERS. 

1. Owner mast Protect himselt Where 
mines are contiguous, the one lying lower 
than, so as naturally to drain tha upper 
mine, it is the duty of the owner of the 
lower mine to protect himself by barriers 
or otherwise, and the duty of leaving bar- 
riers is not incumbent upon the owner of 
the upper mine. SmUI^ v. Kenrick, 7 C. B. 
516. 

2. Breaking Barriers— No Obligation 
to repair Trespass. A party committing 
a trespass upon another's land (passing his 
bounaaries and breaking through de^nd- 
ants' coal barriers, so as to result in letting 
water into defendant's mine), is liable in an 
action of trespass; but he is not liable for 
omitting to re-enter the plaintiflTs land and 
fill up the excavation. Clegg v. Dearden, 
12 Q. B. 676. 

But if he is under an obligation to take 
steps on his own land to prevent the con- 
tinuance of the injury, plaintiff cannot re- 
cover upon a declaration relying upon the 
omission to enter upon defendant's land 
and prevent the flow of water. Id. 

8. Barriers Bemored— Mine Flooded— 
Canse of Action— Case. A dedaratioD 
stated that plaintiffs and defendants were 
owners of acijacent mines; that defendants 
had trespassed on plaintiffs' mine and had 
carried away a quantity of coal; that water 
had risen in the defendants* mine, against 
which, but for the trespass of the plaintiffs, 
the coal would have been a sufficient barrier; 
that thereupon it became and was the duty of 
the defendants to prevent the water in their 
mine from flowing into the plaintiffs' mine; 
yet, the plainti£& neglected their said duty, 
whereby the water flowed into the plaintiffs' 
mine and prevented them from working the 
same: Held, on general demurrer a good 
count incase. Firmstonty, Wheeley, 2 Dow. 
& L. 203. 

4. Lower Mine, Dip— Flooding from 
River. The lower mine on the dip can 
only protect itself from the upper mine by 
leaving a barrier to prevent the water com- 
ing into such mine. Crompton v. Lea, L. R. 
19 Eq. 116. 

But a failure to leave a barrier does not 
justify the owner of the upper mine in so 
working his mine as to draw foreign water 
from a river into it and let it flow upon the 
lower mine. Id. 

5. Working Through. Plaintiff was 
possessed of a colliery, and the defendant of 
a colliery adjoining upon a higher level 
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than that of plaintiff. A previous occupant 
of defendant s works, with whom defendant 
was in no wise connected, had worked 
through and into defendant's barrier of coal 
80 as to leave them exposed to the accumu- 
lation of water, upon tne removal of certain 
coal standing in the defendant's mine. 
Defendant removed this coal in his own 
mine, whereupon the water escaped into 
pbdntiflTs mine through the openings made 
oy the wrongful act of the previous occu- 
pant of defendant's mine: Heldj that defend- 
ant was not responsible for the injury result- 
mg. Smith v. Kenrick, 7 C. B. 615. 

6. Coal in Abandoned— ITater Stops— 
Aeews* Letting down the roof of a coal 
mine so as to prevent access to barriers of 
ooal left: Held, not a ground of complaint 
where the barriers were not left for the pur- 
pose of being worked, but to prevent water 
eoming in from an adjoining mine. Shafto 
T. Joknwn, 8 B. & S. 252. 

7. Aetion for RemoTai of— Injury to 
BcTereion. Case in the nature of waste 
will lie against the lessee of a mine for an 
iiyury to the reversion by the removal of a 
barrier or boundary between it and an ad- 
joining mine, although the act complained 
of miint also be the subject of an action 
for a breach of on express covenant. Mat' 
hri,K€nrich,n C.B. 187. 

BILLS AND NOTES. 

1. Payable out of Ore. An instru- 
ment by which a part^ promises to pay a cer- 
tain sum at a stated time out of the net pro- 
ceeds of ore to be raised and sold from a cer- 
tain ore bed, is not a promissory note, it being 
wyable upon a contingency. Warden v. 
Dodgt, 4 Denio (N. Y.) 159 S. C; Redfield 
& B. L. C. on Notes, 7. 

2. Note for Stone not a Beat Con- 

feiet. Where a widow, under a will, oc- 
cupied a Dart of the mansion-house of her 
deceased nusband, and, being in possession, 
sold and delivered stone <}uarried from the 
bnn: Htldj that a note given for the stone 
IB not a real contract, and a justice of the 
peace has jurisdiction. Bhoads v. Patrick, 
27 Pa. St. 326. 

8. Draft in Payment of Machinery— 
PerMnal Liability. An order to pay to 
the drawer's order, at three months after 
date, a sum of money "for value revived 
in machinery supplied the adventurers in 
^ mines,** was mrected to Mr. W. C, who 
wrote upon it: "accepted for the company, 
W. C. Parser:" Held, that this made W. 
C. personally liable as acceptor of the bilL 
Ware v. Charles, 5 EL & BL 978. 

4. Official Signature— Personal Lia- 

UUty. "Eagle River, August 20, 1846. 



Sixty d^s after sight, please pay to the 
order of Charles EUet, superintendent, three 
hundred dollars, value received, and charce 
same as advised. Abraham Movell. To 
John R. Livingstone, Jr., President Rosen- 
dale Mining Co., New York." 

This bill was assigned to Moss, plaintiff, 
who received it on account of a aebt due 
him by the company. Ellet and Movell 
were agents of the company. 

It was also indorsed: "Accepted Septem- 
ber 14, 1846. John R. Livingstone, Jr., 
President Rosendale Mining Company, 16 
WaU St" 

Held, action was properly brought there- 
on a^kinst J. R. Livingstone individually. 
The bill cannot be deemed the obligation 
of the company. It does not purport to 
have been drawn in their behalf, nor was 
it addressed to them, or accepted in their 
corporate name. ifosa v. lAvingstone, 4 
N. Y. 208. 

5. OlBcial Signatures. A promissory 
note not mentioning any company any- 
where upon the face of it, and signed " Wil- 
liam Scott, President Blannerhassett Oil 
Co." " W. H. Homor, Treasurer:" Held, 
to be the personal note of W. Scott and W. 
H. Homor. ScoU v. Baker, 3 W. Va. 285. 

6. Addition' of Office. A bill of ex- 
change signed "Chas. F. Hale, Pres't," 
drawn on "L. A. Rosemiller, Treas.,'* as 
between the drawers and the holders, 
cannot be shown to be the contract of a min- 
ing company of which they were officers. 
Hand V. Hale, 3 W. Va. 495. 

7. Siraed by Trustee. A note in the 
form following: " Three months after date, 
the Ocean Mining Company promise to pay 
to W. G. Bright, or order, one thousand 
dollars, for vfuue received, with interest," 
signed "James Barter, Trustee, S. N. 
Stranahan," is the note of the company 
and not of the persons subscribing; their in- 
tention to bind the company appearing on 
the face of the note, akaver v. Ocean M, 
Co.,20CaL45. 

8. Signature of Superintendent-Pa- 
roi Eviaenee. In a suit against the super- 
intendent of a mining company on due 
bills signed by him, but adding after his 
signature, "Sup't C. S. M. Co.:" Held, 
that he might show that the consideratioA 
for the bills passed to the company, that the 
credit was given to it, that he had author- 
ity to bind it, and acted solely as such 
agent, to the knowledge of the payees of 
the bills; and that the rejection of such 
proffered evidence was error. Scha^er v. 
BidweU, 9 Nev. 209. 

9. Intention— Official Signature— Lia- 
bility. In an action against a person who 
signed a promissory note " Ja& Stuart, Gen. 
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Man. and Sup't St. L. & M. M. Co.,'* the 
defendant's personal liability will not be 
presamed. and he can introduce evidence 
showing that he made the note for the min- 
ing company, of which he was the agent, 
and that it was the intention of all the par- 
ties that the company should pay the note, 
and that he was not to be held liable 
thereon. Qtrber v. Stuart, 1 Mont. 172. 

10. Form of Aeoeptance, Purser. A 

bill of exchange, directed to the defendant 
thus: "To J. D., Purser West Downs 
Mining Company," was accepted by him in 
these terms: ** J. D. accepted per proc. West 
Downs Mining Company." J. D. was a 
member of the comnany, but was not au- 
thorized to accept Dills on their behalf: 
Held, that he was personally liable. JVtcA- 
olU y. Diamond, 23 L. J. Ex. 1 . 

11. Partnership, Assl^edNote. The 

plaintiff being interested in a joint stock 
company (unincorporated) known' as the Oil 
Creek Petroleum Company, and the com- 
pany needing money to pay debts accrued in 
the partnership business, the defendant and 
S., being also interested and principal man- 
agers of the company, appliea to the plaint- 
iff to raise money for that purpose at the 
bank upon the note of defendant, payable 
to and indorsed by S. This he did, and the 
note being unpaid at maturity, he paid and 
took a transfer thereof: HM, he could re- 
cover the amount thereof against the de- 
fendant. Crater y, Bensminger, 46 N. Y. 645. 

12. Contrlbntlon, Partnership. A por- 
tion of the members of a mining nartner- 
ship procuring money on their maividual 
note trom a third party for the purpose of 
the mine, are liable to each other for con- 
tribution. It is not a partnership transac- 
tion. Sedgmck v. Daniell, 2 H. & N. 319. 

18. Note of Unincorporated DIteh Com- 
nany* If an unincorporated ditch company 
duly authorizes its superintendent to give 
the company note for materials before tnen 
purchased by the company, all the mem- 
Ders are bound by the note, whether they 
were such members when the materials 
were purchased or not. McCanneU y. Den- 
ver, 35 Cal. 365. 

14. Of Insolrent Corporation. The 

insolvency of a mining company does not 
of itself mvalidate a note given for a bona 
fdt debt. Savage y. Ball, 17 N. J. ch. 
143. 

15. Power of Corporation. A corpor- 
tion (mining) may make a promissory note 
for a debt contracted in the course of its 
legitimate business, although not specially 
authorized by its charter to contract in that 
form. Mow v. Oakiey, 2 Hill, 265; see Mc 
CuUough y. JIfoss, 5 Den. 567. 



16. Note of Corporation. Where a 
mining corporation makes a promissory note 
it must be made to appear affirmatively that 
it was made in the course of its legitimate 
business. McCullough v. Moss, 5 Denio, 
566, reversing Moss v. McCtUlougk, 5 Hill, 
131; Id. 7 Barb. 279. 

17. Director Represented by Proxy. 

A director of a mining partnership (joint- 
stock) represented at a meeting by a proxy, is 
not bound by the act of the directors at 
such meeting in accepting a bill of exchange 
drawn for advances to the mine. Brown t. 
Byers, 16 M. & W. 252. 

18. Rescission— Fraud. Ha defendant 
would resist the payment of a promissory 
note given for mining stock, on tne ground 
that the seller made fraudulent representa- 
tions as to the value of the mine, the an- 
swer should set up the defense, and aver 
either that the stock was valueless to either 
party, or that the defendant had offered to 
return it and rescind the contract. Oifford 
v. CarroU, 29 CaL 689. 

BLASTING. 

•1. Furnishing Miner with New and 
Dangerous Explosire. Where, in an ac- 
tion brought against a corporation by one 
of its laborers employed in blasting, for an 
injury occasioned by the premature dis- 
charge of a blast (while tamping) loaded 
with newly-invented powder (name not 
given, but described as liable to explode 
from percussion), which he was directed to 
use by the defendant's foreman or superin- 
tendent, the complaint alleged that the 
company furnished the powder for use in its 
ordinary and appropriate business; that its 
su|>erintendent directed its use, by the 
plaintiff, in such business; that it had never 
Deen used as an explosive in blasting, and 
was, in fact, unfit and unsafe for such 
use; and that the plaintiff was ignorant of 
its dangerous properties: Held, on demurrer, 
that a right of action was unquestionably 
stated. Spelman v. Fisher Iron Co , 66 
Barb. (N. Y.) 151. 

Held, also, that the risk of personal injuiy 
in blasting with the ordinary appliances 
used for tnat purpose the plaintiff assumed 
under his contract with the company to 
labor in that employment; but not those 
risks attendant upK)n the use of an unusual, 
untested and exceedingly dangerous article, 
which could not be tamped without inev- 
itable explosion, the dangerous quality of 
which was unknown to him. Id. 

That it was gross negligence in the com- 
pany to furnish such an article for the 
laborer's use, without giving him informa- 
tion in that particular, whether the com- 
pany was aware of its dangerous quality, 
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or furnished it for use without having taken 
any steps to obtain such knowledge. Id. 

That the negligence and misconduct of 
the managing agent was that of the com- 
pany; and that he having, in fact and in 
law, authorized and directed the act, it did 
not lie with the company to deny all lia- 
bUity to a servant, free from blame, who 
should suffer injury therefrom. Id. 

2. Knowledge of Danger. When in a 
mine insufficient means are provided for 
avoiding the dangers of blastms^, a party 
employed in the mine, with full personal 
knowledge of the danger and of the want 
of proper precautions oeing taken against 
it, who voluntarily continues in sucn em- 
ployment, assumes the risk, and cannot 
recover against his employer in case of ac- 
cident KieUey v. Belcher M, Co, , 3 Sawyer, 
437 and 500. 

8. €ori»orate Liability— Negligence. 

A corporation is liable for damages caused 
to one of its employees by a premature 
blast, if the employee injured and the em- 
ployee whose neglect was the occasion of 
the injury are not "fellow- servants," and 
persons engaged in distinct parts of the 
employer's business are not fellow-servants. 
KieUey v. BeUher 8, M, Co., 3 Sawyer, 437; 
see S. C. 500. 

4. iye8Dass-;-Case. The working of quar- 
ries and blasting of rocks, whereby large 
quantities of rocks and stones were thrown 
upon the dwelling-house and premises of the 
plaintiff, breaking the doors, windows, etc, 
w a case for an action oi trespass quare 
clauntm/reffU. and not for an action on the 
case. ScoU y. Bay, 3 Md. 431. 

Such acta constitute a forcible breaking 
of the plaintiff's close, and the injuries re- 
sulting therefrom would be immediate and 
not consequential, and hence trespass and 
not case is the proper remedy. Id. 

. f Cases, not Mining. For other cases for 
injuries from blasting or explosions not 
connected with mining, see Jaay V. Cohoes 
Co., 2 N. Y. 159; Tremain v. Same, Id. 163; 
Furth V. Foster, 7 Robt (N. Y.) 484; Cuf 
V. Newark i?.i?., 35 N, J. Law, 17 (nitro- 
glycerine case). 

BONDS. 

1. Payable to Bearer. The bonds of a 
coal company, incorporated by the legisla- 
ture of Pennsylvania, payable to bearer will 
pws by delivery, and the holder may sue 
in his own name. Carr v. Le Fevre, 27 Pa. 
St. 413. 

BOUNDABIES. 

1. Equity Jarisdiction. A court of 
chancery has no jurisdiction to quiet the 



title or settle the boundary of a coal mine 
claimed by two parties, the only question 
being as to where the true boundary line 
runs. Fraley v. Peters, 12 Bush (Ky.) 470. 

2. Jurisdiction— Account. The court of 
chancery may entertain a bill to settle 
boundaries between coal mines, after a 
recovery in ejectment, but will not order 
an account in such case in favor of the party 
out of possession. Sayer v. Pierce, 1 Ves. 
Sr. 232. 

8. Acquiescence. Lessees of mines pres- 
ent at a running of a boundary upon a ref- 
erence made by lessors and the adjoining 
owner: Held, bound to the result of the ref- 
erence by their presence and acquiescence. 
Taylor v. Parry, 1 Scott N. R. 576; 1 M. 
&G. 604. 

4. Estoppel* Where two mining com- 
panies a^e upon a boundary line between 
their claims, and subsequently other parties 
purchase the several interests of the two 
companies with a knowledge of the bound- 
ary line so fixed, both parties are concluded 
by it, and are estopped from denying the 
line. McOee v. Stone, 9 CaL 600. 

The fact that such line was fixed by mis- 
take as to the true boundaries and comers 
makes no difference, as the subsequent pur- 
chasers bought with a view to this line. Id 

5. Admission of Stocliholder. A stock- 
holder cannot by his conduct bind his com- 
pany upon a question of the boundary of 
its land. Western M. <t* M, Co, v. Peytona, 
C. C. Co., 8 W. Va. 406. 

6. Admissions. Where an instruction 
was given in a case of dispute between ad- 
joining mining companies as to their bound- 
ary that "when boundaries have been estab- 
lished, definingand denotingthesizeand lim- 
its of the claim upon the surface, and for a 
long period have beenrecocnized as such, the 
extent of the claim will be confined to the 
extent as manifested by such surface bound- 
aries;" and the state of the testimony was 
such that the instruction applied to or was 
apt to be understood by the jury to refer to a 
fixing or recognition of boundaries after the 
consummation of the original location, and 
consisting merely in the declarations of 
superintendents and other officers not au- 
thorized to fix boundaries: Held', error. 
Overman S, M. Co, v. American M. Co,, 7 
Nev. 312. 

7« Eridence. In an action to recover 
damages for a trespass upon the plaintiff 's 
mining claims, where the defendants own 
adjoining claims lying west of the plaintiffs 
ground, and both |xarties ame as to the 
north line of the plaintiff's cmims, and ad- 
mit that their east and west lines are par- 
allel, but disagree as to their location, and 
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W & Co. own claims adjoining and east of 
plaintiffs, and H. & Co. own claims adjoin- 
ing and east of W. & Co., evidence of the 
location of the west line of H. & Co. is not 
pertinent, unless the east and west lines of 
\V. & Co. are parallel and the east line of 
W. & Co. is coincident with the west line 
of H. & Co. Stohea v. Monroe, 36 Cal. 383. 

8. 8ett— Question of Faei. What is 
the true boundary line of a *' sett," or piece 
of a mine let, and whether certain prem- 
ises are parcel or no parcel of the ground 
demised, is a question of fact for the jury; 
but the judge is bound to tell the jury what 
is the proper construction of any docu- 
ments necessary to be considered in the de- 
cision of that question. LyU v. JOchards, 
L. R. 1 H. L. 222; 35 L. J. Q. B. 214. 

9. "Ten Paces North of Quarries." 

Where a boundary line is described as a 
line ten paces nortn of the face of certain 
quarries, and that face is jigged, and at 
one end much to the north oithe general 
line of the face, the line contracted for 
must still be a straight line in every part, 
and distant at least ten paces from the face 
of the quarry at every point. Huffman v. 
Hummer^ 18 N.J. Ch. 83. 

10. Map. A lease professed to demise 
to the plamtiffs all mines and minerals *'in, 
upon, or under, all or any part of the mes- 
suages, or tenements, fields, closes, or par- 
cels of land described and set forth in the 
map thereunto annexed; and also, in, upon, 
or under, all or any part of that lar^e tract 
of land called Mold Mountain, all which 
premises are situate, etc., and are bounded 
etc, and all which are particularly de- 
scribed, delineated and distmguished m the 
map or plan thereof annexed to these pres- 
ents, and which by agreement of all the 
said several parties thereto was meant and 
intended to be taken as part of that inden- 
ture:" Held, the words of the demise were 
not to be controlled or restrained by the 
map, but might receive full effect, and be 
held to include a particular spot, the bound- 
ary of which could not be traced with strict 
accuracy upon the map, by reason of the 
small ness of the scale upon which it was 
drawn. Taylor v. Parry, 1 Scott, N. R. 
576; S. C. 1 M. & G. 604. 

BRICK-MAKING. 

1. Contract Creating Partnership. R. 

and L. agreed that R. should furnish the 
ground for a brick-yard, the day to make 
bricks thereon, the lumber to protect the 
bricks while making, and the wood to burn 
them, and that L. should manufacture and 
burn bricks in the yard, and be at all the 
expense of so doing; when manufactured, 



each was to have a fixed proportion of the 
bricks, subject to a certain sum tiiiat R. was 
to have for every 100,000 bricks sold; the 
bricks were to be sold by either of the 
parties, and proceeds divided according to 
the rights of the parties under the contract: 
Held, that R. and L. were partners, and 
jointly liable for a breach of contract of sale 
made by either of them. Farmers* Ina. Co. 
V. Bos8, 29 Ohio St. 429. 

2. Trade— Bankrupt Act. Brick-mak- 
ing carried on as a mode of enjoying the 
Erofits of real estate is not a trade, but to 
uy the earth as a chattel for the purpose 
of manufacture and sale would constitute 
the brick-maker a trader under the bank- 
rupt act. Heane v. Rogers, 9 B. & C. 677. 

BROKERS. 

1. Usage. The order of a customer to 
buy stock, deliverable at any time, at buy- 
er's option, in sixty davs, does not author- 
ize the broker to buy the stock himself at 
thirty days and deliver it to his customer at 
the end of sixty days, at an increased price 
and interest, besides the usual commission. 
A usage of brokers so to do is bad, and a 
settlement in ignorance of the broker's con- 
duct is no ratification by the customer. 
Day v. Holmes, 103 Mass. 306. 

2. Usage of Coal Trade. A coal com- 

Sany engaged defendants to sell its coal; 
efendants sold it through brokers; in set- 
tlement with the company, they charged 
commissions paid the brokers. In a suit by 
the company to recover such commissions, 
evidence was proper to show the usace of 
the Philadelphia coal trade, wbere the busi- 
ness was transacted to sell through the 
agency of brokers. Carter v. PhikulelrMa 
cSa/Co., 77 Pa. St. 286. 

Such a usage of trade is presumed to be 
known to the contracting parties, and to 
enter into their contract Id. 

8. Board of Brokers— Proof of Usasres. 

The court will not take judicial cognizance 
of the board of brokers, in mining stodc 
transactions, unless they are rules or usafres 
of trade and commerce which would l>e 
recognized without their adoption by any 
board; and the party who relies upon them 
must plead them. Ooldsmith v. Satpyer, 46 
CaL 209. 

4. Rules of Board of Brokers. When 

a contract is entered into with reference to 
the rules of the board of brokers, such rules 
become, in effect, special terms of the con- 
tract. Goldsmith v. Sawyer, 46 CaL 209. 

5. Costom— Milling Shares, Time of 
Delivery. Upon the sale, by one broker 
to another, of^ shares in a mine, they re- 
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speetively signed, bought and sold notes, 
the former of which was as follows: Bought 
F. F. 250.51-20ths shares in Wheal Char- 
lotte, at £2 5s. per share, £562 lOs. for pay- 
ment, half in two months and half in four 
mootha. In an action for not accenting the 
shares: Held^ that evidence was aamissible 
of a custom among brokers in mining shares, 
th&t in contracts relating to the sale and 
pnTchaseof such shares, no time for delivery 
oeing expressed, the delivery must be made 
lU the time of payment, and cannot be in- 
sisted on before payment. Field y. Ldean^ 
6 H. & N. 617. 

€• Acting for Both Parties. A person 
cannot act as broker for both contracting 
parties, in an exchange of a mine and an- 
other parcel of real estate. Harris v. Burt' 
wtf, 2 Daly (N. Y.) 189. 

7. Confined to First Bill of Charges. 

Where a person at the request of another 
went to and saw the treasurer of a coal 
company for the purpose of negotiating the 
sale of a tract of coal land to tne company, 
and conversed with the treasurer upon the 
snhject, and was only engaged in such em- 
ployment not exceeding one day, and the 
owner subsequently sold the land to the 
company, and the person who had seen the 
treasurer presented a bill for a specified 
sara for his compensation, but it was not 
paid: Held, that the amount of such bill 
thus presented is the extreme limit of any 
recovery he can have. It is the price he 
fixes on the value of his compensation and 
an admission that it is worth no more. Dan- 
Wi V. Wilber, 60 IlL 526. 

See Usage. 



BULLION. 

Tax on Exports. A stamp duty im- 
posed bv the legislature of California upon 
oills of lading for gold or silver transported 
from that State to any port or place out of 
the State, is a tax on exports, and the stat- 
ute is unconstitutional and void. Almy v. 
State 0/ California, 24 How. 169. 

CASE. 

1. RemoTing Barriers-^Ultimate In- 
Jaries— Ilrownlng Mine. An action lies 
tor the ultimate drowning of a mine caused 
hv removal of coal or coal barriers on the 
plaintiff's ground by the defendant from 
his adjoining colliery. Firmstonev, WheeUy, 
2Dow. &L. 203. 

And the defendant, having done the 
▼Tong, is bound to provide agamst the con- 
•equcnces. Id. 

2. Consequential Damage to Colliery. 

Damage resulting to a pla^tifTs coUieiy 



resulting from operation^ in defendant's 
colliery (in this case operating through in- 
tervemn^ coal works), must, in the nature 
of the thing, be a consequential damage, for 
which trespass on the case lies. Haward 
V. BankeSf 2 Burr. 1113. 

8. Consequential Damage— Blasting. 

Diminution of rental value of propertv ad- 
jacent to a quarry, the prevention of the 
use of such adjoining premises on account 
of the blasting, jeopardy of life and dam- 
ages resulting from water coming through 
a hole knocked in the roof by a rock blasted 
through, are all matters consequential and 
referable to the action of case. Scott v. 
Bay, 3 Md. 432. 

4. Slandering Mine. Where by the 
impertinent and wrongful interference of 
another the owner is prevented from effect- 
ing a sale, he may maintain his action for 
the inconvenience suffered; if, however, the 
agreement for sale had been complete, so 
as to bind the intending purchaser, and the 
actual sale or transfer had been defeated 
by the misrepresentations of the interfer- 
ing property, the owner's remedy would 
have been against the intending purchaser 
on lus contract PatUl v. Hafjerty, 63 Pa. 
St. 46. 

See Trespass. 

CHAMPEETT. 

1. Champertous Contract with Solic- 
itor. The plaintiff agreed with a solicitor 
to give him a portion of the profits arising 
from the successful prosecution of a suit to 
establish his right to certain coal mines, 
upon being indemnified against the costs of 
the proceedings: Held, that the contract 
amounted to champerty and maintenance, 
but the plaintiff was not disqualified from 
suing, since his title wa« vested in him be- 
fore he entered into the ille^l contract. A 
decree was therefore made in his favor, but 
without costs. If, however, the solicitor 
had been the party suing by virtue of a 
title derived under such a contract, his bill 
would have been dismissed. Hilton v. 
Woods, L. R. 4 Eq. 432. 

2. Purchase against Adrerse Holding 

—Trustee. The purchase of land by a 
trustee for the benefit of a mining corpora- 
tion, and bringing suit for the recovery of 
the land, the land being at the time of the 
purchase held adversely, does not amount 
to champerty or maintenance, although 
such trustee is also a stockholder in the 
company. Roberts v. Cooper, 20 How. (U. 
S.)467. 

CHINESE. 

1. Burlingame Treaty, The Chinese, 
under the Burlingame treaty (16 U. S. 
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Stat. 739), have no greater privileges with 
relation to acquiring mining claims, or oth- 
erwise* than are accorded to other aliens 
of favored nations. Territory v. Lee, 2 
Mont 124. 

2. Foreign Miners' Tax. The mere 
fact that a Chinaman is a resident of a 
mining district of the State, does not sub- 
ject him to the foreign miners' tax. Ex 
parU Ah Pong, 19 Cal. 106. 

See Aliens. 



CLAIM. 

1. Common Law— California Prece- 
dents* The decisions of the Supreme Court 
of California, referred to as establishing a 
system of common law upon the questions 
peculiar to the occupation of the mineral 
lands upon the public domain. MalleU v. 
Uncle Sam M, Co., 1 Nev. 194. 

2. Claim Defined. A mining claim is 
a piece of land supposed to contain, in its 
soil or rock, gold or other precious metal. 
McKeon v. Btsbee, 9 Cal. 137. 

8. Subject to Execution. A mining 
claim on the public domain is property, and 
may be taken and sold on execution. Id. 

4. Mnst l>e Located. Land must be 
marked out and taken possession of before 
it can be called a mining claim. Id. 

5. Real Estate. Mining claims in Utah 
(by statute) are real estate, and pass by 
deed. Houtz v. Oisbom, 1 Utah, 173. 

6. Personal Property. A possessory 
right or "claim" on the iFnited States min- 
eral lands is personal property. Stewart v. 
Cfiadwick, 8 Iowa, 463. 

A miner's claim, being a mere possessory 
right on public lands, is personalty, and 
may be sold and conveyed Ib^ the adminis- 
trator. (So held in Iowa, with regard to a 
claim situate in Montana.) Corbett v. Berry- 
hill, 29 Iowa, 157. 

7. How Held. A mining claim on the 
public domain may be held either by actual 
occupancy, and the exercise and control over 
it by dintinctly indicating the boundaries by 
monuments and marks, or by occupancy in 

'accordance with the local mining customs. 
Jlese v. Winder,i'30 CaL 349. 

8. Yalue-^nrisdiction. The value of a 
mining claim in Nevada may be the subject 
of estimate in money^and the Supreme Court 
will take jurisdiction of a suit concerning 
such a claim, if of the requisite value, 
though the land where the claim exists has 
never been surveyed or brought into market, 
1865. Sparrow y. Strong, 3 Wall. 97. 

Such a claim may have existed as a right 



or title under the laws of Mexico prior to 
annexation, and if so, would be protected 
by treaty. The court cannot know ju- 
dicially that it was not so acquired. Id. 

9. Judicial Notice of Possessory Claims. 

The rule that courts will take judicial no- 
tice of the political and social condition of 
the country applied to the possessory mining 
claims and ditch claims in California. Irtnn 
V. PhiUipa, 5 Cal. 140; B. & W. L. C. 727. 

10. Estate of the Locator. Persons 
claiming and in the possession of minins 
claims upon the public lands of the United 
States, are as between themselves and all 
other persons except the United States, 
owners of the same, having a vested right 
of property founded on their possession, 
and appropriation of the land containing 
the mines. Hughes v. Devlin, 23 CaL 501; 
B. &W.L. C. 311. 

11. Freehold Estates— Alwndonment. 

Claims to nublic mineral lands are recog- 
nized as titles, as legal estates of freehola, 
for all practical purposes, except in certain 
matters of abanaonment not in general ap- 
plicable to such estates. MerriU v. Judd, 14 
Cal. 59. 

12. Lands not Pnbiic Domain. Miners 
have no ri^ht to enter upon private land 
and subject it to such uses as may be neces- 
sary to extract the precious metals which it 
contains. Henshaw v. Clark and 103 China- 
men, 14 Cal. 460; Boggs v. Merced M. Co., 
Id. 279; B. & W. L. C. 131. 

1 8. Tested Righto under U. S. Statntes. 

The right to occupy, explore, and extract 
the precious metals in the mineral lands of 
the united States becomes vested in the 
party who locates these lands according to 
the local rules and customs of the mining 
district in which they are situated. Robert- 
son V. Smith, 1 Mont. 410. 

14. Location of Groond not intended to 
be Mined. If parties are allowed by min- 
ing regulations to include within their claim, 
land outside of that which they expect to 
work, it will be presumed, in the absence 
of proof to the contrary, that it is for the 
convenience of working the claims and that 
its possession is necessary. Correa v. Frietaa 
42 Cal. 339. 

15. Jurisdiction. Justices of the peace 
have no jurisdiction in actions to recover 
damages for injury to a mining claim or for 
its detention. Van Etten v. JiUon, 6 CaL 
19. 

16. Pre-emption. The right given by 
the mining acts of congress, is a right to 
purchase in the nature of a pre-emption, and 
is not to be compared to tne case of an in- 
choate Spanish grant J^O Mining Co. v. 
Bullion M. Co., 3 Saw. 634. 



Digitized by 



Google 



CLAIM. 



27 



I 



17. Mining Claim distlnznished trom 
Hiae. The Nevada tax act of February 28, 
1871, considered. The words "mines or min- 
ing claims'* in section 6 of thisact, iinposinc a 
tax on ores, and making the tax a lien on the 
claim from which severed, were intended to 
distinguish between the cases where the 
miner is the owner of the soil having the 
title in himself, and cases where he does 
not have title to the soil, but only what is 
known as a * 'mining claim." In the first 
case the tax is a lien on the mine, in the 
second on the claim. Forbes v. Oracey, 94 
U. S. 762. 

18. Holdin^^by Oocnpanoy. Where no 
mining laws exist, the miner locating a claim 
would hold only by actual occupancy and 
b^rsuch work tor the development of the 
mine as would under all the circumstances 
be deemed reasonable, and his right of pos- 
session would only be continued by occu- 
pancy and use. MaUeU v. Uncle Sam M. 
Co., 1 Nev. 194. 

19. How Lost. The ri^ht to a mining 
claim acquired by appropriation and occu- 
pancy may be lost : 1. By forfeiture under 
the district rules ; 2. Where no district 
rules exist, by failure to work the claim 
with reasonable diligence ; 3. Byabandon- 
ment McMett v. Uncle Sam M. Co., 1 Nev. 
194. 

20. Proof of 8!ze by Distriot^Rules. 

When the size of the claims in a district were 
fixed by the written district rules, and the 
location beine of ** Claim No. 2, in Green- 
horn Gulch, below Discovery," a descrip- 
tion which could not aid the jury in ascer- 
taining the boundaries of the claim, the rule 
requiring the best evidence to be produced 
applied to compel the production of the dis- 
trict rules to identify a particular claim ; and 
it was held no admissions or other second- 
ary proof could be allowed. Campbell v. 
Bmkm, 2 Mont 363. 

21. Extent of, Limited by General 
Castom. Where there are no local cus- 
toms or regulations in force in the district 
where the mining claim is located at the 
time of its location, general customs then 
in force are admissible in evidence upon the 
question of the reasonableness of its extent 
Tahle ML T, Co. v. Stranahan, 31 CaL 387. 

22. Eetonpel— Assertion of Cnstomary 
width. If the defendants in an action claim 
that when they took up the ground in dis- 
pute a local custom allowed them three bun- 
ored feet front to each man, and that they 
located to that extent, they are estopped 
from asserting that the plaintiffs' location to 
the same amount, made before the adoption 
of the custom, was unreasonable in size. 
Table ML T, Co, v. Stranahan, 31 CaL 387. 



28. Tenure— Admissions as to Extent. 

After a vested right to a claim has been ac- 

Suired by compliance with the law, it is not 
eld by so precarious a tenure that it can be 
reduced by mere declarations of superin- 
tendents or officers. Overman S. M, Co. v.. 
American M. Co., 7 Nev. 312. 

Dictum as to admissions of officers as ev- 
idence, with citation of authorities but no 
decision. Id. 

24. Size of Claim— Subsequent Dis- 
trict Rule. Upon the question of reason- 
ableness of the extent of a mining location, 
a general custom, whether existing ante* 
rior to the location or not, may be given 
in evidence ; but a local rule stands upon a 
different footing, and cannot be introauced 
to affect the validity of a claim acquired 
previous to its estaBlishment. Table ML 
T. Co. V. Stranahan, 20 CaL 198. S. C. 21 
Cal. 548. 

25. ^0 Presumption of Uniformity. 
In the absence of mining regulations the 
fact that a party has located a claim bounded 
by another raises no implication that the 
last located claim corresponds in size or in 
the direction of its lines with the former. 
Live Yankee Co. v. Oregon Co., 7 CaL 40. 

26. Anomalous Cases— Slide Quartz. 
In anomalous mining cases {e. g. upon the 
question whether quartz broken from the 
ledge belonged to the lode claim or to a sub- 
sequent suitace claim located below it) the 
custom of miners is entitled to great if not 
controlling weight Brown v. ^ and 56 Q, 
M Co., 16 Cal. 153. 

27. Minini? Location on School Sec- 
tion—Claim Protected. At the time of 
the passage of the Nevada enabling act, 
approved March 21, 1864 (13 Stat. 30) sec- 
tions 16 and 36 in the several townships in 
Nevada had not been surveyed, nor had 
Congress then made or authorized to be 
made, any disposition of the public domain 
within her limits. 

The words of present grant in the seventh 
section of that act are restrained bv words 
of qualification which were intended to pro- 
tect the proposed new State against loss that 
might happen through the subsequent ac- 
tion of Coneress in selling or disposing of 
the public domain. If by such sale or dis- 
posal the whole or any part of the sixteenth 
or thirty-sixth section m any township was 
lost to tne State, she was to be compensated 
by other lands equivalent thereto, in legal 
subdivisions of not less than one-quailer 
section each. 

A qualified person whose settlements on 
mineral lands which embraced a part of 
either of said sections was prior to the sur- 
vey of them by the United States, and who, 
on complying with the requirements of the 
act approved July 26, 1866 (14 Stat 251) 
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received a patent for such lands from the 
United States, has a better title thereto 
than has the holder of an older patent there- 
for from the state. HeycUt^feUU v. Daneu 
Q, <fc 8. M. Co., 93 U. S. 634, aflarmingS. C. 
10 Nev. 290. 

28. Relation to Other Claims— Tail- 
ingrs. No use of any mining claim is law- 
ful which precludes the owners of other 
mining claims from the enjoyment of such 
other claims. Logan y. DrtscoU, 19 CaL 
623. 

29. Agent — PoBsessio Pedis. The 

holder of a mining claim may be in posses- 
sion either by himself or his agents or ser- 
vants. EngUth v. Johnson, 17 CaL 108. B. 
& W. L. C. 172. 

Po8Sfssio pedis is not to receive a strict in- 
terpretation when applied to a mining claim. 
And the working of part, when thjs limits 
are marked in the usual way, constitutes 
possession of the whole claim— and this 
though the owner did not enter either in ac- 
cordance with mining rules or under a paper 
title. Id. See Attoood v. Fricot, 17 CaL 
38. 

80. Timber. The possession of pubb'c 
land in the mineral districts of the State, 
acquired and held in accordance with the 
possessor^r act for a^gricultural purposes, 
carries with it the right to the wood and 
timber growing thereon, and this right is 
superior to that of subsequent locators of 
mining claims who need and seek to use the 
wood and timber for carrying on their min- 
ing operations. Rogers v. Soggs, 22 CaL 
444 

81. Timber— Prior Equities. As be- 
tween a party who has located a claim for 
agricultural purposes and a miner who lo- 
cates on the same ground for mining pur- 
poses, the miner has not by virtue of his 
mining a superior right to the timber. It 
belongs to the first locator of the ground. 
Rogers v. Soggs, 22 CaL 444. 

The miner who selects a piece of ground 
to work must take it as he finds it, subject 
to prior rights which have an equal equity 
by virtue of an equal recoi^ition from the 
sovereign power. So held as to water in 
Irwin V. PhiUvps, 5 CaL 140; B. & W. L. C. 
727. As to timber, Rogers v. Soggs, 22 CaL 
444 

82. Protecting^ Claim by Ii^nnetion. 

Under existing legislation (1857) the owner 
of a mining claim has, for all practical pur- 
poses, a good vested title, and has the right 
" to be so treated " in all respects save as 
against his superior proprietor. His occu- 
pation may be treatea as that of the lessee 
for life of the true owner, and as his lease is 
of the mine he is entitled to the appropriate 



process of the law for its protection. Mer- 
ced M, Co. V. Fremont, 7 Cal. 317. 

88. Statutory Preference to Mining 
Claims. A right to mine for the precious 
metals upK>n the public lands must be ex- 
ercised with reference to any prior appropri- 
ations, except appropriations for agricul- 
tural and grazing purposes, which are made 
b^r statute su^rvient to the i^hts of 
miners. Tartar v. Spring Creek W, A M. 
Co.. 6 Cal. 395. 

84. Contests between Miners and Ar • 
ricnlturists — California Statute. The 

act of April 25, 1855, for the protection of 
growing crops and improvements in the min- 
mg districts of the State, seems to proceed 
upon the supposition that prior to its pas- 
sage miners had an absolute right to enter 
upon the possession of others for mining 
purposes, and limits the exercise of this 
supposed right, but in fact no such uncondi- 
tional right existed, and the act would be 
unconstitutional if construed to give sudi 
right Oillan v. Hutchinson, 16 CaL 154 
The public mineral lands are open to the 
possession of every person desiring to enter 
upon them in ^od faith for mining pur- 
poses, but prior improvements and growing 
crops must be respected. No general rule 
can be laid down m such cases of conflict, 
but every case must be determined upon its 
particular facts. QiUan v. fftUehinson, 16 
UaL 154, affirming Smith v. Doe, 15 CaL 
101. See Rogers v. Soggs, 22 CaL 444. 

85. Bight to Mine on Agricnltoral 
Location — Water Incidental. Miners 
have a right to enter upon public mineral 
land in the occupancy of others for agricul- 
tural purposes, and to use the land and wa- 
ter for the extraction of sold, the use being 
reasonably necessary to tne business of min- 
ing, and with just reeard to the rights of 
the agriculturist ; and tnis whether the land 
be enclosed or taken up under the posses- 
sory act. Clark v. Duval, 15 CaL 86. 

The right so to enter and mine carries 
with it the right to whatever is indispensa- 
ble to the exercise of this mining privilege, 
as the use of the land and such an element 
of the freehold as water. Id. 

86. Prior ImproTcments— Orchard, 

One who appropriates for mining purposes 
the waters of a ravine or stream, upon the 
public land in the mineral region, must take 
and use the same in such measure as not to 
injure or destroy orchards or gardens bor- 
dering on the stream, which have been in- 
closed and planted before the water was ap» 
propriated. Wixon v. Bear River Co., 24 
CaL 367. One who incloses a tract of pub- 
lic land in the mineral region, and plants 
the same with fruit trees, acquires a vested 
right which will be protected as against one 
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snbseqDently entering upon the same for 
mining porposefi. Id. 

S7. Location of Farming Claims in 
linlBg Districts. The mere entry upon 
and possession of a given portion of the 
public mineral lands in Caliiomia gives no 
title as against the ^neral right to enter 
npon the same for mining purposes ; they 
cannot be appropriated in large tracts for 
agricultural or grazing purposes as against 
the miner, although lasting or valuable im- 
provements will oe protected, and in this 
matter no general rule can be laid down, 
but each case must be decided upon its own 
facts. SmUh v. Doe, 15 CaL 105. 

S8« Miners Incorporating— Transfer 
if Possession. Where plaintiif and others, 
owners of undivided interests in a posses- 
aorv mining claim, became incorporate, 
and from the time of incorporation worked 
the claim as the property of the corporation : 
Held, npon ouster of one of the ori^nal 
owners and incorporators, that he could sue 
for his stock but not for an interest in the 
claim; that under the circumstances he 
coidd not question the title of the corpora- 
tion to a claim which could only be held by 
occupation. Smith v. Maine Bays T, Co,, 
18 CaL 111. 

89. Joint Interests— Transfer before 
Location Complete. The estate of the dis- 
coverer (or one relocating an abandoned 
claim), while absolute in the present, exists 
as to the future upon condition of complet- 
ing his location with reasonable diligence. 
If he yield possession to another his right 
is gone by abandonment, and a new right 
by virtue of occupancy vests in the second 
partjr. If, however, he admit another party 
mto joint possession, or agree for a consid- 
eration to locate for another as well as him- 
self, the title when perfected inures to the 
two jointly. If in fraud of such associate 
he deliver possession of the entire lode to 
another, the associate mav ratify and sue 
for his share of the proceeds, or may bring 
ejectment for his interest in the claim. 
Mttrley v. Enrus, 2 Colorado, 304. 

40. ConTeyance. A bill of sale not 
under seal is insufficient to convey a ditch 
or mining claim. MeCarron v. O'Connell, 7 
CaL 152. 

41. Conreyance— Bill of Sale. Mining 
claims may be conveyed by bills of sale 
or instmments in writing not under seal ; 
and such conveyances have the same force 
and effect as prima facie evidence of sale as 
if made by deed under seaL St, John v. 
iTWrf, 26 CaL 263. 

A bill of sale of a mining claim not under 
seal can pass only an equity ; and such an 
equity as is subordinate to the legal title or 
lay superior equity. Id. 



42. Parol Sale— California. A verbal 
sale of a mining claim, even if accompanied 
by delivery of possession, does not pass the 
legal title since the act of April 13, 1860. 
Oollerv, FeU, 30 CaL 481. 

A written conveyance is not necessary to 
the transfer of a mining claim. Table Mt, 
T. Co, v. Stranahan, 20 CaL 198 ; Aniohte 
Co. V. Ridge Co,, 23 Id. 219 ; Draper v. 
Dottgkua, Id. 327; Qatewood v. McLaughlin, 
Id. 178. 

48. Inntmctions as to Custom, not 
based on Evidence. If there is no evidence 
as to the ^neral custom of the size of locat- 
ing a mining claim, instructions to the jury 
upon the reasonableness of its size, depend- 
ing on general customs, are irrelevant Taible 
Mt, T, Co, V. Siranahan, 31 CaL 387. 

44. Wood and Water. The right to 
mine upon public lands carries with it, as 
incidents, the right to the use of wood and 
water found on the public domain and not 
previously appropriated. Tartar v. Spring 
Creek Co,, 6 CaL 395. 

See Appropriation; Lode, Placer; Pub- 
lic Domain. 

COAL. 

1. Shipping— Landing. Where plaint- 
iff contracted.to ship defendants cool by boat, 
and the defendants to unload the boats, 
the breaking down of the landing wharf 
was held no excuse for failure to unload, 
and defendants held bound to pay damages 
for detention. Consolidation Coal Co, v. SJ^n- 
non, 34 Md. 144. 

2. Lackawanna. The word "Lacka- 
wanna" has become a generic name for the 
coal produced in a certain section, and the 
Delaware and Hudson Canal Co. have no 
exclusive trade-mark in the name Dela- 
ware & H. Canal Co. Delaware itH, Canal 
Co. Y.Clark, 13 WaU, 3n. 

8. Coal ^^Fairly Workable." A tenant 
agreed to work a coal mine so long as it was 
fairly workable. There were coals in the 
mine, but of such a description that it would 
not pay to work it : Jlela, that under these 
circumstances the tenant was not bound to 
work the mine, and that under the words 
" fairly workable'' a tenant was not bound 
to work at a dead loss. Jones v. Shears, 7 
Car. & P. 346. 

4. ^^Coal Baised." The term "coal 
raised" may signifv **coal got or won," or 
**coal brought to the surface,** according to 
the context. Senhouse v. Harris, 5 Law 
Times, N. S. 635. 

5. WhatCoal'can be <<Fairly Wrought." 

Profit is not the test whether coal can be 
fairly wrought, though in one sense it is 
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so, because the usages of mining are found- 
ed on what can be done advantaceoualy. 
** Fairly wrought" means that which can be 
iairly and properly gotten, according to 
mining usage, without extraordinary aiflfi- 
culty or expeuHe. Oriffiths y. Rigsby, 1 H. 
&N.240. 

COLLIERT. 

1. Meaning of the Teim* The party 
claiming under an a^ement to sell all of 
a certain '* interest in the Shaft and Slope 
Collieries," oifered to prove that " the term 
colliery" means a place where coal is dug or 
mined, embraces all the movable property 
at the mines, used or placed there to be used 
in the working of the mines, and was so 
understood by all persons engaged in min- 
ing in the county of Schuylkill, where the 
coUieries were situate, which oflfer the court 
refused: Htld^ that he had the right to prove 
its meaning by the evidence of |>er8ons en- 
gaged in the same trade or business as a 
term of art, and that the rejection of the 
offer was error. But that the court did not 
err in refusing to define it to the jury ac- 
cording to the meaning expressed in the 
offer; and that if it were taken from the lex- 
icographers, without the aid of testimony, 
it would express no more than ** a place 
where coals are dug." Carey v. Bright, 58 
Pa. St. 70. 

2* Trade* A colliery is a species of 
trade; its incidents distinct from other land- 
ed property considered. Williams v. AUen- 
borougn, 1 Turn & Russ, 70. 

8. Trading Concern. A colliery is not 
only the enjoyment of the estate, but in 
part carrying on a trade. Engine for work- 
ing it to oe treated as a trade fixture. Dud- 
ley y. TTord, Ambler. 113. 

A colliery is looked to for many purposes 
as a trade. Wren v. Kirton^ 8 Ves. Jr. 502. 

4. Grant to Colliery, as snch, con- 
gtmed. When the liberty of making a 
drain was ^nted for the purposes of an 
intended colliery, such grant remains, and 
the right of repair continues as long as the 
object of the grant, to wit: as long as the 
coal might last; and the colliery is not lim- 
ited in the use of such drain to the working 
of particular veins, or to working under any 
particular closes or pieces of ground. Hodg- 
son V. FiM, 7 East, 613; 3 Smith, 538. 

5, Derise of Plant. Testator gave all 
his wagon-ways, rails, staiths, and all im- 
plements, utensils and things, at his death, 
used or employed, together with or in or for 
working, management, or employment of 
his collieries, and which may be deemed as 
of the nature of personal estate, in trust to 
be held, used or enjoyed with the collieries: 
under this bequest and upon the circum- 



stances money due from the fitters and 
others and in the Tyne bank, coals at the 
pits and staiths, com, hay, horses, timber, 
oil, candles, fire-engines, and various other 
articles of the stock-in-trade passed. StuaH 
v. Earl qfBute, 3. Ves. Jr. 212. Affirmed, 
11 Id. 657. Reversed, 1873, in House of 
Lords. See note to 11 Ves. Jr. 657, Sum- 
ner's edition. 

6. Fixtnres—Loose Moyables. There 
may be many things incident to a colliery 
as fixtures, though not actually affixed to 
the freehold, but the mere loose movables, 
in the absence of any usage or general un- 
derstanding, would no more pass as such 
than "the tools of a mechanic in the sale 
of his shop." Carey v. Bright, 58 Pa. St 
70. 

7. Equity Jnrisdietlon. A court of 
chancery will not undertake the working 
of a coal mine, or enter a decree which 
would involve the superintendence of the 
workings of a colliery. Wheatley v. West- 
minsUr C. Co., L. R. 9, Eq. 538. 

8. Annnity Charged on Profits of Col- 
liery — Pleading. In an action on a cove- 
nant, to do no act whereby an annuity 
charged upon the profits of a coal mine shall 
be impeacned, it is no CTOund of demurrer 
that the declaration does not allege that 
any profits have been made. Pitt v. Wil- 
liams, 5 A. & E. 885; see S. C. 4. N. & M. 
412 ; 2 A. & E. 419. 

9. Partnership^Partltion, A colliery 
worked by a partnership upon dissolution 
cannot be parted — it must oe sold. Wild 
V. Milne, 26 Beav. 504. 

10. Aoconnt. A colliery is a kind of 
trade, and, therefore, an account of profits 
may be taken in chancery. Story v. Lord 
Windsor, 2 Atk. 630. 

11. Judicial Sale. The sale of a col- 
liery, in execution of a trust, will not be 
set aside to let in a higher bid, upon the 
same footing as other real estate. The in- 
cidents attaching to it as a trade and its lia- 
bility to destruction and to great fluctuations 
in value considered. WUliams v. Atten- 
borough, 1 Turn. & Russ. 70. 

12. Apportionment of Rent of. The 

rule that a purchaser, upon sale under pro- 
ceedings in chancery, shall have possession 
as from the a uarter-day preceding the sale, 
does not apply to a colliery ; which is an 
article of trade, the profits accruing dailv. 
The proper period is the month or week m 
which the purchase takes place, according 
to the usual course of takmg the account. 
Wren v. Kirton, 8 Ves. Jr. 502. 

18. Speclflc Performance not to In- 
terrupt Working. Judgment creditors 
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seeking to enforce performance of an agree- 
ment for carrying on a colliery so as to 
make it available as assets, must take it 
subject to all engagements as a continuing 
concenL Burroug?uv, Elton, 11 Ves. Jr. 29. 

14. Act of God— Contracts with Col- 
liery made with Referenee to Transpor- 
titioD. A coal company under its charter 
constnicted a railroaa to connect with Le- 
high navi^tion, which thus notoriously be- 
came indispensable for the transportation 
of its coal. All contracts with the coal 
company were made in view of these facts. 
The coal company contracted with plaint- 
iffs for the delivery of a large quantity of 
coal during a season. Before tne time for 
delivery of a large part of the coal, a flood 
svept away all tne works of the navigation 
company, so that the coal company were 
prevented from filling their contract: Held, 
that they were excused from compliance 
while they were so prevented. Lovering v. 
Buck Ml. C. Co., 64 Pa. St. 291. 

The coal company would be relieved from 
exact compliance by an act of God, oyer 
which they could have no control, and which 
they, not being the owners of the naviga- 
tion works, could not have provided against. 
Id. 

In the contract the company stipulated 
for an advance in price if any advance^ on 
freight and tolls accrued before a time 
fixed. The company had a right to be paid 
for anv such increase by the most usual 
and ordinary mode. Id. 

15. Workings on the BIp— Easement 
—Drainage — Flooding* Where there are 
two mining operations, one owner working 
on the upper level, and one on the lower 
level of the same vein, the owner of the up- 
per level, operating in the most approved 
method, ana with care, is not required to 
control the natural flow of the water down- 
ward, and may work his coal out down to 
his Kne, and the maxim of the common 
Uw, tie utert tuo %U alienum non laedas, ap- 
plies. 

And the owner of the subjacent level 
owes a servitude, and must leave a pillar of 
coal to support the gangway and keep out 
the water from the level above. 

Adjoining owners of the same level of the 
same vein owe no special duty to each 
other. 

When, however, the owner of the super- 
jacent land has created a servitude upon 
his land in favor of the subjacent owner, 
such aft a right to drive an airway through 
h» works and to connect with the surface, 
^ »nch owner, after he has worked all his coal 
«»t and is about to abandon his workings, 
nmst give reasonable notice to the owner of 
the dominant tenement ; and on failure so 
to do, equity will restrain him from permit- 



ting the water to fill up, if by so doing it 
will destroy the easement, the owner of the 
dominent tenement to be at the expense of 
pumping the water until the injury can be 
remedied. Reasonable notice is relative 
and depends upon the work to be performed. 
PhUadelphia C, <fc /. Co. v. Taylor, 7 Pac. 
L. R. 127; 6 Leg. Gaz. 392; 1 Leg. Chron. 
361. 

16. Operation of Mines on the same 
Dip— Drainage Barrier. Between adjoin- 
ing collieries, working on the same bed>. it 
is the custom for the miners on the rise to 
work to their boundary, and for the miners 
on the dip to leave a barrier of from six to 
ten yards to protect them against the water 
from the mine upon the rise. (Decision 
upon a case in Lancastershire, 1848. ) Clegg 
v. Dearden, 12 Q. B. 576. 

17. Access to Lower Coal Seam 
through Upper. The upper veins of coal 
of a tract in the Forest of Dean were 
"galed" by the Crown, under the Forest 
of Dean mining act (1 and 2 Vict. 43), to 
the plaiutifl', with a reservation that the 
underlying veins might be galed to other 
parties, "but to be worked so as not to 
impede or injure the working of tracts 
alreadjr allotted." The veins underlying 
the plaintifi'*s colliery were afterward galea 
to the defendants, who sank a shaft 
through the plaintiff's works: Held, that 
the restriction applied only to the working 
of the lower seams when reached, and did 
not abridge the right of the defendants to 
sink a shsift through the upper veins. Ooold 
V. Great Western S. C, Co., 2 De G. J. & S. 
601. 

18. CoTenant to Work Continnonsly 
not Implied. A covenant in a lease of a 
colliery tq work continuously, where not 
expressed, will not be implied. Jegon v. 
Vivian, L. R. 6 Ch. App. 742. 

19. Instroke. A lessee of coal mines 
may work by instroke when the lease does 
not covenant against it. Letois v. Fothergill, 
L. R. 6 Ch. 103. 

20. Mode of Assessment to Poor Bate. 

The owner and occupier of coal mines is 
ratable to the poor at the sum for which 
the mine would let, subject to outgoings. 
Bex V. AttuH>od, 6 B. & C. 277. 

21. Exhausted Mine, a Qnestioli of 
Faet--£Tidence. Whether a coal mine is 
exhausted is a question of fact for the jury, 
and it is proper to hp.ar evidence of usage 
or custom showing when a mine is deemed 
exhausted. Walter v. Tucker, 70 111. 527. 

See Mines; Lease; Workings. 
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COMMON. 

1. Subserrieiit to Mining: RUrht. 

Where under an inclosure act, commission- 
ers awarded that certain persons "shall 
forever hereafter use and enjoy the said 
commonable place as a common nasture, 
exclusive of all others whatsoever:** Held, 
that the right of the commoners was still 
subservient to the right of the lord to take 
stone under a claim exercised long prior to 
the act and since its passage. Place v. Jack- 
son, 4 D. & R. 318. But such a right can- 
not be exercised wantonly so as unnecessa- 
rily to interfere with the commoner's right 
of pasture, lb. 

2. Digginir to the Bestrnctloii of 
Commoii of Pasture. The right of com- 
mon may be subservient to the right of the 
lord in the soil, so that he may dig clay- 
pits or empower others so to do without 
leaving sufficient herbage for the common- 
ers, if such right of digging can be proved 
to have always been exercised by the lord. 
Bateson v. Oreen, 5 Term R. 411. 

8. Inclosure. The lord of a manor, 
or his grantee, may inclose and approve 
part of a common against tenants having 
common of pasture, notwithstanding they 
have also some other right on the common, 
as a right to dig sand, etc. , if he leave suf- 
ficient common of pasture. Shakespeary, 
Peppin, 6 Term, 741. 

4. Manor Wastes. The lord has no 
right under the statute of Merton 20, Hen. 
3, C. 4, to inclose and approve the wastes 
of a manor where the tenants of the manor 
have a right to dig gravel on the waste. 
Dvherhy v. Page, 2 Term, 391. 

5. Grant of Quarry to a Town. A 

vote of the proprietors of Worcester, in 1733, 
recorded in their book of records, but not in 
the registry of deeds, ** that one hundred 
acres of the poorest land on Millstone hill be 
left common for the use of the town for 
building stones," constituted, even as against 
grantees under subse(|uent conveyances duly 
recorded in the registry, a ^ant of the 
quarry to the town, not for their use in a 
corporate capacity, but for the use and ben- 
efit of those only who were or might become 
inhabitants thereof, for all purposes for 
which such materials, in the progress of 
time and the arts, might be made useful 
Oreen v. Puttiam, 8 Cush. 21. 

COMMON CABBIER. 

1. FaToring Contract— Ultra Tires. A 

contract by a common carrier to pay fifty 
cents per ton to a certain coal company for 
every ton of coal carried from parties other 
than such coal company is uUra vires and 



will not be enforced in equity. Peoria ^ R, 
L R, W. Co. V. Coal Valley Co,, 68 IlL 489. 

2. S^ial Contract. Where a common 
carrier is forbidden by its act of incorpora- 
tion from charging more than a certam 
amount per ton on coal carried, this does 
not prevent its making a valid contract to 
carry at less rates; nor does its entering 
into a special contract deprive it of the use 
of a summary remedy for collection of tolls 
given by the terms of the act which consti- 
tutes its charter ; the special contract only 
allows it the additional remedy of an 
action of covenant thereon. Delaware <t* H, 
C. Co. V. Penn. Coal Co., 21 Pa. St. 131. 

S.'^Constmetion of Coal Transporta- 
tion Contract— Measure of Damaares. De- 
fendants a^^reed to build a railroad eommu- 
nicatiujg with plaintiffs' mines and to furnish 
plaintiTO *' the same transportation facilities 
and charge them the same price per ton for 
coal as they may or shall at the same time 
charge for tolls and transportation,'' etc., 
between other named points. 

Plaintiffs in consideration agreed to fur- 
nish defendants all coal mined to the amount 
of 1,000,000 tons, and not less than 600,000 
tons in eight years, and pay defendants 
two and a fourth cents per ton until the same 
should reach $9000 as security for their 
covenants. 

This agreement was a covenant bv de- 
fendants to receive and transport all the 
coal the plaintiffs should mine and offer for 
transportation, not exceeding the contract 
limit ; and so to do in the same manner and 
with the same diligence as for others, but 
not limited in quantity by the proportion 
of others. Hazleton Coal Go, v. £uei Moun- 
tain Coal Co., 67 Pa. St. 301. 

4. Barges— Collieries. Where a coal 
company furnishes its carriers with boats to 
be paid for in services to the company and 
placed its boatmen in possession, but the 
boats retained the company's marks and 
were employed in its service, and the con- 
tract of sale was in terms executory : Held, 
a valid ccntract and good against creditors 
of the carriers. Lehigh Coal <fe Nav. Co. v. 
Field ; affirmed in Farmers* Bank v. MeKee, 
2 Pa. St. 321. 

5. Election— Contract. By covenant 
between a carrier and salt-works to trans- 
port from 1200 to 6000 barrels of salt annu- 
ally for three years from the works to certain 
points : Held, that the manufacturer, not 
the carrier, had the right to elect what 
Quantity of salt not less than 1200 nor more 
tnan 6000 barrels should be transported an- 
nually. White v. Toncray, 9 Leigh (Va.) 
347. 

6. Oil— Conyersion. A common car- 
rier receiving oil at the wells from a party 
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in possession, but not the owner of it, is 
not answerable in astumpsU for its value ; 
the demand and refusal do not amount to a 
conversion in such cases. Dresser v. West 
Va. Transportation Co,, 8 W. Va. 553. 

7. MonopolT— Iron Works and Rail- 
road— Covenant not Running witli tlie 
Land. The Monmouthshire canal act pro- 
vided that upon auxiliary railroads the tolls 
should not exceed the rate charged by the 
canal company, which for limestone and 
iron-stone was restricted to two and one- 
half pence per ton per mile. Certain oper- 
ators, and among others the lessee of the 
Beaufort works, formed a company and 
built a railroad connecting the Trevil lime 
quarry with Mudy iron-works and with rail- 
roads operate by the canal company. 

In the partnership deed of the railroad 
company tne lessees of the Beaufort works 
covenanted for themselves, their heirs, ex- 
ecutors, administrators, and assigns, with 
the other shareholders, their executors, ad- 
ministrators, and assigns, so lon^ as the 
covenantors, their executors administrators, 
orassigns, should occupy the Beaufort works, 
to procure all the limestone used in the said 
works from the Trevil quarry, and to convey 
all sQch limestone, and also all the iron-stone, 
from the mines to the said works along the 
Trevil railroad, and to pay a toll of five pence 
a ton per mile for the same. Upon a bill 
filed by the shareholders of the railroad to 
enforce this covenant against a person who 
had purchased the Beaufort works, with 
notice of the partnership deed: Held, 
that the covenant did not run with the 
land so as to bind assignees at law; and 
that a court of equitv would not, by holding 
the conscience of the purchaser to be af- 
fected by the notice, give the covenant a 
more extensive operation than the law al- 
lowed to it : secondly, that the covenant se- 
curine a toll of five pence a ton per mile to 
the shareholders of the Trevil railroad was 
a fraud upon the canal company and the leg- 
islature, and, therefore, ought not to be 
specifically enforced by injunction. Kep- 
peUY.BaiUi/,2U. & K. 517. 

8. Pipe Line and R« R. Contract. 
Ultra Ylrc«. The Oil Creek and Alleghany 
River Railroad Co. agreed to pay the 
Pennsvlvania Transportation Co., an oil 
pJDc line, a certain sum per barrel on all 
oil transported by it, in consideration that 
the pipe line would deliver all the oil under 
its control t6 the railroad company for trans- 
iwrtation; the pipe line performed its part 
of the agreement and brought suit to re- 
oorer the price agreed on: Held^ that the 
railroad company could not set up as a de- 
fense that tne contract was ultra mren, the 
contract being performed. Oil Creek R, R. 
T.Po. T, Co., 83 Pa. St. 160. 

3 



CONFUSION. 

!• Measure of Damages. Where two lead 
mines, known as the ** Little Ing" and the 
''Prosperous," were worked together by 
the defendants, the plaintiff claiming title 
iind seeking an injunction as to Little Ing 
brought his action, whereupon the defend- 
ants aCTeed that if plaintiflr would not pro- 
hibit tneir working of Little Ing they would 
keep separate accounts of all ore extracted 
.smelted therefrom. Contrary to this agree- 
ment defendants kept a mixed account of 
the produce of the two mines, and allowed 
part of the workings to fall in and part to 
be flooded, so that the master (title to Little 
Ing having been found to be in the plaint- 
iff,) reported that it was impossible to take 
an account of what ore came from the Lit- 
tle Ing: Heldy by Lord Eldon, chancellor, 
that it was a case of willful confusion, and 
that the plaintiff should have the net pro- 
duce of both mines, excepting only such as 
the defendant should prove came from tlie 
Prosperous mine. Lupton v. White, White v. 
Lupton, 15 Ves. Jr. 432. 

CONSIDERATION. 

1. Inadejinaey of— Mineral nature of 
Land. No inference can be drawn that a 
purchaser took the risk of title from the 
tact that the premises, if oil laud, were 
worth a far greater sum than the amount 
paid, where it is not shown to have been 
oil land; on the other hand the risk of its 
not being oil land may have induced the 
smallness of the sum accepted. Babcock y. 
Case, 61 Pa. St. 427. 

2. Support of Lien. A promise by a 
party, who has a claim a^inst a ditch, to 
another party, who has a lien claim against 
the ditch, made to protect the promisor's, 
own interests, and by reliance on which the 
promisee relinc^uishes his lien, is based upon 
sufficient consideration and is not witnin 
the statute of frauds. Carothers v. Connolly, 
1 Mont 433. 

CONSPIBACT. 

1. Act of One binds all. Where two 
or more have entered into a conspiracy to 
defraud the plaintiff, any act done by either 
of the conspirators, in furtherance of the 
common object and in accordance with the 
general plan of the conspirators, becomes 
the act of all, and each conspirator is re- 

rnsible for such act. Page v. Parker, 43 
H. 363; S. C. 40 Id. 47. 

2. Conspirator bound by represen- 
tations of co-eonspirators. ^\here a 
man has combined and conspired with 
others to cheat and defraud the plaintiff in 
the sale of certain property, by Irauduleut 
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concealments and miBrepresentations, and 
the fraud has been perpetrated accordingly 
by some other member or members of the 
conspiracy, he will be liable, although he 
may not, individually, have made any ^aud- 
ulent misrepresentations, or have fraudu- 
lently concealed an^^hin^ in regard to the 
condition or qualities ot the property in 

Question, Page v. Parker, 43 N. H. 363; S. 
I. 40 Id. 47. 

8. Prospeotns Eridence. There being 
evidence that the purchase and fraudulent 
sale of land was the combined act of two 
parties, the publication of a prospectus ad- 
vertisement, etc., by one is evidence 
against both. Sinums v, Vulcan Oil Co., 61 
Pa. St 202. 

CONTRACT, 

!• No Property in Onarryman— Tro- 
Ter» One who has been nired to take out 
stone from the quarry of a third person, by 
a contractor who has contracted with a 
turnpike company to stone a i>ortion of their 
road, t\as no such property in the stones 

rrried by him after his employer has 
ndone4 nis contract, as will enable him, 
after leaving possession, to maintain trover 
therefor against the agent of the com- 
pany by wnose order the stones thus quar- 
ried had been subsequently placed upon the 
road. Castor v. McShaffery, 48 Pa. St 437. 

2. Contract to dig and clean Ore- 
Tools— Determination. A. agreed to dig 
a certain quantity of iron ore annually, 
to clean it properly of all clay, sand-stone, 
etc, and deliver it to B., who agreed to 
furnish all screens, ropes, and other imple- 
ments necessary to work the banks: Held, 
that A. was only bound so far to cleanse 
the ore as could be done with the imple- 
ments furnished by B. , by using the same 
degree of skill and diligence as are ordina- 
rily employed by persons in that business: 
Held, cUso, that such contract is indivisible. 
CampbeU v. Gates, 10 Pa. St. 483. 

After A. had performed his contract in 
part, B. wrote him a letter alleging that the 
ore was not properly cleaned, ana refusing 
to receive any more ore unless A. would 
allow B. to make the ore good by **docking" 
what had been and what would be received. 
A. then tendered ore, but B. refused unless 
the docking was agreed to. The contract 
was thereby terminated as to A. at his 
election, and he may sue for the refusal to 
perform. Id. 

8. To Dig Ore distingiiished from 

Lease. Contract between mine-owner and 

a second party binding the second party to 

. enter upon a tract containing an opened 

mine, and raise a certain number of tons of 



ore within a certain time. A third party 
by subsequent contract with the mine-owner 
entered and opened a shaft at another point 
Held, 1. That the contract gave the sec- 
ond party exclusive possession but not as 
lessee; 2. That he might maintain trespass 
against the third party ; 3. That plaintiff, 
the second party, had no right to open a new 
mine on the tract, and that as defendants' 
shaft was not parcel of the mine on which 
plaintiff worked, and plaintiff was not ob- 
structed in completing his contract, only 
nominal damages could be recovered. (Og- 
den, J. dissenting on the last proposition.) 
Shaw V. Wallace, 1 Dutch. N. J. 453. 

4, DelirerT— Gnarantr of Contract 
to dig ore— Eridence. A. who was dig- 
ging iron ore for B. under a parol contract to 
dig as fast as B. wanted it and could sell it, 
remsed to proceed unless B. would give him 
a guaranty of payment. The contract was, 
thereupon, reduced to writing and signed by 
B. who procured C. to put on it his guaranty 
of same date, in these words : ** I agree 
to warrant the performance of the within 
contract on the part of B." The contract 
and guaranty were then handed to a third 
person to be delivered to A. In an action 
Drought by A. against C. on the guaranty, it 
was Held, 1. That the delivery of the writ- 
ings to A. consummated the contract, and 
no notice to C. of the acceptance of the guar- 
anty by A. was necessary to perfect a right 
of action in A. against C. ; 2. That demand 
of payment having been made of B. and se- 
curity given by him to C. against A. *s claim, 
notice to C. that such demand had been made 
and that B. had not performed, was not 
necessary; 3. That notice to C. of the 
amount aue from B. to A. under the contract 
was not necessary ; 4. That evidence show- 
ing that soon after A. began to labor under 
the guaranty, B. having made sale of 600 
tons of the ore, came to A. and informed 
him of the fact and directed him to dig 
that quantity, was admissible ; and the di- 
rections so given by B. were conclusive 
against C. Bushnellv. Churchy 15 Conn. 406. 

§• Property— Lien— Ore dug on gpe- 
clal contract. Under an agreement with 
the owner of the land, certain specified lots 
were set apart to a number of miners, and 
for digging ore therefrom they were to re- 
ceive a given compensation in land or in 
money. But the contract especially pro- 
vided that no right, title, or interest in or 
to any of the ores should rest in the miners, 
but that the same should remain the abso- 
lute property of the owners . Held, that the 
miners bad alien upon the ore and the right 
of possession till the compensation was paid 
or tendered, but no otner title thereto. 
They had no right to sell it; and any one 
purchasing with knowledge of the facts 
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could take no title. Qrariby if. ds S, Co, v. 
Turley, 61 Mo. 375. 

ft. Special Contract, Aimishingr or 
digg^ngp ore. The plaintiff, who was the 
lessee for years of an ore bed, having en- 
tered into an agreement under seal to sup- 
ply the defendant with specified iron ore, 
annaally at a certain price, with a stipula- 
tion that if the plaintiff should at any time 
refuse, or not be able, to dig or raise tne ore 
at a fair price, the defendant should be at 
liberty to employ others to dig or raise it 
for him ; and the plaintiff having neglected 
to furnish ore, the defendant entered and 
dog the ore: Held, that an action on the 
case sounding in tort could not be main- 
tained against the defendant. The plain- 
tiff's real remedy, if any, not considered. 
Arnold V. Richmond Iron Works, 5 Cush. 
£02. 

7. Iron Fnmace and Ore Contract— 
CoKtruction, whether sale or license. 

Articles of agreement between M. and H. 
were entered into, reading in substance as 
follows : " M. in consideration of one dol- 
lar, receipt acknowledged, doth grant unto 
H. his heirs and assigns, the exclusive right 
and privilege of searching for, di^ng, rais- 
ing, and carrying away from on the land 
(description) all the iron ore and limestone 
on said land, and also timber sufficient to 
be enabled to work to advantage, with 
sufficient room for deposit of ore, lime- 
stone, and dirt, and also the privUege of 
erecting as many necessary nouses and 
buildings as the said Hughes may require 
for the successful operation of an iron fur- 
nace: Hughes agreeing to pay twenty cents 
for each ton of clean ore ne takes from 
said land, in ^yments on each first day 
of January." H. entered and mined under 
this agreement, but erected no iron works. 
In ejectment by his aftsi^ns for a stone 
quarry of three acres on the land: Held^.ihsLi 
tuongn the operative words of the agree- 
ment would pass all title to the ore ; yet 
that the real consideration was the erection 
of iron works, which not having been erected 
the agreement, all its parts oeing consid- 
ered, should be taken as a sale without con- 
sideration, and, therefore, passing no present 
interest Clement v. Youngman, 40 Pa. St 
341. 

8. Ore contract with fomace. An 

sgreement by a corporation to purchase 
"all the iron ores the said company, (the 
defendant) their agenta or assigns, may 
want for the use of their furnace for the 
term of three years,"' binds them to pay for 
ores delivered to and accepted by them or 
tbeir general agent, although not actually 
nsed by them ; and the entries in their 
books are admissible to prove such accept- 



Chapman v. Briggs Iron Co., 6 Cray 
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9. Fnrnace ore contract^Partner— 
Indemnity* C. one partner, contracted to 
sell ore from the common property to H. for 
a particular furnace, to be paid for in iron 
from that furnace, E., the other party, de* 
clining to join. E. and P. afterward bought 
H.'s furnace; so that he could not furnish 
iron: Held, that the contract with H. did 
not run with the land, and E. after the pur- 
chase was not responsible to C. on it. 
Orubb'8 Appeal, 66 Pa. St 117. 

E. gave mdemnitv toH. against damages 
to C. for failing to fulfill his contract : Held, 
that this created no liability on E. to C. on 
account of H. *s contract. Id. 

The indemnity created no privity between 
E. and C. Id. 

10. Mistake— ^^Ogden Mine "-In- 
junction— Deliyery of ore. Where a party 
agreed to deliver ore *' at the Ogden mine, 
and the party to whom it was to be deliv- 
ered sued for non-performance of the con- 
tract, the defendant in the suit at law pra^^ed 
an injunction to restrain such suit, alleging 
mistaKe in the description of the place oi 
delivery, and showed that he haa always 
considered and had cause to believe a cer- 
tain tract upon a vein opened for more than 
a mile to be the ** Ogden mine,*' though 
such name in fact applied to another tract 
worked on the same deposit, and that 
the tract intended by him was under- 
stood as the ** Ogden mine " by the parties 
at the signing of the contract: Held, that 
it was a case for equitable relief, and the 
action at law was allowed to proceed, the 
plaintiffs therein being, however, restrained 
from ** setting up at the trial any other 
meaning of the contract" than the one 
found to be its rightful interpretation by 
the proceedings upon the bill for injunction. 
FirmUone v. Be Camp, 17 N. J. Ch. 309, 317. 

11. Ore buyer liolding proceeds for 
special nse— Garnishment. The old firm 
ot B., G. & Co. advanced money to 
Y., a miner, with a distinct understand- 
ing that the next mineral which he 
should deliver to them should be ap- 
plied in payment of such advance. The 
old firm was afterward dissolved and a new 
one formed of the same name ; and B., who 
was a member of both firms, and was author- 
ized to settle the business of the old one, 
bought mineral for the new firm from Y. 
and took possession of the same with the 
arrangement that the money due for the same 
was to be applied on the claim of the old 
firm against Y. : Held, that on these facta 
the new firm were not liable as garnishees 
in a suit against Y. CahUl v. MenneU, 26 
Wis. 677. 
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12. Instroke-Constrnetioii. The rule that 
the iinderetanding of parties to a coDtract 
may be reached hy their own acts under it, 
applied to a mining contract under which 
mining had been carried on and royalty 
paid for seven years without using the 
premises to operate into neighboring ground, 
to show that it was the intention of the par- 
ties to limit the use of the workings to the 
ground described in the contract. Leavers 
V. Cleary, 76 UL 349. 

1 8. Sale of Coal to be found— No Con- 
dition Precedent. Declaration in cove- 
nant stated that plaintiff, by indenture, 
granted to defendant all the coal and mines 
of coal under certain land ; that defendant 
covenanted to pay the plaintiff as the price 
of the coal so granted £40 for evei-v 
statute acre of the said coal which 
should be found under the said lands; and 
until the said price should be fully paid to 
pay plaintiff £40, part of the said price in 
eiwh year, by two equal half-yearly install- 
ments, whether the whole of an acre of coal 
should be gotten in every such year or not. 
Averment, that, at the time of making of the 
indenture there were under the said lands 
divers; to wit : fourteen acres of coal ; and 
that divers, to wit : thirteen acres of the 
said coal still remained under the said lands, 
and that £40 for two of the half-yearly in- 
stallments of the said price for the coal 
aforesaid became due and still was in arrear 
and unpaid to the plaintiff': Held^ that the 
finding of coal was not a condition pre- 
cedent to the plaintiflTs recovenng the an- 
nual sum of £40. Joweit v. SpenceTf 1 Ex. 
647; 17 L. J., Ex. 367, reversing S. C. 15, 
M. & W. 662. 

14. Fnrehaser of Mine Proceeds can- 
not question title. The purchaser of 
stone who has received it cannot question 
the ownership of a partv in possession of the 
quarry. Dictum: In such case the true owner 
of the land could not maintain trespass or as- 
sumpsit for the value of tiie stone against 
the purchaser. Bhoades v. Patrick, 27 Pa. 
St. 325. 

15. Subsequent Failure of Mine. If 

representations made in written proposals 
of sale of stock are true, the suosequent 
failure of the mine does not impair the right 
of the vendors to enforce tne contract. 
Crump V. I/, S, M. Co,, 7 Gratt. (Virg.) 
362. 

16. Drainage Contract — Furnishing 
Coal — Engine worked into another 
seam — Apportionment. Two mines be- 
ing upon ttie same seam, or at least so con- 
tiguous that the engine at A.'s mine drained 
both mines, so that B. received equal bene- 
fit, and at the same time B.'s mine was 
drowned out when A. ceased, B. agreed to 



furnish the engine with coal in considera- 
tion of the benefit of the drainage. The 
contract, aa expressed in a letter, re- 
ferred to the veins with the words, "aa 
they now stand." After some time, A. 
sunk into and worked a seam of coal lying 
below the old mines, and necessarily drained 
them both: Held, that the contract to 
furnish coals to the engine was at an end, 
and that the increased amount of fuel 
needed to drain a deeper seam could not be 
apportioned or deducted from the total 
amount required to work the engine. Prion- 
gU v. Taylor, 2 Taunt. 160. 

17. Conditional-DeTeloping Salt-well. 

An instrument as follows: ** April 29, 1841, 
Jacob Waltz, jr., do promise to pay unto 
William Morrow the sum of $200 if said 
Jacob Waltz can get the salt-well to do a 
good business: that salt- well that Waltz 
and Morrow bought of Henry Taggart, in 
Jefferson county, Ohio, on Island ureek." 
(Si^ed) •* Jacob Waltz, jr,." implies no 
obligation upon Waltz to endeavor to get 
the salt-well to do a good business; and 
without such event no liability attaches. 
Morrow v. WaUz, 18 Pa. St. 118. 

18. Salt-works— Time. There can be 
no breach of contract to manufacture a cer- 
tain amount of salt (60,000) bushels within 
a certain year until the end of the year. 
Accordingly, when a lessee of salt-works, 
bound under such a covenant, assigned to 
third parties, who within the year took a 
new lease, this operated to render such a 
breach of covenant impossible, and their 
covenant to observe the conditions of the 
old lease became nugatory. Preston v. 
McCall, 7 Gratt. (Va) 121. 

19. Oil Engine in exchange for interest 
in Lease. Defendant owning an oil lease, 
contracted with plaintiff for an engine, 
tubing, etc, for which he was to receive an 
interest in the lease. The plaintiff fur- 
nished the engine, and afterward had it re- 
paired, but the defendant refusing to trans- 
fer the interest in the lease as agreed, 
plaintiff declined to furnish any more ma- 
terials under his contract. The engine was 
afterward sold to satisfy the lien of the me- 
chanics, who had repaired it at plaintiff's 
request: Held, that upon refusal of defend- 
ant to pay the agreed consideration, plaint- 
iff haa the right to rescind, and that the 
sala did not affect his right of recovery for 
the engine and other materials furnished. 
Newelt V. HawoHh, S^ Pa. St 363. 

20. Owner, Contractor and Workman, 
Implied Acceptance. An owner, who was 
having a shaft sunk by contract, and who 
kept the time books and paid off the con- 
tractor's men, paid the plaintiff, one of 
those workmen, about half his claim, and 
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al the same time wrote him out an order 
OQ himself for the balance, which order he 
gave to the plaintiff to have signed by the 
contractor. The order was not signed for 
six weeks. The owner had meanwhile paid 
off the contractor: Hdd, that he was liable 
OQ the order, and should have retained suf- 
ficient to pay it on his settlement with the 
contractor. Lumaghi v. Neuber, 67 IlL 250. 

21. Qnarrjing, Bate of Payment.— 

Where plaintiff agreed to qnarry stone at a 
fixed pnce or rate and the contract was not 
folly completed, the rate agreed on must 
Btill govern as to amount of stone which 
was quarried. McClelland v. Snider, 18 111. 
58; Brigham v. HawUy, 17 Id. 38. 

22. Custom of Milling— Aiding Con- 
stnietion. Where the terms of an agree- 
ment resoecting joint ownership of ore beds 
were douDtful, the usage of the parties in 
taking ore for their respective furnaces, 
would be an important element in their 
construction. Coleman v. Orubb, 23 Pa. St. 
393. 

28. Ereetlng Mill oyer Mine—Forfeit- 
■re, A written agreement by which, upon 
certain "terms and conditions," the parties 
of the second part were permitted to erect 
a steam quartz mill upon the surface of the 
mine owned by parties of the first part, 
and by which it was made the duty of the 
parties of the second part to finish the mill 
within a certain time, and afterward, among 
other things, to keep the said mine free 
from water, hoist ore, etc, by means of the 
steam power of the mill — ^^ves the parties 
of the second part an "estate upon condi- 
tion " in their improvements: Heldf further, 
that upon refusal to pump the mine, a for- 
feiture was created by breach of condition. 
And that such forfeiture might be enforced 
after demand for possession without actual 
entry. Hamilton v. Kneeland, 1 Nev. 49. 

24. Quartz Mill Snbseription. Where 
certain persons subecnbed money toward 
building a quartz mill, in which all the 
snhscribers were to be interested; and the 
sabscription paper, without naming any 
pajree, provided that the money was to be 
paid in such manner and at such a time as 
the maiority of the subscribers might order: 
BeH, tiiat the subscription was for the mu- 
tual benefit of all the subscribers. Wheeler 
v. Fhral M, dt i/. Co,, 9 Nev. 254. 

26. Prospeeting Contract— Adequate 
C^isideration. Considering the uncertain 
nature of undeveloped mineral land a con- 
tract to prove it at the prospector's risk of 
a certain sum, to be rewarded with a right 
of purchase at a sum much less than it is 
men to be worth by the adventurer's expendi- 
tin^ is a just and reasonable contract. 
^^orth Georgia M. Co, v. Latimer, 51 Ga. 67. 



26. Note Payable if mine eontinnes 
good* A note or contract read as follows: 
"Twelve months from date, with interest 
from date, 1 promise to pay William 
Richards $6662 in the event the Rhodes 
mine continues to prove, at the expiration of 
said time, a good gold mine: Heul, that by 
force of the word "continues," the parties 
who dealt with it as an open existing mine, 
admitted that it was at that time a good 
mine, and the question for the jury was to 
determine whether, at maturity, the mine 
was as good as it was at the making of the 
note; Second. That it was error to leave it 
as a general proposition to the jury whether 
it was a ^oou gold mine at matunty of the 
note, without reference to the state of the 
mine at the making of the note, or the 
force of the word "continues;" Third. 
That the condition of the note referring to 
the state of the mine was a condition prec- 
edent. Rictuxrds v. Schlegelmich, 65 N. C. 
150. 

27. Conditional Note— Time — Con- 
gtmetlon. An instrument was as follows: 
"Four months after date, for value re- 
ceived, we, jointly and severally, promise 
to pay J. E. Barber or order $600. Signa^ 
tures. In consideration of the above sum 
being without interest, we promise and 
agree that, should Wm. S. Rockwell, one 
of the sifiners hereto, effect a sale at the 
East or elsewhere of certain mining prop- 
erty on the Bobtail lode, and receive his 
pay therefore, then we will pay an addi- 
tional 1600. Signatures." Held, that the 
above constituted two several contracts, 
the first of which might have been sued 
upon at maturity without reference to the 
second: Held, that to recover on the second, 
plaintiff must prove a sale of the premises 
intended in the agreement, such sale being 
a condition precedent, but that such sale 
was not limited to the period in which the 
note matured. Cheney v. Barber, 1 Colo- 
rado, 256. 

28. Special lot of metal. Ege received 
from Kauffman an assigned order for pig 
metal to be delivered on demand at the 
mill; at the same time he gave his indi- 
vidual promise in writing to deliver the 
same metal to Kauffman. Kauffman de- 
manded the metal at the mill, and com- 
pliance was refused until he produced the 
original order: Held, that this refusal of 
the mill did not release plaintiff from his 
individual agreement to produce the same 
metal at the aame mill Ege y. Kat^ffman, 
1 Watts & S. 120. 

29. Constmetion— -Qnantity or special 
lot* Where the evidence, besides proof 
of consideration, consisted of a writing in 
these words, "we have this day sold to 
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Winalow, Lanier & Co. 400 tons of pig 
metal now at our landing, or that wiD 
Boon be delivered there, and we hereby 
direct Mr. McClure (our clerk) to give them 
possession thereof:" Held, that this was 
not of itself sufficient evidence of a perfect 
sale of a specified lot of metal, mnalow, 
L. & Co, V. Leonard, 24 Pa. St. 14. 

80. Sale— Qnarry and Mill— Present 
capacity* A sale of a quany contempor- 
aneous with an agreement between the 
parties to keep a mill or marble-works sup- 
plied witji marble therefrom is made with 
reference to the present capacity of the 
mill, so that the mill cannot call for an in- 
creased supply on account of its enlarge- 
ment. Rutland M. Co. v. Bipley, 10 Wall. 
339. 

Nor does such contract prevent the work- 
ing of the quarry cui libitum for the benefit 
of the owners. Id. 

Nor does such contract leave in the 
grantor a corporeal interest in the marble 
m bUu. Id. 

81. Snbiect- matter of Sale— Mines or 
Mines and Plant— Comparison of values.- 

Evidence of the valuation of collieries and 
of their condition, and of the outlay neces- 
sary to put the mines in repair, and make 
the purchase available, or the relative value 
of tne mines and the movable property: 
fffld, irrelevant upon the question whether 
the movable property passed as part of the 
consideration for money paid to the tenant 
for a surrender, or whether the mines alone 
were the subject-matter of the contract. 
Carey v. Bright, 68 Pa. St. 70. 

82. Lease— Coal-dost contract-— Con- 
struction. By an instrument under seal it 
was agreed that the defendants should 
grant a lease of certain premises to the 
plaintiff for twelve years, at a nominal rent, 
tor the manufacture of fuel out of coal-dust; 
that all the coals to be used during the term 
should be nurchased of the defendants, pro- 
vided the defendants could and should sup- 
ply him with the quantitv that should from 
time to time be required by him, or to such 
extent as the defendants could supply, and 
that the defendants should charge for the 
same a given price, and no more; and, fur- 
ther, that the defendants should not be com- 
pelled to supply more than five hundred 
tons per week; and that, in case the de- 
fendants should, from some substantial 
cause, be unable to supply small coal to the 
extent a^ed upon, they should give the 
plaintiff SIX months' notice of such inability, 
and in such case the plaintiff should be at 
liberty to obtain his supply of coal, or the 
excess beyond the quantity the defendants 
could supply from any other source: Held, 
that this instrument was properly declared 



upon as a covenant on the part of the 
defendants to supply the nlaintiff with coal 
to the extent of uve hunored tons weekly, 
unless unable from substantial cause. Wood 
V. Copper Miners, 7 C. B. 906. 

38. Shortage on Coal, a def nse to 
draft* for its purchase money. It was 

agreed that in the course of the execution 
of a contract to deliver coal, drafts were to 
be drawn weekly on account; in a suit on 
one of such drafts the drawer may show 
subsequent non-performance of the con- 
tract, by failure to deliver the quantity 
agreed upon and deficiency in quality or 
condition as an equitable defense. Eetel v. 
Murphy, 16 Pa. St. 128. 

84. Coal Sales— Notes running with 
the account Where a mining operator 
sold his coal to a dealer who, under his con- 
tract immediately indorsed all notes re- 
ceived for sales to his customers, over to the 
operator as security: Held, that each note 
so indorsed was taken as security for the 
whole amount, including what coal had 
been or might be shipped ; and that while 
any indebtedness existed from the dealer 
to the operator, payment of his note by the 
maker to the payee (the coal dealer) did 
not discharge tue maker's liability thereon. 
Hecksher <fe Co, v. Shoemaker, 47 Pa. St. 249. 

85. Timber to Coal Mine— Payment 
pro*rated on Mine — Production. Bv 

contract Schultz agreed to furnish the Wou 
Creek Coal Company all the timber they 
should require at their mines during 1867; 
they to pay him eighteen cents on each ton 
of coal mined; ana if the amount of coal 
mined fell short of 76000 tons, they were 
to pay the difference between the actual 
tonnage and the specified number of 75000 
tons: Held, that the price agreed on by the 
parties for the fulfillment of the contract 
was eighteen cents per ton on 75000 tons; 
and that the eighteen cents paid on the 
tonnage not really mined ¥ras liquidated 
damages, and not a penalty. Wolf Creek Co, 
V. SchuUz, 71 Pa. St. 180. 

86. Colliery and Carrier— Coal season, 
Strikes, Evidence. Where a coal company 
contracted to deliver during a season to an- 
other party, a certain quantity of coal at a 
designated place, in monthly proportions, it 
is not necessary for such party in a suit 
against the company for non-delivery of the 
coal to prove that he called for the coal in 
such proportions; the company must show 
that tney delivered or offered to deliver the 
coal according to their contract. Bowland ^ 
Co, V. Lehigh C. <t M. Co., 28 Pa. St. 215. 

Although the contract contained a stinn- 
lation that the company was not to be liaole 
for the non-delivery of coal arising from the 
happening of certam contingencies, such as 
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miners' strikes and mining accidents, yet 
the temporary existence of such contingen- 
cies would not release them, either in whole 
or in part, provided the company were able 
to penorm after the contingency had ceased 
to exist. Id, 

The rights of plaintiffs under the contract 
could not be affected by the customs or 
usages of other persons who purchase coal 
from the company, nor by the quantity de- 
livered on other contracts during the same 
season, and evidence therefore, of these 
facts was irrelevant and inadmissible. Id. 

87. Coal Screener— Estoppel, Where 
a party purchased the right to use an al- 
k^d patented ** machine for breaking and 
screenmg coal," and covenanted '* to receive 
it as good and available to all intents and 
purposes; and that the transfer shall not be 
liable to any objection for any supposed 
defect in or objection to the said letters 
patent, if such supposed defect or objection 
should at any time arise," the vendee in an 
action for the price was estopped by his 
covenant from alleging the invalidity of the 
patent. Heilner v. BaUin, 27 Pa. St. 517. 

88. Coal Combination — Restraint of 
Trade. A combination of coal companies,, 
by agreement to sell their coal under an 
organized system by which no one company 
could reduce the price independent oi the 
other is in restraint of trade and void; and 
when under the regulations of the associa- 
tion of such companies a draft had been 
drawn by one company upon another and 
accepted, for the purpose of equalizing 
profits under their arrangement, a recovery 
thereon was properly disallowed. Moms 
Bun. Coal Co, v. Barclay Coal Co., 68 Pa. 
St 173. 

89. Sale of Coal— Time --Condition- 
Immediate Delirery. A sale of coal, as 
soon as it is delivered from the mines, upon 
astipulation that it is not to bind if the 
coal company do not deliver it according 
to a certain proposal, which is to sell five 
hundred tons or more for immediate deliv- 
ery, for a fixed price, and at a certain place, 
is conditional and mutual. Neldon v. Smithy 
36 N. J. L. 148. 

If the coal is received from the mines 
after the time named in the contract, the 
seller is not bound to deliver it, nor is the 
buyer bound to receive it. The buyer has 
not an option to take it for the price named 
in the contract. Id. 

The term immediate delivery explained 
to mean, among coal shippers and dealers, 
a delivery within the present, or in some 
cases the succeeding month, and thus in- 
teroreted in this contract. Id. 

Where the coal was accepted by the seller 
by a parol agreement with the company 
tfter tne breach, and in settlement of dam- 



ages claimed for the breach: Held, to be by 
way of accord and satisfaction, and not a 
delivery under the former contract. Id. 

40. Tunnel — Parties — Prospecting. 
The owner of certain lodes engaged A. to 
run a tunnel to cut them, in consideration 
of an interest in the lodes to be transferred; 
A. sub-contracted with B. to run the tun- 
nel, and in the meantime conveyed all his 
right to the lodes, or expected interest 
therein, to a corporation : Held, that 
neither the original owner of the lodes nor 
the company were necessary parties in the 
action of B. against A. for work done in 
running the tunneL Barber v. Cazalis, 30 
Cal. 92. 

41. Measurement: ^^Moreor Less"— 
Pleadins^. A contract to run a tunnel (or 
drift) .180 feet, ** more or less," is completed 
when 180 feet have been run. Gerrens v. 
Huhn <t' H, S, M. Co., 10 Nev. 137. 

Where on such a contract plaintiffs sued 
f or 384A feet, but did not aver that the iid- 
ditional feet were run at the instance of 
defendant, nor that the defendant had 
promised to pay for the same : HtUl, that 
the complaint did not state a cause of ac- 
tion. Id. 

42. Tnnnel Contract— Proyisions. A 
company owning a quartz-ledge having con- 
tracted for the running of a tunnel to cut 
the same, promised the plaintiff to pay for 
provisions to be furnished the tunnel con- 
tractor, in case the contractor failed to 
reach the ledge, is bound upon such promise 
to pay, the tunnel being abandonea with- 
out reaching the lode. Van Dusen v. Utar 
Q. M. Co., 36 Cal. 571. 

48. Time. Where an executory contract 
for sale of mines was accompanied by a 
covenant on the part of the purchaser to 
open them, and an extension of the time 
was alleged to be proved by certain letters 
produced: Held, that the court must de- 
termine as matter of law the effect of such 
letters, and whether they referred to an 
extension of all the terms of the contract, 
or related specially to an extension of time 
to open the mines only; Second. That an 
extension of time in general terms would 
relate to all the terms of the contract. 
LuchhaH V. Ogden, 30 Cal. 647. 

44. Time — Consideration depending 
on the Adventure. Bennin^r assigned 
the lease of a quarry to Hankee, who, at 
the same time, gave his note to pay "one 
year after date to Benninger $500, on con- 
dition that the ** quarry for the lease 
whereof this is part payment should be or 
become" worth $10,000: Held, that the 
sum was payable only if the quarry became 
worth $10,000 within the year; and that 
time was of the essence of the contract. 
Benninger v. Hankee, 61 Pa. St. 343. 
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45. Time — Constraction — Directorg 
seourlnar payments. By a deed which re- 
cited that defendants, the directore of a 
mine company, had purchased a mine for 
£4500 to be paid within a twelve-month out 
of the moneys to be raised by the com- 
pany, with a proviso that the directors shall 
be lulowed six months further time in case 
the bankers of the company should not 
within the twelve montns have received 
sufficient deposits from the subscribers to 
enable the directors to pay thereout; the 
directors covenanted that out of the pay- 
ments so to be made by the subscribers, 
they would pay the purchase-money at the 
time specified, subject to the aforesaid pro- 
viso: ifeW, that the directors were person- 
ally responsible at the expiration of the 
eighteen months. Hancock v. Hodgson, 4 
Bmg. 269. 

46. Carrier — Exoliaiige of Stone be- 
tween quarries. Plaintiff was engaged in 
transporting stone, and for his own conveni- 
ence procured the owners of two separate 

J[uarnes of stone of the same quality, to al- 
ow orders on quarry A. to be filled from 
quarry B. and vice verm, an equal quantity 
to be delivered from each. The owner of 
quan-y A. demanded payment for the stone 
so delivered from his quarry and the carrier 
advanced it, whereupon the debt was as- 
si^ed to him: Held, that it was a contract 
of exchange to be executed by the carrier, 
and not a sale, '*for the carrying out of 
which " defendant was not shown to be re- 
sponsible. Wheeler v. Johnson, 21 Minn. 

47. Stone Quarry Contract— Secretin? 
Tools— Recoupment. Plaintiff contracted 
to quarry stone for defendants, defendants 
to furnish tools but plaintiff to keep them 
in order; the price per yard was agreed 
upon, but no quantity of stone was stipu- 
lated for. After plaintiff had opened the 
auarry and taken out considerable stone 
aefendants dismissed him and took posses- 
sion of the (quarry, alleging that plaintiff 
was not getting out the stone fast enough 
for their purposes. In trial upon a quantum 
meruit it appeared that plaintiff when he 
quit work took away the defendants' tools, 
which were not found until after ten or 
twelve days. Defendants offered to recoup 
damages for expense in searching for the 
tools and wages paid to men who were com- 
pelled to remain idle for want of such tools: 
Jfeld, that although the damages arose from 
a tort of the plaintiff, yet as it also arose 
out of the subject-matter of the contract, 
defendants should have been allowed to re- 
coup such damages. Brigham et al, v. Haw- 
Uy, 17 IlL 38. 

48. Hiring- Construction- Mutuality.- 

A workman entered into an agreement with 



a coal company to serve them as a collier, 
in consideration of wages to be paid to him 
fortnightly; and the company in considera- 
tion of such service, agreed that he should 
not be discharged without twenty-eight 
days notice in writing, unless in the case of 
misconduct: Held, that this contract nec- 
essarily implied an obligation on the part 
of the master to find work for the servant, 
and to pay him wages every fortnight; and, 
consequently, was not bad for want of mu- 
tuality. WkiUle V. Frankland, 2 B. &S. 49. 

49. Assumption of Miners' Wages and 
Supply DeDts by vendees of iron works.— 

A debtor leased to others for a term of 
years certain furnaces and ore-banks, and 
also sold to the lessees the personal property 
around the works, the vendees at tne time 
assuming to pay the claims of the work- 
men, and provision men against his lessor, 
for which they were to be allowed on the 
rent, which was reserved in pig metal, and 
on the purchase money of the goods. The 
vendees or lessees publicly assumed to pay 
the said claims, but before they paid the 
same, the plaintiffs, judgment creditors of 
the lessor, served garnishee process upon 
the lessees: Held, that the lessees were 
bound by their assumption of the old debts 
to workmen, etc., ana as their assumption 
was prior to the service of the attachment, 
such debts must be paid, and the money to 
pay the same could not be attached to the 
prejudice of such parties whose debts had 
been so assumed: Held, that after tbeir 
public assumption of all the debts incurred 
at the mine and furnace, each creditor of 
the lessor might severally maintain suit 
against the lessees. Vincent v. Wat«m, 18 
Pa. St. 97. 

50. From Month to Month. A con- 
tract of labor "from month to month," al- 
though continued more than a year, does 
not ^come a contract to work by the year. 
Capronv. Strout, 11 Nev. 304. 

51. Oil Contract made t)efore commer- 
cial Talue existed. An instrument pur- 
porting to be a ^rant or a license to take 
oil, drawn by an ignorant scrivener, and at 
a time when the nature or value of the min- 
eral was not kno>\ii, ought to be construed 
with reference to its subject-matter, and 
the knowledge of such subject-matter, at 
the time and as to its inartificial use of 
technical language, the whole scope of the 
paper is to be considered. Per Grier, J. 
Frenehy, Brewer, 3 Wall Jr., 346. 

52. Promise to sell a mining set and 
promise to buy— Mutual Covenants — 
Failure of Title. To a declaration on an 
agreement setting out that "the plaintiff 
had agreed to sell, and that the defendant 
had agreed to purchase of the plaintiff one- 
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fonrth share in a mining sett for £250; and 
that the plaintiff and the defendant agreed 
forthwith to form a company, to be regis- 
tered with limited liability, for working the 
mining sett; and that, so soon as the com- 
pany should be registered with limited lia- 
Dility for working the mining sett, the de- 
fendants would pay to the plaintiff the sum 
of £250, as thereinbefore stated; assigning 
as a breach non-payment of the £250; the 
defendants pleaded: first, that the plaintiff 
had not at the time of making the agree- 
ment, nor hath he now any title to the said 
one-fourth part or share in the said mining 
Bet, nor any right or title to convey the 
same; Secondly. That the plaintiff never 
has been at any time ready and willing to 
convey said one-fourth share to the defend- 
ant, according to the agreement: HeJdt that 
the covenants were dependent and the pleas 
good Maraden v. Moort, 4 H. & N. 600. 

58. Assnmiiig Debt as consideration— 
Pttictice. Where a party purcliased mining 
claims, agreeing, as part of the considera- 
tion, to pay the debt of his vendor to a third 
party: Held, that suit was rightfully brought 
against such purchaser by the third party 
in his own name. Wiggins v. McDonald^ 18 
CaH26. 

54. To form Company and assign Prop- 
«rty— Practice. A firm agreed to transfer 
all their effects, at an appraised valuation, 
to compose the capital stock of a manufac- 
toring company when it should be formed, 
and to 8ub6cril)e for its stock to the amount 
of the appraisement, the company agreeing 
to issue the stock therefor. On failure by 
the company to issue the stock the vendors 
could not sue for the sum at which the 
effects were appraised, but mi^ht recover 
Buch damages as they had sustained. Weiss 
V. Maueh Chunk I. Co,, 58 Pa. St. 295. 

55. Liability of Organizers of Pro- 
jected Company. A., B. and C, directors 
*<rf a projected mining company, contracted 

in their own name with D. for the purchase 
of a mine, and after the purchase, as agents 
of the company but in their own names, 
entered into a further contract with D. : Held, 
that there being nothing to the contrary on 
the papeni, A., B. and C. were personally 
Uable. AUwood v. SmoUl, 1 Man. & Ry. 246. 

&6. Tliird Party assuming Purchase 
Itaey— Dismissing suits, as considera- 

Uf n. Where a party had sold a coal mine 
and placed the vendee in possession, but 
mider articles of agreement to pay the con- 
•idcTation in instalments; and the vendee 
heing in default, the vendor brought eject- 
nwnt for the land and estrepement to stay 
the fnrther digging of coal, whereupon 
McKelvy, a third party, promised to pay 
the debt in consideration of the vendor dis- 



missing his suits, and both suits were discon- 
tinued accordingly: Held, that the contract 
was made for good consideration, and that 
McKelvy was liable. McKelvy v. Wilson^ 9 
Pa. St. 183. Held, further, that after such 
promise to pay the leasing of the mine by 

Slaintiff to a stranger did not release Mc- 
Lelvy. Id. 

57. Compromise— Assuming Debts.— 

Where, in an action of ejectment between 
two mining companies, it was agreed that 
one company should take judgment for the 
mine in controversy, and in consideration 
thereof assume the debts of the surrender- 
ing company: Held, that such contract gave 
aright of action against the company taking 
the land to each of the creditors of the sur- 
rendering company. Morgan v. Overman S. 
M. Co., 37 Cal. 634. 

58. A^ent— Gold Contract. Although 
a salary is payable in specie, and in Cali- 
fornia, where judgment upon such contract 
is by statute to be rendered for the amount 
due payable in the kind of money specified 
in the contract, yet in an action brought 
upon it in Massachusetts, judgment can 
only be rendered for the amount due, ex- 

Sressed in dollars. Tufls v. Plymouth G. 
f. Co., 14 Allen, 407. 

59. Agency and Salary pending sale 
or company organization — Reasonable 
Time. If the owners of mineral lands 
enter into a written agreement with an- 
other person, reciting their j)urpose eitlier 
to sell the lands or form a joint stock com- 
pany for working the mines thereon, and 

Sromising, in consideration of services ren- 
ered, and to be rendered by him, to pay 
to him a certain sum " out of the proceeds 
of the sale of said lands, if the same shall 
be sold, or if the lands shall not be sold, 
and a company shall be formed for working 
the mines thereon," then to convey to him 
stock to that amount, "it being under- 
stood and agreed by and between the par- 
ties hereto that the foregoing amount, 
whether of cash or stock, is to be a charge 
on the joint estate " of the owners; and he, 
in consideration of the foregoing agree- 
ments, promises to remain in their service 
as long as they may require, not exceeding 
one year, for a salary of $100 per month, 
and a house and lot free of rent; the 
owners of the land are not bound to sell the 
same, or form a ioint stock company, until, 
by the exercise of reasonable diligence, they 
are able to do so advantageously, having 
reference to the interest of all the parties, 
and until such sale or the formation of such 
a company, or the existence of some negli- 
gence on their part, he has no claim against 
them, except for stipulated salary. Pinch 
V. Anthony, 10 Allen, 470. 
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60. Sopeiintendent — Salary — Time- 
Montana Praetice* A party who is em- 
ployed under a written contract as a super- 
intendent of mines for five years, at a salary 
of $4000 per year, but in which no time for 
its paynient is fixed, must perform services 
for tlie period of five years, before he can 
bring an action for any part of his salary. 
Ifsaacs\. Mc Andrew f 1 Mont. 437. 

If a contract does not fix the time of a 
payment of a salary to a servant, who is to 
work for five years, at a certain salary per 
year, the law will establish such time at the 
end of five years. Id, 

61. Asftnmpsit by Agent against non- 
snbsoribingr advent nrer — Married Wo- 
man. Assumpsit upon the common counts 
for services rendered in traveling and exam- 
ining silver mines in Colorado. Plaintiff 
had been employed at $50 per week and 
expenses, according to proceedings attended 
by parties who had signed written articles 
of association. Merrill, the appealing de- 
fendant, concurred in the hiring, but had 
not signed the articles of association. 
Among those whose names had been signed 
was that of a ceviaXvi feme covert by her hus- 
band, of whose authority to sign her name 
there was no proof: Held^ that the name of 
such married woman was properly omitted 
as defendant, and that there was nothing to 
prevent persons who had not signed articles 
of association from being held upon a joint 
undertaking made by such persons along 
ydxh those who had signed such articles o! 
an unincorporated association. Boyd v. 
MerriU, 62 111. 151. 

62. Gold Dast— T9ote payable ont of 
Claim^Donble Contract. By an instrument 
in the form of a promissory note, defendant 
a^eed to pay a certain number of ounces 
of gold dust, or its value, with interest at 
five per cent, a month. Afterwards, the 
parties entered into a written agreement 
extending the time, reducing the interest, 
and placing mining claims in the hands of 
defendant, to get the gold dust: Heldy that 
defendant was not released from his liability 
on the instrument, and that it was not a de- 
fense when so plead; whether it might be 
an equitable detense, or damages under it 
"set up as an offset," not considered. 
Crieghton v. VanderUp, 1 Mont 400. 

63. Liability of Snbseqoent Purchaser 
on Coal Freight Contract. Certain indi- 
viduals constructed a railroad twelve miles 
long, extending from a coal mine belong- 
ing to a coal company, to a station on the 
Illinois Central Railroad, and on the thir- 
tieth of April, 1869, they sold the same 
to a railroad company, and turned it over 
to them, and on the same day the company 
purchasing turned it over to another rail- 



road company. The last-named company 
operated the road in pursuance of the con- 
tract of sale between the first owners and 
the purchasers from them, for three years, 
complying with the terms of said contract 
as to rates of freight to be chai^d to the 
coal company for transportation of its coaL 
The individuals building and selling the 
road, and the coal company, were the same: 
Held, that the railroad company last pur- 
chasing, by takinir the road and reco^izing 
the rates of freight established by the con- 
tract of sale, adopted the contract and were 
bound by its terms, and that the coal com- 
pany could maintain an action against them 
tor a breach of it. Chicago ik A. R. Co, v. 
ClOcago <fc W, C. Co., 79 fll. 121. 

64. Payments of Freight on sole out- 
let road from colliery, not Tolnntary.— 

In such case where the coal company Bad 
no other outlet for its coal, and the railroad 
company exacted more freight than by the 
terms of the contract they were entitled to, 
the coal company should be considered as 
under a kind of moral duress, and the pay- 
ment by them of the freight demand^ 
under such circumstances cannot be con- 
sidered voluntary, and they would have the 
right to sue upon the contract, and recover 
back the excess of freight paid over the 
contract rate. Id. 

65. Pledge^of Stock. The pledgee, as 
against a stranger to the pledgor and wrong- 
doer, who has converted the pledge, may 
recover its full value; for he is answerable 
over to the pledgor for any surplus in hia 
hands; and if he recovers in such action, 
and the wrong-doer satisfies the judgment, 
he thereby acquires a title to the pledge. 
Thompaon v. Toland, 48 CaL 100. 

66. Rules of Board of Brokers. The 

court will not notice a rule of the board of 
brokers, not a usage of trade, or allow it to 
control a contract when no charge of per- 
formance or want of performance appears* 
upon the pleadings. QoUUfir^ v. Sawyer, 
46 CaL 209. 

67. Construction of Subscription — 
Lease without rent — Bonus. The sab- 
scription book of oil adventurer's read: 
** We the undersigned promise to enter the 
number of shares set against our respective 
names, and to pay to*' defendants **$100for 
each and every share so subscribed;" d^end- 
anta ^* hereby obligate themselves to lease 
to each and every shareholder for the period 
of thirty years " certain premises. Defend- 
ants upon this subscription tendered a lease 
reserving a royalty of the oil, and also the 
surface for agricultural purposes: Heid, 
That the lease so tendered was no perform- 
ance of the obligation of the subscription 
book; 2. That the consideration of 1100 
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was to be regarded as an advancement of 
the entire rent for the term; 3. That the 
failure to tender such a lease as the con- 
tract called for within a reasonable time, 
made defendants liable to an action for 
money had and received. Beddinyton v. 
Henr^, 48 N. H. 273. 

Where the subscribers to an oil company 
signed a subscription book calling tor a 
lease of the oil lands, and at the time a 
printed blank form of lease was on the table 
for inspection, but not presented as the 
form of lease intended in the subscription 
book, nor otherwise acted on: Held, that 
the subscribers were not bound to accept 
such lease, and the subscription book was 
not to be explained by the form of such 
lease. Reddington v* Henry, 48 N. H. 273. 

68. MininsT Pomp— Damagre»— Recoup - 
ment. Where a manufacturer undertakes 
to deliver a pump designed to exhaust water 
from a mine, there is an implied warranty 
that in form and structure it shall be suit- 
able for the purpose intended by the pur- 
chaser, and tne law implies a warranty to 
that extent. In the case last mentioned, in 
case the article is defective or unfit for the 
use intended, the purchaser may bring his 
action for the recovery of damages, in case 
the article is defective, for a breach of the 
implied warranty; or if sued for the price 
of the article, he may set off his damages in 
such suit in diminution of the sum stip- 
ulated to be paid, and thus recoup from the 
plaintiff. QeUy v. BourUree, 2 Chand. Wis. 

«9, Way LeaTe— Operator irorking 
other eoal — Intention. The owners of 
coal lands entered into a contract with a 
coal company, by which they sold all the 
coal, coal-oil and other minerals contained 
in the lands, to the company, and were to 
convey to the company ten acres of the land 
for afaioat half its value, and in which the 
company agreed to sink a shaft to the depth 
of ^ feet, for the purpose of mining the 
coal, the owners agreeing that if a good 
vein of coal was not found within that 
depth, of sufficient thickness and of such 
quality as to justify mining the same, the 
land should be reconveyea to them, the 
price thereof refunded, and the owners 
should pay the entire expense of sinking 
the shatt; but, if the coal was found, the 
eompanv was to pav the owners ten cents 
for each ton raised. After operating the 
mine under the contract for some time, the 
company sold out to another, who bought 
hmdH near the shaft, and proceeded to cut 
through to reach his own lands, intending 
after that to quit minins on those where 
the shaft was sunk: Held, on bill filed by 
the owners to ^restrain such purchaser from 
mnning entries from the shaft to his own 
lands, and to protect their rights, that the 



intention of the parties was, that the mining 
should be confined to the lands embraced in 
the contract, and that the purchaser, having 
notice of the contract, could not be allowea 
to abandon the complainant's land, and use 
the property conveyed, and the shaft, for 
the sole purpose of mining other lands, 
from which complainants would derive no 
profits. Leavers v. Cleary, 75 IlL 349. 

70. Ditch Co.— Materials to be paid 
for odI of water sales. If lumber is 
furnished a ditch company under the agree- 
ment that it is to be paid out of the pro- 
ceeds of the ditch of the company, and the 
proceeds have all been faithfully applied in 
payment, according to the agreement; the 
person who fumisnes it is not entitled to 
recover the deficiency against the membera 
of the. company. AfcConnell y. Denver, 3p 
Cal. 365. 

71. Stocldiolders acting for the cor- 

S orate body — Option— Forfeiture—Con - 
itional sale. A contract with the owners 
of the stock of a mining corporation, as 
parties of the first part, reciting that the 
parties of the second part are desirous 
of buying the stock and mines if the 
tests they make prove satisfactorvs ajid 
shall take possession of the mine, and make 
improvements on it, and that the stockhold- 
ers shall assign the stock to trustees, and 
that the parties of the second part shall pay 
at a time fixed a certain sum to the trus- 
tees for the stockholders and have the stock, 
but forfeit their improvements and redeliver 
possession if they fail to pay, accompanied 
oy a resolution of the board of directors to 
convey the mine to the parties of the sec- 
ond part if the payment is made, merely 
gives the parties of the second part the op- 
tion of purchasing, and by their failure to 
pay they lose the privilege of buying, but 
do*^ not become liable for the amount they 
were to pay. Gordon v. Swan, 43 Cal. 
564 

72. Dirisible Contract— Coal. A con- 
tract for the sale of a piece of land "also 
a tract of coal property;" for the land the 
vendee "agrees to pay $2500; $2000 to be 
paid on delivery of tne deeds and possession 
of the property; the coal is to be paid for at 
the rate of half a cent, per bushel, pay- 
ments to be made for the coal at the end of 
each year; vendee agrees to use at least a 
thousand dollars worth of coal at half a 
cent, a bushel each year/* Held, on its 
face to be a divisible contract, but that pa- 
rol evidence was admissible that the land 
was necessary for vendee's enjoyment of 
the coal, and that it was the understanding 
at its execution, that the contract was en- 
tire. Oraver v. ScoU, 80 Pa, St. 88. 

78. Exclusive Deli?ery. In a contract 
to deliver coal there was an article in which 
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defendant agreed to sell coal to no other 
party to come to a particular section of 
countiy. Treating this claim as illegal and 
void: it was Held, that the plaintiff could 
recover the price of coal delivered under the 
contract. Amot v. PiUston tt Elmira Co.^ 2 
Hun. (N. Y.) 591; 6 Thomp. & C. (N. Y.) 
143. 

74. Coyenaiit mniiliiir with the Land.— 
A court of equity cannot cancel a contract 
or covenant running with the land which 
was made at the time, and is inseparable 
from the conveyance itself. MtUland M, 
Co, V. Ripley, 10 Wall. 339. 

75. Assignment— Defense to purchase 
nioney note* A note given to a mining 
company in payment for land which the com- 
pany were to assure by " written contract," 
which " written contract " the company had 
failed to execute, when assigned to a party 
having knowledge of the facts, as collateral 
security, is subject to any defense which 
would be good against the original holder; 
and the averment of the facts stated con- 
stitutes a sufficient "a£Sdavit of defense." 
Branson v. Silverman, 77 Pa. St. 94. 

76. Lex Loci-- Aliens. Where money 
has been paid on account of the purchase 
of a foreign mine into the hands of foreign 
persoBs, the disposition of such fund (the 
purchaser dying before sale consummated), 
should be decided by the foreign tribunal. 
Norria v. Chambres, 4 Law Times N. S. 
345; 7 Jurist N. S. 689; affirming S. C. 29 
Beav. 246. 

77. Excessive Loan— National Bank.— 

A mining company sued by a national 
bank for an overdraft cannot defend on the 
ground of the overdraft being a loan in ex- 
cess of the amount to which banks are 
limited by section 29 of the national bank- 
ing act Union O, M, Co, v. Rochy Mt. 
Nat. Bank, 1 Col. 532; 2 Id. 248 and 665. 

78. Penalty— Llqnidated Damages.— 

The peculiar nature of mining considered 
in determining the question of penalty or 
liquidated damages. Wolf Creek Co. v. 
SchuUz, 71 Pa. St. 180; Powell v. Burrougfis, 
54 Pa. St. 329. 

79. Substitution— Pleading. When the 
North-west M. Co., which had been re- 
organized as the Pennsylvania M. Co. (the 
identity of the organizations being .undis- 
puted), had owed plaintiff $9378.28, for 
which plaintiff received the acceptances of 
the N. W. Co., and afterwards the Co. 
gave to plaintiff copper, which plaintiff was 
to sell, and from the proceeds retain $5743. - 
08, in full satisfaction and payment of the 
entire debt, except "that in case the com- 
pany should have anything left after set- 
tling their debts, or was ever able," it 
should pay plaintiff $3500; whereupon 



plaintiff sold the copper, retained $5743.08, 
gave up the balance, and surrendered the 
acceptances: Held, that this arrangement 
was a new contract, and abrogated the 
original liability, and that proof by the de- 
fendant of this new arrangement would 
defeat a recovery upon the old, nor could 
proof of the new, with the further fact of 
the present abilitv of the company, avail 
the plaintiff, who nad declared only on the 
common counts. Pennsylvania M. Co, v. 
Brady, 14 Mich. 260; 16 Mich. 332. 

80. Note and Agreement— Stamps. A 

note and an agreement to deliver stock 
made at the same time, each in considera- 
tion of the other, constitute one contract; 
and the note being stamped, no stamp is 
required on the contract Bowker v. Good- 
win, 7 Nev. 135. 

81. Execution— Words below Slgna- 
tares. Words added to a contract, follow- 
ing the signatures, may be shown by parol 
evidence to form parcel of the contract 
Verzan v. McGregor, 23 Cal. 339. 

82. Insolvent's Discharge— Contract 
to deliver shares. The discharge of aa 
insolvent under the 1 and 2 Vict. c. 110, 
does not operate to release him from a 
claim for unliquidated damages for not re- 
delivering mining shares pursuant to a con- 
tract for that purpose. Owen v. Bou^ 
14 C. B. 327; 2 Com. Law, 365. 

83. Recital No Contract— Stamps.— 

An instrument amounting to an authority 
to the purser of a cost-book mine to enter 
a party s name on the books of the company, 
and reciting the fact of an assignment bat 
not the assignment itself, does not require 
a transfer stamp. Toll v. Lee, 4 Ex. 230. 

84. Seal. The presence of a seal will 
not prevent an inouiry into fraud in the 
contract; and a sealed obligation to secure 
a former contract will be avoided by the 
proof of the fraud in such contract. Hazard 
V. Irwin, 18 Pick. (Mass.), 95. 

85. Practice— Subscription — Several 
Covenant. K. and B. being possessed of 
collieries, proposed to sell them by dividing 
them into eighteen shares of £i0OO each, 
and certain parties, described as share- 
holders of a company about to be formed, 
agreed to purchase so many shares in them 
respectively as were set opposite their re- 
spective names. The deed by which the 
purchase was effected contained the follow- 
ing covenant: Each of them, the said K. 
and B., severally covenant with each of the 
said parties, his executors, etc, and each of 
the parties for himself, his heirs, etc ; and 
in respect of the shares set opposite his 
name, doth covenant with K. and B. : 1. 
That K. and B. should show a good title; 
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2. That they should effectually assign the 
premises; 3. That certain works should be 
completed by K. and B. with all speed: 
Heldy First, that the covenant by K. and 
B. was a several covenant with each of the 
covenantors; Second, that one of the coven- 
antors had such a general interest in the 
sabject-matt«r as would empower him to 
me alone on such several covenant. Mills 
V. Ladbroke, 13 L. J. C. P. 122; 7 Scott, N. 
R. 1005; 7 M. & G. 218. 

86, Retroaoiire Legrislaiion— Minerals 
under Chnreh Lands. A contract for the 
sale of lands with their appurtenances, be- 
longing to a rectory, was entered into under 
the 38 Geo. 3, c 60, and 39 Geo. 3, c. 6, 
which enabled ecclesiastical corporations to 
sell lands for the redemption of land tax. 
Before the payment of the purchase-money 
into the Bank of England, as directed by 
the acts, and the execution of the convey- 
ance, the 39 Geo. 3, a 21, was passed, which 
enacted that all minerals under lands be- 
lon^ng to any ecclesiastical corporation 
which should be sold should be absolutely 
excepted and reserved, and that the pro- 
visions of this act should, in the execution 
of the former acts, be applied as if they 
had been specially enacted in those acts : 
Held, that the minerals passed to the pur- 
chaser. Wilson V. Orey, L. R. 3 Eq. 117. 

CONTEBSION. 
1. Reeelpt of Royalty. Where a lead 
mine was leased upon a royalty payable in 
dean lead, the conversion was : HeM, com- 
plete upon the receipt of the royalty, and a 
sale is not necessary. Benys v. Shuekburgh, 
4Y. &C. 42. 

CONVEYANCE. 
1. Bill of Sale. A bill of sale of a 
mining claim not under seal cannot convey 
the legal title to a mining claim. Clark v. 
McElvy, 11 CaL 160. 

3. Parol Sale of Claim. A bona Jide 
parol sale of a mining claim, accompanied 
Dy a delivery of possession, is valid as 
against a subsequent sale of the same 
grantor made by deed in writing duly 
acknowledged. PcUierson v. Keystone M. Co, , 
23 Cal. 575. 

S. TerlNd Sale without Transfer of 
Possegslon. The rule allowing mining 
daims to be transferred by a verbal sale 
ind delivery of possession only applies to 
«wea where the grantor b in actual posses- 
sion, and can deliver possession to the 
gtantee; and does not extend to cases 
where, at the time of the sale, the claim is 
in the adverse possession of third parties. 
In such cases, tnere must be a written con- 
veyance to pass the title. Copper Hill M, 
Co. V. Sipencer, 25 Cal. 18. 



4. Bill of Sale— Statntory Control.— 

The provision contained in the first section 
of the act of April 13, 1860 (Stat. 1860, p. 
175), that " conveyances of mining claims 
may be evidenced by bills of sale or instru- 
ments in writing under seal," is mandatory, 
and it was intended that the method of 
conveying such property therein prescribed 
should exclude transfers by verbal sale^ 
even though accompanied by a delivery of 
possession. Felger v. Coioard, 36 CaL 650, 
See Deed. 

COPYHOLD. 

1. Copyholder mast proTe custom. In 

lands held by copy of court roll, not at the 
will of the lord, but according to the cus- 
tom of the manor, the freehold is in the 
lord, and in the absence of custom (the 
onus of establishing which lies upon the 
tenant), the tenant has no right to work 
the minerals. Portland v. HiU, L,Ji.,2 Eq. 
765. 

2. Custom. Neither the customary 
tenant without the license of the lord, nor 
the lord without the consent of the tenant, 
can open new mines, in the absence of cus- 
tom to such effect. Winchester v. Knight, 
1 P. Wms. 406. 

8. No right without custom— Tres- 
pass. The lord of the manor has no right, 
as such, without a custom, to enter upon 
the copyholds within his manor to bore for 
and mine the coal under the same ; and the 
copyholder, may maintain trespass against 
him for so doing. Bourne v. Taylor, 10 
East. 189. 

4. Laches. Ii^junction. Accounting.— 
When the lord of a manor wno claims against 
the tenants the right of property in the mines, 
has stood by for a long period, and allowed 
the tenants, without objection, to work the 
mines, and to expend large sums of money 
upon their mining operations, the court 
will not assist him by decreeing either an 
injunction or an accounting, but will leave 
him to his legal remedy. Parrottv, Palmer, 
3 Myl. & K. 632. 

5. Besenration of Minerals Implied.— 

After the passing of the Copyhold Act, 
1841, and the Copyhold Act, 1852, but 
before the Copyhold Act, 1858, an agree- 
ment was entered into for the sale of a 
copyhold estate, together with the timber 
" and all appurtenances to the same heredi- 
taments belonging," as soon as the same 
should become freehold, under an agree- 
ment of the vendor to use his best endeavors 
to enfranchise. An enfranchisement was 
effected under the second act, reserving the 
minerals to the land : Held, that the con- 
tract had reference to the fact that those 
acts usually contained reservations of min- 
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erals. and the fact that minerals could not 
be included in such enfranchisement, unless 
made the subject of express stipulation. 
Ktrr V. PaiDsan, 26 Beav. 394. 

CORNWALL. 

1. Crown Interest— Eyidence. On ac- 
count of the interest the crown has in the 
duchy of Cornwall, all acts which affect the 
possessions or revenues of the duchy are 
to be considered as public acts, and on this 
ground a document purporting to be a cap- 
tion of seisin taken to the use of the first 
duke of Cornwall, by certain persons as- 
signed by his letters patent to do so, was 
received in evidence to show the rights of 
the duke. Rotee v. Brenton, 8 B. & C. 743 ; 
3 Man. & Ry. 133. 

The enrollment of a lease of mines granted 
by the duke of Cornwall is evidence, in 
the same manner as if it had been granted 
by the crown when there is no duke of 
Cornwall. 

2. Cnstom of Cornwall— Renewals.— 
The con ventionary tenants within the asses- 
sionable manors of the duchy of Cornwall, 
have a perpetual indefeasible right to them 
and their customary heirs and surrenderees, 
tq renew their estate from seven years to 
seven years, and to the minerals, if there be 
a usage to that effect. Id. 

CORNWALL ORE BANES. 

1« Cases. For cases relating to the 
" Cornwall Ore Banks" and " Mine Hills." 
described as a superficial deposit of iron and 
copper ores mined or quarried as a solid 
ma^is, and owned by tenants in common, 
working separately. See Coleman's Ap- 
peal, 62 Pa. 252 ; Grubb's Appeal, 79 Id. 
120; 66 Id. 117; Coleman v. Coleman, 19 
Id. 100; Coleman v. BUwtU, 43 Id. 178; 
BleweU v. Coleman, 40 Id. 45; Coleman v. 
Gruhb, 23 Id 393 ; Cfrubb v. Bayard, 2 
Wall, Jr., 91 ; GnM v. QuVford, 4 Watts. 
223; Qrubb v. Orubb, 74 Pa. 25; see Table of 
Cases. 

CORPORATIONS. 

1. Organization, 1-81. 

B. Officers and Agents, 82-66. 

C. Stock and Stockholders, 67-76. 

D. Powers and Contracts, 77-102. 

E. Torts and Frauds, 108-115. 

F. By-Laws, Elections, Meetings, 

Dissolution, 116-127. 

G. Dulles and Penalties, 128-188. 

A. Organization. 
1. Takino: grant before organization.— 

A corpbration may take real estate by 
grattt oefore it has such an organization by 
the election of officers, etc, as to enable it 



to enter upon the transaction of general 
business. Vermont M, is Q, Co, v. Wind- 
ham Bank, 44 Vt. 489. 

2. Cause of Action arising before In- 
corporation. Thompson contracted to 
buy an interest in two oil wells; after- 
ward, an oil company was incorporated, to 
which Thompson transferred his interest, 
the vendors in the meantime receiving and 
selling the oil. By agreement, the vendors 
made the deed to the corporation, and 
dated it back to the date of the contract, 
agreeing to deliver Thompson's share of the 
on to the company: Held, that these facta 
constituted an on^nal contract between 
the vendors and the company ; and that 
assumpsit could be maintained by the 
company in its own name for oil received 
between the time of the contract and the 
incorporation. Snoto v. Tliompson Oil Co,, 
69 Pa. St 209. 

8. Agreement between Organizers.— 

Where two brothers, contemplating the 
formation of a private corporation, par- 
chased certain coal lands and mining rignts, 
and agreed when the purchase was made 
that they were to have an equal interest in 
the stock of the company and to make 
equal payments on account of the purchase 
and for carrying on the business ; and after 
the incorporation one of them advanced 
various sums of money in payment of drafts 
of the corporation, and in taking up its in- 
debtedness, for which he was credited upon 
the books of the company : Held, in a suit 
against the corporation to recover such ad- 
vances, that the agreement was intended 
only to bind each brother to advance equal 
amounts as loans and not as donations, and 
even if this were not so, that the corpora- 
tion could not set up the agreement as a 
defense, as it was no party thereto; the 
court could only look to the legal liabilities 
of the company. Merrick v. Peru Coal Co., 
61 IlL 472, S. C. 79 Id. 113. 

4. Contract as to organization— Equi- 
ties between Corporators disregarded.— 

In a suit by an individual against a corpor- 
ation for money alleged to be due uom 
the defendant to the plaintiff, the defend- 
ant sought to prove that, before the organ- 
ization of the corporation defendant, a con- 
tract was entered into between the plaintiff 
and his brother that they would advance 
equal amounts for the purchase of property 
and canying on the business of the corpor- 
ation ; that they would purchase and hold 
stock in the corporation m eoual amounts ; 
that, if one advanced more tnan the other, 
the one advancing the lesser sum should 
pay to the other such sum as would make 
their advances equal, and that the money 
sued for was advances made by the plaint- 
iff in pursuance of this agreement : Beld, 
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that the corporation was not a party to this 
agreement and had no concern with it; that 
the court conld look alone to the legal 
liabilities of the corporation, without regard 
to the equities between the plaintiff and 
his brother, and that the evidence was 
properlv excluded. Peru Coal Co. v. Mer- 
rick, 79 111. 112. See Merrtck v. Peru CocU 
Co., 61 IlL 472, 

5. Or§ranizer conTejing mine— Besalt- 
bug Tragi. When one conveys all his in- 
terest, say 137i ^^^t, in a mining company's 
claim, to trustees to form a corporation, in 
trust that he is to receive shares in the cor- 
poration e<|ulvalent to his number of feet 
m the claim, and afterward conveys the 
same feet to another party with warranty 
of title, the last grantee takes an equity, 
and is entitled to tne shares to be issued m 
lieu of these feet. When, in such case, 
the company had issued the stock to the 
last grantee, or the party equitably entitled 
thereto, the court should not compel them 
to issue to another, especially when that 
other can only show his claim by proving 
his own fraud. 0*Meara v. North Ameri- 
can|Jr. Co., 2 Nov. 113. 

• 6. Deflnition of " Corporators." The 

"coroorators" of an incorporation are the 
stockholders, not the trustees. In re Lady 
Bryan M. Co., 2 Abb. C. C. 627. 

7. IneeptloB of Legal Existence. Cor- 
porations m California have a legal exist- 
ence from the date of filing their certificate 
of incorporation in the office of the county 
clerk. Mohelumne ffill Co. v. Woodbury, 14 
Cal.424. 

8. Commencement—First Meeting. A 

corporation exists under the Gen. Sts. c. 61, 
sec. 1, so as to be able to contract debts as 
soon as its first meeting has been held and 
its oflScers have been chosen, if not imme- 
diately upon the signing of the articles of 
association. Hawes v. Anglo Saxon Petro- 
UumCo., 101 Mass. 385. 

9. Proof of Organization or Cliarter.— 

To establish the existence of a corporation 
de/ado, a charterer some law under which 
the assumed powers are claimed to be con- 
ferred, and user of the franchise thereby 
obtained, must be shown. Abbott v. Omaha 
SmUhtg Co., 4 Neb. 416. 

The existence of a corporation (mining), 
found nnder a general statute requiring 
certain acts to be done before the corpora- 
tion can be considered in ease, when denied, 
must be proved by showing at least a sub- 
stantial compliance with the reauirements 
of the statute. Mohelumne JiiU Co. v. 
Woodbury, 14 Cal. 424. 

But as to such acts as are not made pre- 
requisites to the assumption of corporate 
powers, the corporation is responsible only 



to the g^ovemment in a direct proceeding 
for forfeiture ; and of this class is the fact 
that a duplicate certificate has not been 
tiled in the office of the secretary of State. 
Id. 

10. Filing Certiflcates Statntorr Or- 
ganization. The signing of articles of 
association by parties proposing to form a 
manufacturing corporation, does not create 
such corporation ; the subscribers must 
also make, sign, and acknowledge the cer- 
tificate of incorporation prescril^d in sec- 
tion 1 of the act for the incorporation of 
manufacturing corporations, ana must file 
the same in the recorder's office of the 
proper county, and a duplicate thereof in 
the office of the secretary of State. Unless 
these steps have been taken, the corpora- 
tion has no legal existence, hidianapolis 
Furnace M. Co. v. Herkimer, 46 Ind. 142. 

1 1 • Certificate of Incorporation— Nam- 
ing Trustees. The statute of Nevada re- 
quiring certificatesof incorporation of mining 
companies to state the names of trustees 
who shall act for the first six months, 
implies necessarily that a new election 
must be held at the expiration of such 
period, or within a reasonable time there- 
after, notwithstanding the section allowing 
the time of annual election to be fixed by 
the by-laws {mandamus.) Flagg v. Lady 
Bryan M. Co., 4 Nev. 401. 

12. Certificate, not Acltnowledged.— 

The certificate of incori)oration of a com- 
pany claiming in good faith to be a corpora- 
tion under the laws of this State, and doing 
business as such corporation, is admissible 
in evidence in a private suit to which the 
company is a party, as evidence of its right 
to act as a corporation, although it is not 
acknowledged by all the corporators. Dan- 
nebroye G. Q. M. Co. v. Ailment, 26 Cal. 286. 

13. Incorporation, Pennsylvania. A 

charter for a mining company desirous of 
being incorporated under the act of April 
21, 1854, should set forth that the parties 
are in possession of mineral lands, and give 
a description of them. The petitioners 
should also produce evidence of the truth 
of such allegations. In re Lancaster Mining 
Co., 30 Pa. St. 151. 

The act of July 18, 1863, does not re- 
quire corporators to become subscribers to 
stock ; they need not have an interest in 
the company, and are mere instruments of 
the law for organization. Densmore Oil Co. 
V. Densmore, 64 Pa. St. 43, B. & W. L. C. 
370. 

14. Filing Articles, Nebraslta. In 
Neaska, the filing of articles of incorpor- 
ation with the county clerk is a condition 
precedent to the existence of any corporate 
franchise. The law and articles so filed, 
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taken together, are considered in the nature 
of a ^aut from the State, and constitute 
the charter of the company. Abbott v. 
Omaha Smelting Co., 4 Nebr. 416. 

15. West Yir^inia. Notwithstanding 
the erection of the State of West Virginia, 
a corp«)ration previously created by the 
State of Vir^nia continued to be a corpora- 
tion of Virginia so long as it did not become 
affirmatively a corporation of West Virginia 
by complying witn the provisions of the 
act of the legislature ot West Virginia. 
Kanawha C. Co, v. Kanawha ds 0, C. Co,, 
7B1. C. C. R. 391. 

16. Orgranization— Nul tiel corpora- 
tions* As to the plea of nul tiel corpora- 
tion where a corporation has not complied 
with the statutory requirements as to organ- 
ization, and the burden of proof in such 
case, see Indianapolis F. <fc Jf. Co, v. Herki- 
mer, 46 Ind. 142. 

17. Collateral attack. The right of a 
company, doing ^ business as a corporation 
defactOy and claiming in good faith to be a 
corporation under the laws of this State, to 
act as a corporation cannot be inquired into 
collaterally in a private action to which the 
corporation de facto may be a party. Dan- 
nebroijt O, Q, M, Co, v. Ailment, 26 Cal. 
286. 

If there is any defect in the proceedings 
for the organization of a corporation, or any 
abuse of its powers, or of the statute 
authorizing the formation of corporations 
under general or specific laws, the question 
is one of law, and it is for the State alone 
to take steps to dissolve such corporation, 
or forbid the exercise by it of corporate 
rights and franchises. Doyle v. Peerless 
Petroleum Co,, 44 Barb. 239. 

18. Nul tiel corporation. It cannot 
be shown in a collateral proceeding that a 
corporation (mining) has forfeited its char- 
ter. Crump V. if, S, M. Co,, 7 Gratt. 
(Virg.)352. 

19. Defectlye Charter — Leglslatlre 
Recognition. Defects in the proceedings 
to incorporate a company are cured by the 
subsequent recognition of the existence of 
the corporation by the legislature of the 
State under whose authority it claims to 
have been incorporated. Kanawha O. Co. 
V. Kanawha <fc 0. C, Co., 7 Bl. C. C. R. 
391. 

When a company had attempted an 
organization for both mining and manufac- 
turing purposes, and their charter had been 
subsequently recognized by the legislature 
by the passage of an act amendatory 
thereto: Held, that such act of the legis- 
lature cured the defect, if any existed, and 
rendered the Incorporation valid, ab initio, 
Basffhor v. Dressel, 34 Md. 503. 



20. Creditor— Begrnlarity of Proceed- 
ings. It is not incumbent on a person 
lending money to a joint stock company, to 
ascertain that all the proceedings of the 
company and its shareholders, inter «, 
have been strictly regular. Bank qf Am9- 
tralasia v. WUlan L. £., 6 P. C. 418. 

21. Estoppel of Trustees as to Orgaai- 
zation. — The trustees of a corporation who 
signed the certificate of incorporation, and 
accepted the office of trustees, are estopped 
from denying the validity of the act of in- 
corporation. ParroU v. Byers, 40 CaL 614. 

22. Told Charter. The certificate of a 
ditch and mining company which does not 
set forth the name of tne city or town and 
county in which its principal place of busi- 
ness is to be located, does not establish the 
existence of a corporation. Harris v. Mc- 
Gregor, 29 CaL 124. 

28. Name. Instance of the exercise of 
mining franchises under a corporate name 
indicating other purposes, e, g, "The Stan- 
hope and Tyne Railway Company." Ex 
parte Harrison, 3 Mont & Ayr. 506. 

24. Misnomer. The omission of the 
word ** Mining" in the name of the ** Sierra 
Buttes Quartz Mining Company," in an 
assessment roll: Held, not a fatal discrep- 
ancy. People V. Sierra Buttes M. Co,, 39 
Cal. 511. 

25. Assnmptlon of Corporate Name— 
Usarpatlon or Franchises. To assumpsit, 
charging the defendants as partners m a 
company called the Anglo-American Gold 
Mining Association, upon a contract entered 
into with the plaintiffs by three individuals 
(one of them oeing one of the defendanto), 
as agents for and on behalf of the company, 
one of the defendants, J. L. H., pleaded 
that the company or association in the 
declaration mentioned, was an illegal com- 
pany, presuming to act as a corporate body 
without any authority by charter or act of 
parliament, and also presuming to raise 
transferable and assignable stock and capi- 
tal to an unlimited amount, transferable 
at the discretion of the holders, to the com- 
mon nuisance of the subjects of the queen, 
and a further plea containing similar allega- 
tions, and adding that at the time of toe 
formation of the company no gold mines 
had been discovered, and tnat the objects of 
the company were fanciful, visionary and 
fraudulent, tending to the common nuis- 
ance, etc. , of the queen's subjects : Held, 
that the mere circumstance of the defend- 
ants' having called themselves "The Anglo- 
American Gold Mining Association," and 
professing to have stock transferable at the 
will of the holder, subject only to certain 
regulations as to registering transfers and 
proof of title, did not show the association 
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to be a nuisance and public ^ievance at 
common law. Harrison v. Ileathom, 6 Scott 
N. R.735; 12 J. C. P. 282. 

26. Reor^anlzatloii — New Company. 

The stockholders of one or more corpora- 
tioDS may form a new company, and the 
property of the old corporations may be 
conveyed to the new corporation. Miners' 
DUch Co. V. Zellerbach, 37 Cal. 643. 

27. New Company succeedinsr to Lia- 
bilities* H. owns or controls all the stock 
of the B. corporation, and he contracts with 
third persons to obtain a charter for another 
corporation, of which they shall be the cor- 
porators, and to transfer to the new corpor- 
ation all the stock, and convey all the real 
estate and other property (except slaves) of 
E, as also some real estate of his own. The 
charter is obtained, and the stock is trans- 
ferred, but there is no conveyance of real 
estate ; but the new corporation takes pos- 
session of it and holds it as its own. The 
new corporation is the successor of B., and 
takes the property, subject to pay the debts 
of the corporation of B. to the value of the 
property received. Barksdale v. Finney, 14 
Grattan, 338. 

28. Consolidation. A person once en- 
titled to stock can only be deprived of it by 
tntosfer, or by such forfeiture for non-pay- 
ment of lawful assessments as is authorized 
hjr law ; and a stockholder in one of two 
mining companies which are consolidated, 
becomes, by the consolidation, under the 
statnte (Comp. L. 1871, sec. 2892-5). a 
stockholder in the new company. People v. 
Mmng M, Co,, 33 Mich. 2. 

29. Oil Company— A Mannfactnring 
Corporation. A corporation organized un- 
der the Gen. Sts., c. 61, for the purpose 
specified in the articles of association, of 
refining and preparing for use, oil, coal, and 
other minerals, is a manufacturing cor- 
poration, within the meaning of the St of 
1862, c 218, without regard to what other 
purposes are also specified. Hawes v. A nglo- 
Saxon Petroleum Co., 101 Mass. 385. 

80. Seal — Trading Corporation. An 

incorporated mining company contracted 
with an engineer for the erection of a pump- 
ing engine and machinery for use in a col- 
lierv. The contract was . not under seal : 
Held, that the rule requiring a corporate 
•eal does not apply to trading corporations 
contracting ^-ith regard to the purpose for 
which they were formed. That the present 
was such a case, and the contract was valid. 
SortA of Ireland C. Co. v. WaddU, L. R. 4 
C. P., affirming S. C. 3 Id. 463. 

II. Frostbnrg Company Charter. Char- 
ter of the Frostburg Coal Company of 
Haryland, construed. Frost v. Fiosthurg 
C. Co. 24 How. 278. 



B. Officers and Agents. 

82. Acceptance of Office. When it is 
shown that a person has been elected a 
trustee of a corporation, his acceptance will 
be prestimed. Nimmons v. Tappan, 2 Sw. 
(N. Y.)652. 

88. Officers de facto. The acts of the 
de facto officers of a mining corporation are 
valid whenever they concern tnird persons 
who had a previous right to demand the 
act, or had paid a valuable consideration 
for it. Savage v. Ball, 17 N. J. Ch. 143. 

84. Forcible Intmsion. A forcible in- 
trusion will prevent an officer being consid- 
ered as an officer de facto of a mining cor- 
poration. State V. Curtis, 9 Nev. 325. 

85. President, purchasing Bealty— 
Ditches. Where a corporation is engaged 
in the business of conveying water through 
ditches for sale to miners, a purchase of 
additional ditch property, with a view of ex- 
tending the operations of the company, is 
not a matter within the ordinary course of 
business of such corporation, and its presi- 
dent, as such, has no authority to bina the 
corporation by a contract for such purchase. 
Blen V. Bear Biver dfc A. W. <«r M. Co., 20 
Cal. 602. 

86. President, sale by. The president 
of a corporation is not, ex officio, the agent 
of the corporation to sell property, and 
unless appointed its a^nt to sell, his repre- 
sentations are not binding upon the com- 
pany. Crump V. U, 8. M. Co., 7 Gratt. 
(Va.)352. 

87. Assignment to President. A cor- 
poration having operated iron works as- 
signed the same to its president : Heldy 
that it continued liable to all who had pre- 
viously dealt with it through its agents and 
who continued to deal in the same way 
without actual notice. Conro v. Port Henry 
Iron Co., 12 Barb. 27. 

88. Lease to President, Toid. Where 
a corporation, incorporated for the purpose 
of manufacturing iron in all its brancnes, 
in pursuance of a resolution of its stock- 
holders, made a lease of its iron works and 
all its jjroperty to its president, who owned 
the majority of its stock, for a period of two 
years and a half, and the business of the 
corporation was carried on by the lessee in 
the same manner as before the lease was 
given, without notice to {persons dealing 
with it of any chang^e, until the failure of 
the lessee and his assignment of the prop- 
erty for the benefit of creditors : Held, that 
the lease was void for two reasons : 1. 
Because it was the act of the stockholders 
and not of its directors, by whom alone the 
corporation could act ; 2. Because the 
efiect of such lease was to suspend the ordi^ 
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nary business of the corporation for tlie 

period of more tlian one ^'ear, and thus 

ader of its rights, priv- 

8, within 2 K. S. 463. 

firon Co., 12 Barb. 27. 

good faith of Presi- 

estiibiish that S. was 
>oration defendant, the 
rs written by the presi- 
tion to S., in which lie 
luperintendeut of the 
itluirs and prosi>ects of 
iscuBsed. It was shown 
for a considerable time 
terward, had aKsumed 
the affairs of the cor- 
1 of its property, pay- 
ind the management of 

that the letters were 
direct evidence of 
hem, the presumption 
the president was act- 
faithful executive, and 
and assent of the cor- 
Co. V. JRocl-u Mt. Bank, 
; S. C. I Id. 531. 

Undertaking to Call 

t. An undertaking of 
poration to bring before 
rs at a time specified, 
e corporation for money 
lit of the corporation, is 
his authority as presi- 
ion, is bound to consider 
ime specified. Id. 

\ of President. Dis- 
iclarations of president 
a acting as authorized 
ny, and when not so 



f President to Ratify 

superintendent of a 
J no authority, by virtue 
ly, to borrow money, 
tne corporation. The 
•poration has no author- 
ertake in the corporate 
rment of such an unau- 

Debts incurred by.— 

private corporation has 
;ue merely of his official 
»ntracts binding the cor- 
elation to matters arising 
iirse of the business of 
Uen V. Bear Bwer lis A, 
1.602. 



The trustees of 
only bind it when they 
board acting as sucli. 
S, M. Co., 6 Nev. 51. 
^ers of a corporation can 



be exercised by the trustees only when duly 
assembled and acting as a board. . GiMk- 
wikry. Willis, 33Cal. 11. 

46. Powers of Board of Trustees.— 

The board of trustees of a coq)oration may 
control the corporate property within the 
limit that the law has assigned to the exer* 
cise of corporate authority. Wright v. Oro- 
viUeM. Co., 40 Cq\. 20. 

46. Power of Trustees ExclnsiTe.— 
Where the corporate powers are vested in a 
board of directors or trustees, the proceed- 
ings of a stockholders' meeting cannot be 
sliown to establish a disavowal by the cor- 
poration, of the acts of one who, without 
authority, has assumed to contract for it. 
The delegation of power to the trustees is 
exclusive. Union M. Co, v. Rocky M. Bank, 
2 Colorado, 565, 248 ; S. C. 1 Id. 631. 

47. Trustees, Deed of. The individuals 
who are the trustees of a corporation, in 
their official character as trustees, when not 
acting as a board, have no authority inde- 
pendent of that conferred by the corpora- 
tion, to execnte a deed of the corporate 
property. Oashwiler v. Willis, 33 Cal. 11. 

48. Trust relationship of officers. 
Directors and managers of corporations and 
other companies, are within the rule which 
governs the dealhigs of trustee and cestwi 
que trust, and agent and principal ; such di- 
rectors and managers are in fact trustees 
and agents of the bodies represented by 
them. Cumberland C, and I. Co. v. Parish, 
42 Ud. 598. 

In the case of directors of a corporation, 
there is an inherent obligation implied in 
the acceptance of such trust, not only that 
they will use their best efforts to promote the 
interest of the shareholders, but that they 
will in no manner use their positions to ad- 
vance their individual interest as distin- 
guished from that of the corporation, or 
acquire interests that may conflict with the 
fair and proper discharge of their duty. Id. 

49. Director a Trustee. A director of 
a corporation is an agent or trustee for the 
stocklioldcrs, and as such is held to the ob- 
ligations of fiduciary relations. Cumberland 
Co. v. Sherman, 30 fearb. (N. Y.) 553. 

60. Directors, power in. The direct- 
ors of ' a corporation, unless exj)ressly 
restrained, either by the charter or the by- 
laws, may exercise the ordinary |»owers of 
the coiporation. Wood Hydraulic H, M. 
Co. v. King, 45 Ga. 34. 

51 . Autliority of Directors to purchase. 

What is sufficient evidence of authority of 
directors of a mining company to purchase 
real estate, considered. Moss v. McCullough, 
7 Barb. 279. 

52. Contract of Director with. A di- 
rector of a corporation is not prohibited 
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from lending it moneys when needed for its 
benefit and the transaction is open ; nor is 
his purchase of its property at a fair sale, 
under trust deed securing his loan, an in- 
valid transaction. 7^win Lick Oil Co. v. 
Marbury, 91 U. S. 587. 

53. Remoyal of Directors. One who 

is named as a director, in the articles of 
incorporation, and who has acted as such, 
cannot be removed bv parol or by the indi- 
vidual action of ot^er directors and the 
proceedings by the board without notice, 
to declare the office vacant, are without 
iurisdiction. People v. Minong M, Co. 33 
Mich. 2. 

54. Promise of officer to pay corpor- 
ate debt— Pleading:— Personal Liability. 

Evans declared against a corporation and 
its president and secretary, jointly, but 
showed no evidence of a joint contract by 
the defendants, nor of any relation, except 
that the plaintiff having mined for the com- 
panv, the president told plaintiff he would 
see nim paid for it : Heldf that the action 
conld not be maintained ; that the promise 
of the officer, if it created any contract at 
all, made a contract of suretyship, and 
created no joint liability upon the contract 
of the corporation. Youghiogkeny Shaft Co, 
V. Evans, 72 Pa. St. 331. 

Held, further, that the personal liability 
of stockholders could not be enforced in as- 
sumpsil. Id. 

55. Compensation to officers— Usasre. 

In an action against a mining corporation 
by one of ita members upon an implied con- 
tract for the value of his services as secre- 
tary, it is competent for the defendant to 
show that by the usage and custom of the 
corporation, no compensation was charge- 
able for such services. Fraylor v. Sonora 
M. Co., 17 Cal. 594. 

If such usage existed, plaintiff's position 
as a member and officer of the companv 
would prima/acie charge him with a knowl- 
edge of its existence, and the inference 
would be that he accepted the office and 
performed its duties without expecting 
compensation. Id. 

56. Salary to President. Unless pro- 
vision is made in the by-laws or resolutions, 
for compensation to the president of a min- 
ing corporation, he cannot recover for his 
services. Merrick v. Peru Coal Co., 61 111. 
472; S. C. 79 1d. 113. 

57. Extra pay to Secretary. The sec- 
retary of a private mining corporation at a 
fixed salary cannot recover extra pay for 
services in that capacity. Carr v. Chariiers 
Coal Co., 25 Pa. St 337. 

58. Promissory Note— Director. The 

authority of a director of a mining company 



(partnership) to draw a bill of exchange, or 
promissory note, binding upon his partners, 
18 not implied, and must be proved. Dick- 
inson V. Valpy, 10 B. & C. 128; S. C. 5 M. 
& R. 126. 

59. Note by Superintendent. The 

superintendent of a mining corporation 
cannot bind his company by a promissory 
note where he is not authorized by his com- 
pany to make notes. Carpenter v. Biggs, 
46 CaL 91. 

60. Overdraft by Agent— Estoppel. A 

corporation whose agent has obtained 
money by overdraft at a bank, and applied 
it to the purposes of the company, is 
estopped to deny its power to borrow 
money in an action by the bank to recover 
the loan. Union O. M. Co. v. JRocky Mt, 
Bank, 2 Colorado, 248; S. C. Id. 565; 1 Id. 
531. 

61. Agent may make Affldavits. Where 
an affidavit is required in support of legal 
proceedings, the agent of a mining corpora- 
tion is a proper pjarty to make the same on 
behalf of his principal Barrett M. Co. v, 
Tappan, 2 Colorado, 124. 

62. Notice to Agents. Notice to the 
agent of the corporation is notice to the cor- 
poration itself. Conro v. Port Henry Iron 
Co., 12 Barb. 28. 

63. Notice tlirongh its officials. Notice 
to the president of a mining corporation of 
the acts of one who, without authority, has 
assumed to act for it, is notice to the cor- 
poration itself, and wlien sought to be made 
liable through a ratification by silence, it 
will not be heard to say that the president 
in receiving the notice was acting in his 
individual capacity, and not officially. 
Union M, Co. v. Rocky Mt. Bank, 2 Colo- 
rado, 248, 565; S. C. 1 Id. 631. 

64. Batiflcation of officer's acconnts. 

A mining corporation which accepts a 

{)erson as treasurer, and ratifies and audits 
lis accounts, in which a balance appears 
against the corporation, is bound by the ad- 
mission as a private person would be under 
the same circumstances. Wood Hydraulic 
H. M. Co. V. King, 45 Ga. 34. 

65. Account- Usury money credited to 
Treasurer. Interest beyond the legal rate 
paid by the treasurer of a mining cori)()ra- 
tion, under its authority, or subsequent 
ratification, may be recovered by him from 
the company. Wood Hydraulic H. M. Co. 
V. King, 45 Ga. 34. 

66. California Acts of 1850 and 1873. 

The act of March 21, 1872, entitled **An 
act supplemental to an act entitled an act 
concerning corporations, passed April 22, 
1850>" providing for the removal of the 
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board of directors of a corporation applies 
atious. In re Boston M, <& 
»24. 

of the act being plain, its 
used to restrain that 



: and Stoekholders, 

Stock — Bistrlbntinir to 

Any arrangement which 
;ct to withdraw the capital 
-ed company, and turn it 
bolders, except in the nian- 
r law, is in violation of that 
statute which forbids the 
J, withdraw, or in any way 
^holders, or any of them, 
pital stock of the company, 

any creditor of the cor- 
prior or subsequent, who 
f the arrangement at the 
e credit. Martin v. ZeUer- 

;k, the statute intends the 
poration on which it trans- 
'liether such capital con- 
roperty, or other valuable 

)rg Incorporate— Error in 
-Measure of Damages*— 

ors of a mining claim and 
asolidated their interests, 

the trustees of a corpora- 
)ration was to issue shares 
arties who thus conveyed 

the number of feet each 
nd an error was made in 

of shares, the discoverer 

1 for his additional claim, 
jrs received more and the 
ved less than their respec- 
Bt entitled them to: Held, 
^ion was bound to purchase 
fer them to the discoverer, 
value or issue new shares 
the full Quota had been 
ther, that tne shares wrong- 
e other parties in excess of 
, were not invalid : Held, 
t the measure of damages 
'alue of stock at date of 
g a case of mistake, and 
yillful wron^-doer. Where 
)i the additional claim b^' 

the time of such consoh- 
ed, it would require clear 
'idence to show that he 
lished his right thereto, or 
3 merged on equal terms 
)f others who had no addi- 

discoverers. And where 
►ne witness declares that 
ssented to the division of 
aim among the company, 
tified that he objected to 



such division, it was held his assent to such 
division was not proved. Smith et al. v. 
N, A. Min. Co., 1 Nev. 424. 

69. Estoppel— Stockholder— Or^niza- 
tlon. Until the statutory requirements to 
orjganize a cor{)oration have been complied 
with, a subscriber to the articles of asso- 
ciation is not estopped to deny the existence 
of the corporation. Indiaiiapolis Fum<ict A 
M, Co, v. Herkimer, 46 Ind. 142. 

70. Relations of Stockholders to Piree- 
tors and Corporation* Directors are but 
the agents of the company, and have power 
to act only for the interest of the comimny— 
not against it. Simons v. Vulcan OU Co., 
61 Pa. St. 202. 

The shareholders constitute the company, 
and the acts of the directors may be in- 
quired into at their instance. Id. 

71. Personal liability for calls. The 

act of July, 1863, for incorporating mining 
companies, does not make a transferee of 
stock personallv liable to pav assessments. 
Franks OU Co. v. McCleary, 63 Pa. St. 317. 

No implication of a personal promise to 
pay assessments arises against the trans- 
feree, nor does his voluntary payment of 
one assessment imply a promise to pay the 
others. Id. 

The company can indemnify themselves 
only by a sale of the stock and pursuit of 
the original subscribers. Id. 

72. Shares transferable by delirerj— 
Usurpation of franchises. A company 
was established in 1835 for the purpose of 
advancing money to mine owners on the 
produce of mines in Mexico, upon terms 
contained in the prospectus, which placed 
its affairs under the management of indi- 
vidual directors, but contained no provision 
as to the transfers of shares. The certifi- 
cates of shares purported to give the holder 
a title to the shares, which accordingly 
were treated as transferable by deliverer of 
the certificates : Held, that the having 
shares transferable by delivery was not 
such an assumption of a corporate charac- 
ter as to make the company illegal. In re 
Mexican cfc S. A. Co., 4 De G. & J. 544; 28 
L. J. Ch. 769. 

78. Ultra Tires— Caneelinir Shares. 

It is not ultra vires for a mining company 
to agree to cancel the shares of a member 
if such power is provided for in the articles 
of association. Marshall v. Glamorgan 
Iron<tC. Co., L. R. 7 Eq. 129. 

74. SnrrenderofStock. A corporation 
cannot reduce its capital stock, under the 
provisions of ch. 134, sec. 6, Gen. Stat**., by 

furchasinc the shares of any stockholder, 
n order that such reduction may operate 
justly to all the stockholders, each stock- 
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holder should be allowed to surrender such 
proportion of his stock as the amount of 
the proposed reduction hears to the whole 
amount of capital stock. Currier v. Lebanon 
SlaU Co., 66 N. H. 262, 

75. Equity Jaiisdlotion between cor- 
poration and stoclLholder. In dealing 
with the relations between the corporation 
and its officers on one hand, and the stock- 
holders on the other, in the management of 
the corporate afifairs, courts of equity will 
look beyond the mere obser\'ance of the 
forms of law, and inquire if the authority 
has been in good faith exercised to promote 
the interest of the stockholders. Wright v. 
OrwiUt M. Co., 40 Cal. 20. 

76. Debts contraeted while stock held 
—Practice. Where the stockholders of a 
lead mining company were made by their 
charter individually liable for the payment 
of debts of the corporation : Held, tiiat such 
liability extended only as to each stock- 
holder to such debts as were contracted 
while he was a stockholder. Judson v. 
Rome Galena Co., 9 Paige Ch. 598. 

Held, further, that creditors whose debts 
were contracted at different periods of time 
hare no common interest in the individual 
liability of different stockholders, and can- 
not Uti^te their claims against such stock- 
holders in a single suit. Id. 

Held, further, that each stockholder 
being severally liable, the stockholders are 
not entitled to an injunction compelling 
the creditors to appear and prove their 
debts under the decree in the first suit. Id. 
See Peksonal Liability. 

D, Powers and Contracts. 

77. Implied Powers. It is a necessary 
incident of a mining corporation that it 
shall have power to contract and bind itself 
to those dealing with it in matters within 
the intent of the charter, even though the 
charter contains no express grant or power 
to contract or make debts. Wood Hydraulic 
H. M, Co, V. King, 46 Ga. 34. 

78. Corporate purposes and powers- 
Smelting works. A corporation created 
"for the purpose of raising and smelting 
lead ores,*^ has power to purchase smelt in j^ 
works, with all the appurtenances which 
are necessary to carry on the business, and 
to assume a contract entered into by their 
vendors providing means for transporting 
their ores, when smelted, to market Moss 
V. AveriU, 10 N. Y. 449. 

If, in making such purchase, some articles 
Rhoold be included (to wit : shanties, with 
itovcs, etc. ) which were not needed for the 
business of the corporation, the contract 
would not be thereby rendered void, if the 
purchase altogether were made in good 



faith, for the sole purpose of prosecuting 
its legitimate business. Id. 

79. Judicial conclusions from corpor- 
ate name — Iigunction — Note — Ultra 
Vires. Where a corporation, organized' in 
Illinois, had borrowed large sums of money 
which it had used in Colorado Territory; 
for which money it had given its notes, now 
held by Ballard and others, the court re- 
fused to issue an injunction at the instancb 
of a stockholder, to restrain the collection 
of ^ such notes, on the ground of the corpor- 
ation having exceeded its powers, by oper- 
ating beyond the State, because : 1. From 
the very corporate name of the company, 
** North Star Oold and Silver Mining Com- 
pany," the complainant must have Known 
that it was not intended to mine in the 
State of Illinois ; 2. That in any event, the 
contract was an executed one, and one of 
which the corporation had already received 
all the benefit; to which class of contracts, 
at such stage, corporations cannot object 
that they were uUra vires ; 3. That a stock- 
holder who failed to apply for a restraining 
writ while the contract remained executory, 
will be presumed to have assented to such 
contract Bradley v. Ballard, 65 111. 413. 

80. Note for corporate purpose. A 

corporation allowed by its charter to both 
raise and smelt galena, for several years 
confined itself to the business of mining, 
and its ores were smelted by contract. Th6 
company, determining to treat its own ores, 
bought the smelting works, and the direct- 
ors gave the notes of the company in pay- 
ment : Held, that the directors had author- 
ity to make such purchase, and the notes 
given therefor were valid. Moss v. Mc- 
Cullough, 7 Barb. 279. 

Corporations having power to purchase 
property can give promissory notes on such 
purchases, uiuess expressly prohibited by 
statute. Moss v. Averill, 10 N. Y. 449. 

81. Draft without Corporate Name. — 

A corporation is liable upon a draft drawn 
or accepted by a party authorized for that 
purpose, though tne corporate name be not 
mentioned in such dratt, if it be drawn or 
accepted under a name adopted by the cor- 
poration. Conro v. Port Henry Iron Co., 12 
Barb. 28. 

82. Timber and Real Estate incident to 
Mining. The ownership of real estate is 
incident to the exercise of corporate mining 
franchises. Whiiman M, Co. v. Baker, 3 
Nev. 386. 

The holding of a timber claim treated 
as the exercise of the franchises of a cor- 
poration organized for mining purposes. Id. 

88. Outside Improyements incident to 
Extended Minlng—Batiflcation. TheRos- 
sie Lead M. Co., a corporation, purchased a 
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large amount of property which had beent 
previously used by the vendor in the busi- 
ness of washing and smelting lead ore, 
among which property was a house and lot, 
fifty acres of improved land, with several 
Jiouses thereon, a school-house, threshing 
machine, et<^ : Held^ in an action on a note 
for the purchase money that the purchase 
of such items in connection with the pur- 
chase of the smelting works, was not neces- 
sarily an excess of the power granted by the 
charter, and that such items might be inci- 
dentally employed in carrying on lan?e 
mining operations. Moss v. Bossie Lead M. 
Co., 5 Hill, 137 ; see McCullongh v. Mom, 5 
Den. 567. 

When a mining corporation allowed two 
of its officers to purchase property, and 
afterward received and operateJ the prop- 
erty: Held, a ratification of the purchase, 
even if originally made without authority, 
and that the corporation was liable on its 
note for the purchase money given by such 
officers. Id. 

84. Saw-miiland Hotel. Acorporation 
owning a very large body of lands, had 
power by charter to aid in the develop- 
ment of minerals and other materials, and 
to promote the clearing and settlement of 
the country: Held, that the building of a 
sawmill and hotel in direct connection with 
its business, was within its powers, WaU*8 
Appeal, 78 Pa. St 370. 

85. Power to borrow money. A cor- 
poration, unless prohibited, has authority 
to borrow money to accomplish the purpose 
for which it was organized. Union O. M. 
Co, v. Bocky ML Bank, 2 Colorado, 248 ; 
S. C. Id. 565 ; 1 Id. 531. 

86. Power to own Steamboat. A cor- 
poration created for the purpose of mining 
and transporting coal, etc., has the power 

- to purchase and use a steamboat for the 

Purposes of its business in transporting and 
elivering coal. Callaway M, & M, Do, v. 
Clark, 32 Mo. 305. 

87. Sopply Store. A mining corpora- 
tion may, under a general charter, keep a 
supply store out of which to pay its em- 
ployees in kind, instead of money. Searight 
V. Payne, 2 Tenn. Ch. 175. 

88. Ultra Vires— Flour Mill— Iqjnnc- 
tlon. If an iron company attempt to erect 
a futvn and fiour-mill as an independent en- 
terprise, and not as a mere incident to the 

, irrtn works, it is uUra vires, Cherokee Iron 
Co, V. Jones, 52 Ga. 276. 

And the discretion of a judge in enjoin- 
^g the erection of such mill, the question 
of the intended use beine one of fact, will 
not be interfered with. Id. 

V 80. Ultra Tires — Copper Company 
V^rading in Iron. Assumpsit by a corpora- 



ion on a contract for the supply of iron rails 
to defendant, averring mutual promises. 
Plea, non-assumpsit. On the trial the plaint- 
iff proved the making of the contract; 
the defendant proved a charter incorpor- 
ating plaintiflfis tor the purpose of trading in 
copper ore, but containing nothing a^ to 
traainff in iron. No other charter was 
provecT There was no evidence that the 
contract proved was in any \i*ay ancillary to 
the trade in copper: Held, that the contract 
not being made under seal, and not being 
for the trading purpose for which plaintifljs 
were incorporated, did not bind plaintitfs, 
and that defendant was entitled to the ver- 
dict on the plea of non-assumpsit, as there 
was no consideration for his promise. Cop- 
per Miners of E. v. Fox, 16 Q. B. 227. 

90. Ultra Tires— Corporation taking 
stock for land. A company owning land, 
and having power to sell, conveyed it, and 
received the stock of the mining comixany 
which purchased in payment : Held, that 
such receipt of stock in payment was 
beyond the powers of the corporation, and 
the sale was void. Watt's Appeal, 78 Pa. St. 
370. 

9 1 • No ratification of nltra Tires. The 
subsequent ratification by a corporation of 
acts of its agents not within the corporate 
powers will not render such void acts valid. 
McCuUough V. Moss, 5 Denio, 566. 

92. Assumption of debts a?ainst prop- 
erty aequirea. Horn loaned $5000 to six 
out of nine shareholders in the Volcano 
Water Company, taking their note, with 
interest at ten per cent, per mouth, and a 
mortga^ executed by them, as individuals, 
on their interest in the company 'a ditch, 
etc. Subsequently, he made a like loan of 
$5000, with like interest; and one T., at 
the same time, made a similar loan of 
$4000. Later still, the corporation recog- 
nized these loans, and in consideration 
thereof, and of a further loan of $8000 by 
Horn, executed to Horn a note of $21,900, 
and to T. a note of $9679, with mortgages 
upon the corporate property, the ditches, 
etc., the former notes and mortgages being 
canceled. Head, a creditor of the corpora- 
tion, sues to set aside, as fraudulent, a 
decree foreclosing these last mortgages : 
Held, that the recognition of these debt« as 
those of the corporation by the stockholders 
and corporate authorities, in the absence of 
any showing of fraud or suspicious circum- 
stances, is prima facie sufficient to rebut an 
inference of fraud arising from the mere 
form of the original transaction, particu- 
larly as the court finds that the arrange- 
ment was not made to hinder, delay, or 
defraud creditors, Horn and T. supposing 
all along that the corporation was bound to 
them ; that the money loaned went imme- 
diately into the treasury of the corporation, 



Digitized by 



Google 



CORPORATIONS. 



55 



and was used for its piirooses; that no 
credit was given the stockholders borrowing 
the money on the books; that it was re- 
garded as one of the debts of the corporation 
when there seemed to have been no motive 
for fraud; and the loan was effected by 
those holding the largest portion of stock. 
Heady. Horn, 18 Cal. 211. 

93. Incorporators transferring^ posses- 
sion of claims. Where the owners of a 
mining claim, previously located by them- 
selves and others, became incorporated, and 
pkced the corporation thus formed in pos- 
session of the claim as their successor in 
interest, with the evident intention that 
whatever rights the unincorporated individ- 
uals had should pass to the corporation : 
Held^ that the title to the claim passed to 
the corporation as effectually as it would if 
the transfer had been accompanied by a 
conveyance in writing. Table ML T. Co. 
V. Stranahan, 20 Cal. 198. 

94. issnmptioB of debts of organizers. 

A mining association, carrying on its busi- 
ness and contracting debts, becoming incor- 
porate to continue the same operations, the 
corporation may be liable for the debts 
already incurred by the corporators, but 
not where the capital of the new organiza- 
tion is contributed only .in part by the 
original mining association, the other part 
being added by new parties, unless there is 
an agreement by the corporate body to 
assume such debts. Paxton v. Bacon M. 
Co., 2 Nev. 257. 

95. Contract made thronirli tlie stoclt- 
holders. A contract made oy the stock- 
holders of a mining corporation, as parties 
of the first part, with parties of the second 
part, by wnich the stockholders agree to 
assign their stock to trustees, to be oy the 
trustees conveyed to the parties of the sec- 
ond i)art, upon the payment by them of a 
certain sum of money to the parties of the 
first part, throuf^h the trustees, accompa- 
nied by a resolution of the board of direct- 
ors of the corporation, authorizing their 
president to convey the mines to the parties 
of the second part, upon the payment of 
the money, is substantially as if the con- 
'tiact had been made with the corporation, 
instead of the stockholders. Gordon v. 
Swan, 43 Cal. 664. 

96. Contracts with members. A di- 
rector or stockholder of a private (mining) 
corporation may trade witn, borrow from, 
or loan money to the company of which he 
is a member, as other persons, the contract 
heing without fraud or oppression. Harts 
▼. Brown, 77 lU. 226. 

, 97. Sale presumed lawful. A corpora- 
tion organized for the purpose of owning 
ditches for the conveyance and sale en 



water, j)ossesses the power of selling and 
conveying all its corporate property, pro- 
vided the sale is made for corporate or law- 
ful purposes, and strangers taking a con- 
veyance, have a right to assume, as against 
the corporation, that the sale was for a law- 
ful purpose. Miners' D, Co. v. Zellerbach, 
37 Cal. 543. 

98. Authorizing Sale. Conferring au - 
thority to sell and convey the property of a 
mining company is the exercise of corpor- 
ate power. Oashwilery, Willis, 33 Cal. 11. 

99. Legal Title, where Tested. The 

legal title to the property of a mining cor- 
poration is vested in the corporation, and 
not in the stockholders as sucu. Writjht v. 
OrovilU M. Co., 40 Cal. 20. 

100. statutes of Mortmain. A corpora- 
tion holding more land than allowed by the 
law of its organization cannot have its 
ownership of the excess attacked by tres- 
passers or adverse claimants ; such holding 
IS valid, except against the State. Whit- 
man M. Co. v. Baker, 3 Nev. 386. 

101. Corporate Property seized on 
suit against Indiyiduals. Sale of the 
property of a mining corporation upon at- 
tacnment against certain persons sued,* as 
persons composing such company, is void, 
the corporation having been no party to the 
suit, although subsequent to the return of 
the attachment, plaintitfs had attempted to 
make it a party oy amendment, adding its 
name as a defendant. Collins v. Montgom- 
ery, 16 Cal. 398. 

102. Practice— Snbstitntion of Parties 
in Interest.— When a suit has been com- 
menced in the name of a supposed corpora- 
tion, which is afterward shown to have no 
legal existence, it is within the power of the 
court of chancery to allow the parties who 
took the stock of the organization, and who 
advanced the proceeds which paid for the 
subject-matter of the suit (a quarry) to be 
added as plaintiffs. Vermont M. d: Q. Co. 
V. Windham Bank, 44 Vt. 489. 

£• Torts and Frauds. 

103. Liable for Torts. A corporation 
carrying on the business of mining, is liable 
for its torU. Kielky v. Belcher S. M. Co., 3 
Saw. 437. 

104. Timber—Trespass. A mining cor- 
poration directing the cutting of timber on 
land not its own, is liable in tresptiss the 
same as an individual. Yahoola River M. 
Co. V. My, 40 Ga. 479. 

105. Knowledge. The same rule where 
knowledge is material (as knowledge or 
means of knowledge of the limits of coal 
lands), is applicable to corporations as to 
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individuals. Barton Coal Co, v. Cox, 39 
Md. 1. 

108. Mismanagement amonntins^ to 
Fraud* The directors of a corporation are 
liable at the suit of a shareholder, for niis- 
maungement so gross as to amount to fraud. 
Watt's Appeal, 78 Pa. St. 370. 

107. Fidneiarj Relation of Officers to 
Stockholders. The corporate authority is 
couBidered to have been conferred by the 
stockholders upon the trust and confidence 
that it will be exerted with the view to ad- 
vance the interest of the stockholders, and 
not used with a purpose to injure or destroy 
that interest. Wrujht v. OrovUle M, Co., 
40 Cal. 20. 

IDS. Fiduciary Parties making Profit. 

Promoters, directors or agents of a company, 
are not permitted to make profit out oi it in 
buying lands or dealing with it. Rice's 
Appeal; AhCs Appeal, 79 Pa. St. 168. 

109. Frand of Directors- Parties. A 

fraud against a corporation by any or all 
of tlie directors may be redressed by an 
action in the name of the corporation. Id. ; 
Simons v. Vulcan Oil Co., 61 Pa. St. 202. 

110. Action agrainst frandnlent officers 
— Pieadinar— Nevada. Sherman, a stock- 
holder in a mining corporation, filed a bill 
against Clark, who united in himself the 
offices of superintendent of the mine, and 
secretary, trustee and treasurer of the com- 

gany, alleging that the latter had: 1. 
eized and retained the books and ousted 
the president from his office ; 2. Removed 
the office of the company without the con- 
sent of the board ^r trustees ; 3. Wrong- 
fully canceled the stock of another stock- 
holder and issued it to himself; 4. Deposited 
the funds of the company with a merchant, 
instead of in bank ; 5. Refused to pay the 
company's debts out of said funds ; 6. Was 
applying for a patent to the mining ground 
or the company ; 7. Was working the mine 
without tne control of the trustees or 
president, and was threatening to continue 
his unlawful acts, and praying an injunc- 
tion to restrain him from interfering with the 
books or property, and from exercising any 
of the functions of superintendent, trustee, 
secretary or treasurer: 

He/d, 1. That the right to an office can- 
not be tried upon application for injunction; 
nor if an officer be wrongfully removed, can 
he be restored by injunction; 2. That al- 
though an unauthorized and in j urious remov- 
al of the office of a company might be re- 
strained, yet that such act wnen consumma- 
ted, cannot be remedied by such proceeding; 
3. That if stock had been wrongly cancelled 
and reissued, its transfer might oe enjoined, 
but only upon a showing of the illegality of 
^he issue and proposed transfer; 4. That, 
though the deposit of the company's funds 



with an individual was out of course, yet 
it must further be shown that the individual 
is not a safe custodian; 5. The refusal to my 
the just debts of the company is not sum- 
cient in of itself to show neglect of duty, 
without a showing as to his authority and 
duty to pay; 6. That the fact of applying 
for patent is presumably beneficial to the 
company, it not being shown that he ap- 
plied in his own name, and no other facts 
showing injury to the company being al- 
leged in connection with such application; 
7. And that the allegation as to his work- 
ing the mine without control of the board, 
raises no presumption that he was working 
the premises to the injury of the mine or 
the damage of the company. Shermans. 
Clark, 4 Nev. 140. ♦ 

111. Directors Speculating with Funds 
—Parties. Where the directors of a min- 
ing company employed the funds of the 
company in the purchase and sale of va- 
rious stocks: Held, a palpable violation of 
duty which rendered them personally liable 
to make good the loss. Robinson v. Smiik, 
2 Paige Ch. 222. 

HeUi, further, that in a suit to compel 
them to account, the corporation was a nec- 
essary party either as complainant or de- 
fendant. Id. 

112. Breach of Trust by President. 
The President of a corporation is a trustee 
for the company, and cannot speculate in 
its funds, nor make any gain, profit or ad- 
vantage from their use. An assignment of 
its propertv to secure his personal debts is 
a breach of trust. Conro v. Port Henry Iron 
Co., 12 Barb. 27. 

113. Purchase by Director. A direc- 
tor in a corporation at the time a sale of 
part of its property was contemplated and 
made, and who actively participated in all 
the measures tending t^ its completion, and 
had full knowledge of all the circumstances 
attending its progress, is not competent to 
become a purchaser of such property, and 
the sale to him cannot be upheld if resisted 
by the corporation. Hoffman S. C. Co, v. 
Cumberland C, A I, Co., 16 Md. 456. 

114. Sale of Entire Assets. Conced- 
ing it to be unlawful for a corporation to 
make a sale of all its property to another 
corporation, and receive in payment thereof 
the stock of the grantee to be distributed 
among its own stockholders, yet if such 



* Tblg wu an app«ftl from a decision refus- 
ing an injunction, heard upon bill, answer and tes- 
timony, but the entire opinion is deroted to de- 
fects in the bill. The court also state that a cer* 
tain person for whom Sherman held his shares In 
trust should have been made a party, but that this 
point had not been raised. Johnson J., in a sepa- 
rate opinion, places his opinion on this qronnd 
alone, and does not assent to the reasoning of the 
other members of the cout t considering the various 
points as not necessarily presented by the record. 
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sale is made, and the contract fully exe- 
cuted, the corporation itself cannot recover 
back the property sold, or set aside the 
contract on account of its illegality. Mi- 
wtri D. Co. V. ZdUrhaeh, 37 Cal 644. 

115. Sale where sole capital Is the 
property purchased, and the sale also 
llle^l. Rhodes constructed a private 
railroad to his own mines through an alley 
on the line of an incorporated railroad 
company, with their consent; he was en- 
joined from using it, and ordered to re- 
move the rails, etc. He procured the in- 
corporation of himself and six others as a 
railroad, coal and oil company, with a cap- 
ital of $100,000; they were authorized to 
buy any railroad partly or wholly complet- 
ed, and damages were to he ascertained, 
etc., according to the general railroad 
law. The company was organized hefore 
any stock was taken, and Rhodes sold to 
them his railroads, mines, etc., for $100,000, 
payable in the stock of the company, whjch 
bad no other assets than the property sold 
by Rhodes. The company relaid the road, 
and operated it with locomotives, etc: Held, 
that Rhodes was the owner after the or- 
pniration and his sale to them, as he had 
been before; 2. The road sold by Rhodes, 
having been built without authority of law 
and being a nuisance, the act of incorpora- 
I tion did not authorize the company to pur- 
cha«« such road- McCandleas^ Appeal, 70 
Pa. St. 210. 

P. By-Laws, Elections, Meetings, Dls- 
solatlon. 

116. By-law — Necessary Expenses, 

A by-law restraining trustees from incur- 
ring a debt to exceed $10,000 construed not 
to prevent their making assessments beyond 
that sum to pay the " legal and proper ex- 
penses." Sullivan v. Triunfo O. <fc 8, if. 
Co., 29 Cal. 585. 

The board of trustees of a corporation 
formed for the purpose of carrying on min- 
ing, have the power to levy and collect, for 
the purpose of paying the proper and legal 
expenses of the company, a.ssessments ex- 
ceeding ten thousand dollars, even though 
the by-laws j»rovide that the trustees shall 
liothave power to incur indebtedness ex- 
ceeding ten thousand dollars, and the in- 
debtedness then incurred and existing ex- 
eeeds that amount. Id. 

117. By-Laws— Irregnlarlty. Where 
▼hat purported to be the by-laws of a Cal- 
^jrnia mining corporation, though adopt- 
ed by the stockholders instead of tne 
tnistees, appeared to be the only by-laws 
ever adopted by the corporation, were 
loond duly recorded in the books kept by 
the trustees, and had been used and acted 



upon as the bv-laws by botli trustees and 
stockholders for more than ten years, and 
ever since their adoption: Held, t\mt they 
were to be considered the regular by-laws 
of the company. State v. Curtis, 9 Nev. 
325. 

118. Elections— By-Laws. If the day 

provided for an election in the by-laws have 
passed, it is still the duty of the trustees to 
call the meeting within a reasonable time; 
and a meeting called at such later period is 
valid. Flagg v. Lady Bryan M, Co., 4 Nev. 
406; State v. Wright, 10 Id. 167. 

119. Compliance with Charter pre- 
snmed. Where a public company has 
been incorporated by virtue of a statute 
which prescribed certain rules for the con- 
stitution of such companies, and for regu- 
lating their proceedings, it will be assumed, 
in judging of the transactions between the 
company and other parties, that the re- 
quirements of the statute have been com- 
plied with. Colonial Bank of Australasia 
V. Willan L. B., 5 P. C. 417. 

120. NulTlel Corporation— Balloting, 

Where in consequence of all the stock of a 
mining corporation being owned by only 
three persons they did not practice taking 
formal ballots for directors, but proceeded 
informally, and continued to re-elect the 
same officers: Held, that they did not cease 
to be a corporation de facto. Vermont M, 
& Q. Co. V. Windham Bank, 44 Vt. 489. 

121. Election of Tmstee. The elec- 
tion of a trustee of a mining corporation is 
a corporate act, and must be conducted Jn 
the manner required by the charter. State 
V. Curtis, 9 Nev. 325. 

Where the statute under which the cor- 
poration was organized required a majority 
of the trustees to do a corporate act, a by- 
law authorizing a vacancy in the board of 
trustees to be supplied by less tlian a 
majority, was held contrary to the charter, 
and void. Id. 

Under the California statute regulating 
mining corporations, the manner of the 
election of a trustee may be regulated by 
the by-laws, but the substance must be in 
conformity with the statute. Id. 

122. Elections, An election at which 
all the stockholders are present, but a i)or- 
tion decline to participate, the same being 
held without the action of such presiding 
officer as the by-laws prescribed is not a 
legal election. State v. Pettineli, 10 Nev. 141. 

It is the legal right of any stockholder of 
a mining corporation that an annual elec- 
tion of trustees be held, without regard to 
the number of shares such stockholder may 
have. State v. Wright, 10 Nev. 167. 

128. Meetings, how called. When the 
by-laws provide that meetings of stock- 
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trustees, a meeting called by the president 
of the company is illegal. State v. Ptttinelif 
10 Nev. 141. 

But such a meetinj^ might bind by consent 
of all the stockholders. Id. 

124. Power to convene Directors. 

The president of a mining corjioration has 
power to Cimvene the board of directors for 
the purpose of laying before them any 
matter affecting the business of the corpo- 
ration. UnioH O. M. Co. V. Rocky Mt. Nat. 
Bank, 1 Colorado, 532; S. C. 2 Id. 248 and 

125. Correction of minates. A cor- 
poration may introduce parol evidence to 
show that a resolution of its board of trus- 
tees, spread upon the minutes of its pro- 
ceedings, does not express correctly the 
proi)osition which was voted bv the board. 
Oilson Quartz M. Co, v. OiUon, 51 Cal. 341. 

128, Successors— Practice. A creditor 
of a corpf>ration, the whole stock and prop- 
erty (»f wliich has been transferred to its 
successor, which takes it subject to the 
debts of the first corporation, and which it 
is ample to pay, is not bound to convene 
all the creditors l»efore the court, but mav 
prosecute his own claim alone. Barksdate 
v. Finney, 14 Grattan, 339. 

127. Pissolntion — Insolvency — Non • 
user* A mining company cannot be dis- 
solved by insolvency or non-user; those are 
only grounds upon which courts may base 
a decree of dissolution. Nimmons v' Tap- 
pmn,2H\v. (N. Y.) 652. 

G. Duties and Penalties. 

128. Annual Report— Time. Where 
the charter of a corporation required its 
officers annually, between the first and 
twentieth of January, to make and publish 
a certain report: Held, that a company in- 
coroorated in May, 1867, was bound to 
make and publish such report in the follow- 
ing January. Union iron Co, v. Pierce, 4 
Bis8.'C. Ct. 327. 

129. Annual Report — Explanatory 
Statute Toid. And an act of the legisla- 
ture declaring the meaning of the section 
under which such annual report was re- 
quired and personal liability thereunder 
attiiched is utterly void. Id. 

130. Duty to sell Assets and pay 
Debts. Where the lands of a coal com- 
pany, it« shafts, railroad tracks, rails and 
mining rights were sold under a deed of 
trust given to secure the pavment of its 
bonds, and brought a sum sufl&cient to paj' 
the bonds, and the company owed otheV 
debts, it was: Held, that it was not only the 
right but the duty of the directors to sell 



the remaining property to meet the other 
liabilities of the company, and that they 
might authorize its sale at auction by the 
partv selling under the trust deed. Hart9 
V. Brown, 77 III. 226. 

IBl. Issuing Currency Notes— Proof 
of Office. In a suit for a penalty against 
a mining conioration for illegally issuing 
notes, the omcial character of the officer 
signing such notes may be sufficiently 
proved by showing that he acted as such 
officer df facto. MeOargdl v. Hazleion Coed 
Co.,4 W. &S. 424. 

182. Issuingr Corporate Paper to cir- 
culate as Money. An act to prevent min- 
ing and other corjMirations from issuing 
biUs or notes "upon loans," or to circulate 
as money, construed to not prevent a cor- 
l>oration issuing its notes in the usual course 
of business for money borrowed by it, hold- 
ing that the word loans in the statute pro- 
hibited issuing of notes only where the cor- 
i)oration was the lender. Magee v. J/b- 
elumne M. Co., 5 Cal. 258. 

133. Proceedings outside of State. Al- 
though a cori)oration, as such, can do uo 
corporate act out of the limits of tlie state 
granting its charter, yet its agents and offi- 
cers may bind it by contracts and engage- 
ments made in other states, and the minutes 
of its lM)ard of directors may be; used as 
evidence of the acts of the board, even 
though the meetings of the board appear to 
have been held out of the state, chartering 
the corporation. Wood IlydrauHc H. J£, 
Co, V. King, 45 Ga. 34. 

COST BOOK. 

1. Not judicially noticed as a custom. 

The cost book system is of comparatively 
modern institution; it cannot, therefore, lie 
a custom, because a custom is immemorial, 
and though frequently reco^ized by the 
courts, they will not take judicial notice of 
its i)rincii»les. In re Bodmin U. M, Co., 23 
Beav. 370. 

2. Working before Capital paid In. 

A company formed on the cost book sys- 
tem has no right to begin operations until 
all of the capital is paid in. Johnson v. 
GoaUtt, 3 C. B. N. S. 569. affirming S. C. 
18 C. B. 728. • 

And if the directors berfn operations with 
onlv a small amount of the capital paid in, 
and sink that capital, they are liable to the 
subscribers. Id. 

8. Evidence of the Book. The cost 
book is not evidence against strangers 
claiming adversely to the adventurers. 
Curiing v. FliglU, 6 Hare, 41 ; S. C. 2 PhUlipfii, 
613. 

4« Kew Shareliolder — Substitution. 

In a cost book company a new shareholder 
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coraes in, not as a new partner, but in place 
of the share vendor. Geake v. Jackson, 36 
L J. C. P. 108. 

4. New Adrentarer liable for old 
debts — Apportionment* A new partner 
coniini into a cost book company becomes 
liable for the old debts, and in dealing with 
a party furnishing supplies he can appro- 
ynatc payments to the old bills, and is not 
DOQod to credit them against supplies, fur- 
nished since any new adventurer bought into 
the concern. Oeake v. Jackson, 36 L J. C. 
P. 108. 

6. Holding of the Realty;— Capital. 

In a cost book mining partnership the legal 
title to the mine is held by one or more 
members of the partnership, and this title 
can only be created or transferred by deed. 
But the interest in the partnership is di- 
vided into a fixed number of shares, and the 
capital is supplied by the shareholders, and 
thejic shares are not an interest in land. 
WatjfjR y. iSpratUy, 10 Ex. 222. 

7. Calls— Registry. The plaintiff, the 
owner of 500 shares in a cost book mine, 
acc4jrding to the rules of which the person 
regi-stered as owner in a cost book was sub- 
ject to the pavment of calls in respect of 
the shares so long as he continued regis- 
tered as the owner, sold his shares to the 
defendant, and delivered to him a docu- 
ment addressed to the secretary of the mine, 
bv which the plaintiflf requested the secre- 
tar\- to enter a transfer of the shares from 
hi!< came to that of the transferee, subject 
to the rules, but leaving a blank for the 
name of the transferee, to be tilled up by 
the holder of the document, which also 
contained at the foot an agreement on the 
part of the transferee to accept the shares 
^mbject to the rules, with a blank also left 
for the name of the party so agreeing. The 
defendant did not cause the shares to be 
rejfistered in his name, and the plaintiff in 
conaequence of bis name being continued 
in the cost book as the owner, was com- 
pelled to pay some subsequent calls: Held, 
oy the exchequer chamber, that there was 
Bo legal obligation on the defendant to 
cause the shares to be registered in his 
name as the owner, but that there was an 
implied f>bli^tion on him to indemnify the 
plaintiff against calls made during the time 
when he was virtually and potentially the 
wnerof the shares. Walker v. Bartlett, 
18 C. B. 844, on app. from S. C. 17 Id. 446. 

8. Purser— Transfer— Contributory. 
A shareholder in a company carried on 
»pon the cost book priacinal, relinquished 
h* shares upon paj^iiig nis pro rata por- 
W of the liabilities oC tlie company. 
All the formalities required for the re- 
AD^nishment of such share:^ were regularly 
ctMopIicd with and entered into the books 



of the company, and the correspondence 
was conducted with the purser, who lixed 
the amount to be jmid by the shareholder 
without the sanction of the managing com- 
mittee: Held, that the purser being tlic au- 
thorized officer of the company to conduct 
such transactions, the shareholder wan ex- 
empted from liabilitv in respect of any ex- 
cess of power on the part of the purser, 
and upon the winding up of the company 
it was ordered that such snareh<d(lcr .should 



not be placeil upon the list of contributa- 
Jn i '" ^. . ^ -^ ^ , . 

894. 



ries. In re Wrysgan Slate Co., 28 L. J. Lh. 



9. Proof of Transfers. Shares in a 
cost book mine may >>e transferred by mere 
entry in the cost lx)ok by the purser. At 
least such entry is evidence of^ a transfer, 
and the erasure of the entry apparent 
ujjon the face of the books is not evidence 
to compel a jury to find the fact of a re- 
transfer. Reynolds Exr. v. Bassctt Exr., 
cited ColL on Mines, p. 100, note. 

10. Transfer— Notice to Purser. The 

rules of a mining company, cariied on 
upon a cost book princij)le, provided that 
no shareholder should disjwse of his shares 
without giving notice in writing to the 
purser of the intended transfer, and that 
every transfer should l)e according to a par- 
ticular form provided for that purpose. The 
form was printed, and contained a notice 
that no transfer was valid or ccnnplete nn- 
IcKs entered in the cost book and acknowl- 
edged by the purser. A shareholder 
agreed to. transfer his shares, ami the pro- 
posed traiisferce stipulated that the trans- 
teror should pay the calls then due. 
They went to''clher to the office of the 
company and aep«»tited with the purser a 
transfer of the shaics executed by them 
both and in the required form, and the 
transferor paid the calls, but no notice in 
writing was given of the transfer, nor was 
there any formal arknowletlgnicnt on the 
part of the purser: Held, that the transfer 
was complete; that notice to the i>urscr was 
but matter of foi ni, and that the purchaser 
had become a contributary and was liable 
to the debts of the company incurred be- 
fore the transfer. Mayhew*s Case, 6 Dc G. 
M. & G. 837. 

11. Prior Debts— Transfer of Shares. 
The transfer of sliares in a mining concern 
(cost book) carries with it liability for the 
prior debts of the c(»ncem. Mayhew*s Case, 
5 De G. M. & G. 837. 

12. Abandonment or Transfer, a ques- 
tion for the Jury. If bv the local usage 
of the cost book system of mining partner- 
ship, a partner can determine his liability 
by transfering his shares to the purser, or 
by assignment, the fact of abandonment or 
transfer becomes the material issue in an 
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action by a creditor, and should be left to 
the jury. Courteis v. Johnson, 10 Ex. 242, 
note. 

18* Notice* By one of the rules of a 
**co8t book" company, any shareholder 
mi<;Iit determine his responsibility by noti- 
fying the purser in writing of his intention 
to retire, transferring his shares to the 
company and depositing a release with the 
purser. The prospectus, also, of the com- 
pany stated the substance of the rule: 
Held, that compliance with this rule, under 
the cost book principle, which is recognized 
by statutes, releasea the shareholder from 
all liability as between himself and his co- 
adventurers for the past or future debts of 
the mine. Fenn's Case, 4 De G. M. & G. 
285. 

14. Notice— Retiring^ Member. A share- 
holder in a mining company, on the cost 
book principle, gave notice, according to 
the rules of the company, of his ceasing to 
be a member of it Afterward the com- 
pany was registered under the joint stock' 
companies' act 1856, as a limited company 
and was subsequently wound up: Heldf 
that the shareholder was not liable to be 
placed on the list of contributaries of the 
company ordered to be wound up. In re 
Welsh Potosi Jf. Co., Lo/thouse's Case, 2 De 
G. & J. 69. 

15. Right of Shareholders to retire. 

It is a rule of the cost book system that as 
between the existing shareholders and 
apart from their liability to the then exist- 
ing creditors of the concern, any share- 
holder may retire on paying up all the calls 
then due from him at that time. In re 
Bodmin U, M. Co., 23 Beav. 370. 

16. Registry— Retiring Members. B., 

a shareholder in a mining company, on the 
cost book principle, retired from it under a 
provision in the cost book enabling a share- 
nolder to surrender his shares. A few 
weeks afterward the 'company was regis- 
tered under 19 and 20 Vict, c 47, and fi.'s 
name was entered in the register and 
returned in the list of shareholders. An 
order having been subsequently made for 
winding up the company, the commission- 
ers placed B. 's name on the list of contribu- 
taries: Heldy that B.'s name ought never to 
have been on the register of shareholders, 
and ought to be removed from it, under the 
power given by 19 and 20 Vict c. 46, s. 25, 
of amending the register, and that it ought 
also to be removed from the list of contrib- 
utaries. In re Welsh P, M. Co., Birch's 
Case, 1 De G. & J. 10. 

17 Withdrawing Member— Contribu- 
tory— Practice. A. B. was the hokler of 
shares in a mining company, established on 
the cost book principle. In accordance 



with one of the rules of the company, he 
gave notice in April, 1857, to relinouish 
his shares, but he nad not then paid all his 
arrears, and the purser declined to take the 
relinquishment. In May the arrears were 
-paid, and on the fourth of June his solicitor 
applied to the purser to know why the 
name was retained on the list On the 
twenty-sixth of June the company was 
registered as a limited company, under the 
19 and 20 Vict c. 47, and A. B/s name 
was then returned as a shareholder. The 
company being in July ordered to be 
wound up, A. fi.'s name was placed by the 
commissioners on the list of contributaries, 
On appeal it was considered that the 

E roper course was for A . B. to apply to 
ave his name removed from the list of 
shareholders, and the petition of appeal 
being agreed to be treated^ as such applica- 
tion, the name was removed from the list 
Ex parte Birch, 27 L. J. B. C. 4. 

18. Surrender of Shares. In a com- 
pany, conducted on the cost book principle, 
shareholders in arrears were, bv a general 
meeting, allowed to surrender their shares 
without discharging such arrears. The 
court, from the practice of the company in 
other ca^es, inferred that this was author- 
ized: Held, that the shares having been 
legally surrendered, the surrenderors were 
not contributaries. In re Bodmin U. if. 
Co., 23 Beav. 370. 

19. Unauthorized Beglstrj^. A. agreed 
to accept a transfer of shares (in trust) from 
B., with an understanding that the trans- 
fer was to take effect only in the event of 
B. going abroad. B. never went abroad, 
but without (as the jury found) A.'s au- 
thority, registered the transfer: Held, that 
this unauthorized registration did not ren- 
der A, liable as a partner for the debts of 
the company. Thomas v. Clarke, 18 (X B. 
660. 

20. Debts before Registry of Shares. 

A transferee of shares in a cost book mine, 
the rules of which require transfers to be 
registered in order to convey an interest in 
the mine, is not liable for debts of the con- 
cern contracted before his transaction is 
registered. Thomas v. Clarke, 18 C. B. 66a 

21. Change of Organization into Jofait 
Stock concern. When the owner of shares 
in a cost book company has parted with 
them and afterwara the remaining mem- 
bers register it as a joint stock company, 
there is no identity of companies or of lia- 
bilities, and the outgoing shareholder mast 
answer to his common law liability for 
debts contracted by the cost book company, 
but is not to be proceeded against as a con- 
tributary of the joint stock company. Lai*- 
yon V. limith, 3 B. & S. 937; Hartfctf v. 
Chugh, 8 Law Times N. S. 324. 
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22. Bank Aecount. All the directors of 
a cost book comjjany are liable, although 
the bank account into which the subscrip- 
tions sued for had been paid, was kept m 
the name of only five out of the seven 
directors. Johnson v. Ooslett, 3 C. B. N. S. 
569 affirming S. C. 18 C. B. 728. 

28. Practice— Public Company. It is 

doubtful whether a mining company, 
fonned on the cost book principle, is a 
public company within the 1 and 2 Vict. c. 
110, 8. 14, and whether the interest of a 
registered proprietor in certain shares in a 
company can oe chared by a judge's order 
made under that section, if the shares have 
been sold previously to such order, but no 
Botice of the sale has been given to the 
purser of the mine, and the shares are still 
reoiaining in the name of the judgment 
debtor. In such a case, therefore, the 
court confirmed a judge's order for charg- 
ing the debtor*s interest in such shares, as 
this court would not decide such matter on 
a summary application from which there 
was no appeal. NicholU v. Roaewarne, 28 
L. J. C. P. 273; 6 C. B. N. S. 480. 

24. Winding-up Act. A mining com- 
pany, on the cost book system, formed 
oefore the passing of. the joint stock com- 

I panies' windinc-up act, 11 and 12 Vict. c. 
45, is not within its operation. In re 
Wltal Lovell M. Co. ex parte Wyld, 18 

i Law J. Ch. 139; 1 Mac, d: Oor. 1. 

I ,' 2d. Bv-Laws Attempting to Affect 

I Ftrm of Action* It is not competent to 

; the adventurers or shareholders in a cost 

I book mine to stipulate by their rules that 

I unpaid caUs shall be recovered as a debt 

I due from the defaulting shareholder to the 

1 purser; such an action would be an action 

[ W a party not a party to the contract. 

' Jf^rt V. Parker, 4 C. B. N. S. 209. 

I CRIMES. 

1. Drowning Mine — Indictment. In 

au indictment under 7 and 8 Geo. 4, c. 30 
s. 6, for drowning a mine, the mine may 
be laid as the property of the person in 
poBies^ion and working it, though only an 
agent for others. Meg. v. Jones, 2 Moody 
C.a293. 

2. Coonterfeit Gold Dust. <* Simply 
ptfesing counterfeit gold dust is not an 
ofense under" the penal code of Idaho. 
h must be a passing with an intent to 
defraud. People v. Sloper, 1 Ida. 189. 

t» Embezzling Qold Dnst. In an in- 
Iktmcnt against a post-office employee for 
.ciAezzling gold dust sent by mail, it must 
W alleged in the indictment and the evi- 
teee roust show that the gold dust was 
tiMttained in a letter or packet of letters, 
ibrwrw v. C. S., I Colorado, 309. 



4. Oold Dnst— BobbincT the Mail. An 

indictment under section 6479 of the R. S., 
which charges the defendant with receiv- 
ing, concealing and aiding in the conceding 
of gold dust stolen from the mails, only 
charges one crime, and proof of doing 
either will warrant a verdict of guilty, u. 
S. V. Montgomery, 3 Sawyer, 544. 

5. Malicious Misciiief— SoUar—Steam 
Engine — Drum. The bottom of the shaft 
of a mine had water in it, and the owner of 
the mine had caused a scaffold to be erected 
at some distance above the bottom of the 
mine for the purpose of working a vein of 
coal which was on a level with the scaffold: 
Held, that this scaffold was an ** erection 
used in the conducting the business " of a 
** mine" within the stat. 7 and 8 Geo. 4, c. 
30, s. 7, and that the damaging it with in- 
tent to destroy it, or to render it useless, 
was felony. Heg. v. WhUtingham, 9 Carr 
& P. 234. 

A coal mine was worked by a steam 
engine which caused a cylinder, called a 
drum, to revolve and take up the rope as 
the coal was drawn up from the mine: 
Held, that proof of damaging the drum 
would not support an indictment which 
charged the damaging of a steam engine 
used in working a mine. Beg. v. Whitting- 
ham, 9 Carr & P. 234. 

6. Malicious Miscliief — Starting the 
Engine. A steam engine, used in draining 
and working a mine, had been stopped and 
locked up for the night. The prisoner got 
into the engine house and set it going, and, 
there being no machinery attached, the en- 
gine went with great velocity and received 
damage : Held, that this was a damaging 
of the engine within the stat. 7 and 8 Geo. 
4, c. 30, s. 7. Heg. v. Norris, 9 Carr & P. 
241. 

7. Nuisance — Negligent Quarrying. 

An indictment charged the defendant with 
working quarries of stone near to public 
streets and dwelling-houses, and unlaw- 
fully and injuriously throwing and dis- 
charging pieces of roclc and stones into and 
upon tne streets and dwelling-houses, 
wnereby the streets were rendered unsafe 
for passengers and the dwelling-houses, 
and the inhabitants were injured, etc. 
Other counts of the indictment charged the 
defendant with negligence in the working 
of quarries. On the sixth of May the defend- 
ant caused a number of stones and pieces of 
rock to be thrown from a ouarry by blast- 
ing it; and it was proved by one witness 
that a piece was thereby cast into her bed- 
room in a house in a street near the quarry; 
by another, that a piece ten inches by seven 
or eight inches, was thrown into his gar- 
den; by another, that a piece struck his 
horse in the street; and by two witnesses, 
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that many stones fell into the adjacent 
streets. On a ca«e reserved as to whether, 
upon these facts, the defendant coald prop- 
erly be convicted upon the indictment: //fW, 
that he was rij'htly convicted. Beg. v. 
Mutters, 10 Cox C. (1 6; 34 L. J. M. C. 22. 

8. Nuisance— Accountability of Absent 
Master. The worknieu of the defendant, 
a colliery owner, in working the colliery, 
stacked the refuse in such a manner that it 
fell into a navigable river and caused an 
obstruction therein. The defendant was 
indicted for a nuisance in causing such 
olMruction: Held, that the facts of his 
not having personally superintended the 
works, of his having given express orders 
to the workmen that the refuse should be 
deposited in a particular place where it 
would not do any harm, and that it was not 
to be thrown into the river, would not relieve 
him from liability upon this indictment. 
Heg. V. Stej)h€ns, 35 L. J. Q. B. 251; L. R. 
1 Q. B. 702. 

0. lVorkmen--Obeying Orders. If A. 

and B. are the owners of adjoining mines, 
and A., asserting a certain airway belongs 
to him, directs his workmen to stop it up, 
and thev, acting bona fide,, and believing 
that A. has a right to give such an order, 
do so, they are not guilty of felony within 
the stat. 7 and 8 Ge«i. 4, c. 30, s, G, for stop- 
pin*? up tlie airway of a mine, even thouj'h 
A. knew that he had no right to the air- 
way; but if either of the workmen knew 
that the stopping of the airway was a 
multcious act of his master, such workman 
would be guilty of a felony. Reg, v. James, 
8 Carr & P. 131. 

10. Learing Machinery in charge of 
Women. To make a contractor for work- 
ing a mine liable to a conviction for allow- 
ing females to have charge of the machinery 
or tackle, by means of which persons are 
brought up or passed down a vertical shaft 
of a mine, contrary to the 5 and G Vict, 
c. 99, sees. 8 and 13, knowledge of or ac- 
quiescence in their being so employed must 
be brought home to him. Evidence of 
females being found in charge of such ma- 
chinery and tackle on one occasion only is 
not sufficient, lieg v. HandUy, 9 Law 
Times, 827. 

11. Breach of the Peace. An indict- 
ment cliarging that the six defendants, 
with others unknown, "unlawfully as- 
sembled to disturb the peace of the king, 
and being so assembled," the defendants, 
"with force and arms at, etc., the mine of 
I>lack lead of A. B. , did unlawfully break 
and enter, and sixty pounds of black lead, 
etc., did unlawfully take and carry away, 
against the peace, etc. :" Held, to show 
sufficient offense to sustain the indictment 



on motion to quash. Rex v. Jopson, 3 Burr. 
1702 n. 

12. Extortion— Land-offlee. The reg- 
ister of the United States land-office can- 
not act as an attorney for an applicant for 
patent to mineral land; and il he receive 
from such applicant a gross sum in part as 
his official fee, in part as charge for ser- 
vices as an attorney, such receipt of money 
is extortion. U. S, v. Waitz, 3 Sawyer, 
473. 

18. Foreign Miners' Tax. Where an 
indictment averred that the defendant had 
collected four dollar^ from Ah Koo under 
color of the foreign miners* tax law of Cali- 
fornia, contrary to the terms of the act of 
Congress of May 31, 1870, the indictment 
was held defective in not alleging that Ah 
Koo was a foreign miner, and within the 
provisions of the State law. U. S. v. Jack- 
son, 3 Sawyer, 59. 

14. Mining Police — PennsflTanlA. 

The act of April 12, 1867, for the protec- 
tion of person in the mining regions is con- 
stitutional, so far as it provides for the ap- 
[lointment of police, and their conipenM- 
tion out of the county treasury. Kortk- 
umberland County v. Zimmerman, 75 Pa. 
St 26. 

15. Englisli Police Regrnlatlons— Com- 
mitment. A commitment based on a 
previous conviction for refusing to work 
(leaving without warning), need not show 
on its face the fact of trial; it refers to the 
record, and need not show the facts re- 
quired in a special commitment under the 
act. Ex parte Bailey, 23 L. J. M. C. 161. 

1 6. Boiler Regulations— -Joint Owien. 
Under complaint for working a colliery 
without providing the boiler with a proper 
steam-gauge, under sees. 4 and 1 1 of IS and 
19 Vic. c. 108, it is not necessary that all the 
owners be joined in a complaint. A resi- 
dent owner taking an active part in the 
management may be proceeded against 
alone. Beg v. Brown, 7 El. & Bl. 757. 

17. British Statnte-Miner quittin? 
witiiout Notice. Proceedings and form ot 
commitment under 4 G. 4, c 34, for qnit- 
ting ser\'ice in mines without notice. Thf 
conviction and commitment may appear on 
one instrument. The relation of rnaster 
and servant must exist to give the justice 
jurisdiction, and affidavits are admissible 
to show a want of juri^iction. In rf 
Bailey; In re Collier, 3 El. & Bl. 606. 

A commitment under 4 Geo. 4, c, 34, 8. 
2, stating that the defendant, a miner, had 
contracted to seiTe A. B., but omitting to 
state "in the employment of a miner:** 
Held, bad. Beg v. Lewis, 13 L. J. M. C. 
46. 
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R<»}uisites of commitment considered, on 
coniiction under 4 Geo. 4, c. 34, s. 3, for 
leaving work iu mine without giWng em- 
ployer one month's notice. In re Tordq/t, 
INewSess. Co. 171; In re Walker, Id. 182. 

IS. Al»enting Collier. No appeal lies 
to the sessions against a conviction and 
order of commitment in execution for three 
months, under statute 6 G. 3, c. 25, of a 
collier for absenting himself from his 
master's service. Hex v. Staffordshire, 12 
East, 589. 

19. Allowing more than Eight Men in a 

Ci|re, B^ a special rule for the regulation 
of coal miners under the 23 and 24 Vict c. 
151, the banksman is directed to ** take care 
that the persons descending or ascending 
the pit shall in no case exceed the number 
of eight men and boys." A breach of these 
rules is by sec 22, punishable on summary 
conviction byline and imprisonment. A., 
the charter master of a pit (who by the 
rales is declared to be the responsible man- 
ager of the pit under his charge), was close 
to the pit, and was cog[nizant that more 
than eight men were being lowered down 
»t one time, and had power to prevent 
the banksman (who is his servant), from so» 
doing, and did not interfere: Held, that A. 
was properly con\4cted of a breach of the 
regulations, as being a person ** aiding, abet- 
ting, or procuring the commission of the 
offense." HoweUs v. Wunne, 15 C. B. N. 
S. 3. 

See Chajtperty, Conspibacy, Larceny, 
Manslaughter, Strikes. 

CROWN OBANT. 

1. Reserration— Constmction— Gold— 
Right of Entry* By a grant from the 
crown of a tract of land " with the appur- 
tenances and hereditaments thereto belong- 
ing, and mines and minerals, saving and 
reserving all mines of ^old, silver, copper, 
lead and coals;" coal mines are excepted, 
though no other minerals have been dis- 
covered in the land. But such an excep- 
tion, without reserving a right to enter and 
dig the mines, will not, as a legal incident 
thereto, *pve a right to do any act on the 
land which will injure the surface, and, 

r% whether a bare right of entry would 
given as incident to such exception. 
, SembU, that if the mine had been opened 
and worked bv the crown before the grant 
<rf the land, the rights incident to the ex- 
ewrtion would have been more extensive. 
MeUahon v. Berton, 2 Allen (New Br.) 321. 

8. Exeeption of Minerals— Surface In- 
Jwy. A license from the crown to dig 
nnenils in granted land where the mines 
we excepted out of the grant wiU not jus- 
^ an mjury to the surface soiL Oesntr 
▼• Cwn$, 2 Allen (N. B.) 595. 



8« Royal Instructions. The construc- 
tion of a crown grant cannot be limited by 
the royal instruction directing the gov- 
ernor of the province to reserve to the 
crown certain minerals. Qtmer v. Cairns, 
2 Allen (N. B.)595. 

If the exception is larger than the in- 
structions authorized, it may be a ground 
for repealing the grant, or the grantee may 
refuse to receive it; but the crown may 
ratify the act of the governor. Id. 

CUSTOM. 

1 . Not to Direst Title. Where a party's 
rights to a mining claim are fixed oy the 
rules of property which are a part of the 
general law of tlie land, they cannot be di- 
vested by any mere neighborhood custom 
or regulation. Waring v. Croto, 1 1 Cal. 367. 

2. Distinguisiied from Prescription- 
Profit a Prendre. A custom gives a right 
local to a district or community: prescrip- 
tion is a right attaching to the person or to 
a particular estate. Perley v. Laugley, 7 N. 
H. 23.3; B. & W. L. C. 95. 

Whether rights are held as a custom or 
as a prescription depends upon whether 
they are held as a local usage or contra as a 
personal claim or as dependent on a par- 
ticular estate. Id. 

All rights which may be held under a 
custom may be held by prescription, but 
the reverse of this is not true. li 

A profit in another's land must be estab- 
lished as a prescription by the individual 
through his ancestors, or a corporation and 
its predecessors, or as appurtenant to some 
estate held by the claimant Id. 

"There are no authorities that sustain 
the removal of the soil or the taking of 
profits from the soil of another as a cus- 
tom." Id. 

3. Profit a Prendre. A profit a prendre 
in another's soil (to quarrj' stone) cannot he 
claimed by custom, however ancient, uni- 
form and clear the exercise of that custom 
may have been. Atty.-gen. v. Mathiae, 4 
Kay & J. 579; 27 L. J. Ch. 761. 

4. Sea-sliore— Profit aPrendre— Plead- 
ing. To an action of trespass for breaking 
and entering certain lands of the plaintiff', 
being part of the sea-shore between high 
and low water mark in or adjoining the 
township of Owthome, and taking gravel, 
stones, sand, etc, the defendant pleaded 
several pleas of justification, some setting 
up a right in the inhabitants of the town- 
ship of Uwthorne to take the gravel, etc., 
to be used for the cultivation and improve- 
ment of their land; others claiming it for 
the necessary repairs of the highways in 
the township, others setting up a proscrip- 
tive right under a thirty and sixty years' 
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user reHi)ectivelv; and others claiming to 
exerciHC the riglit as parish officer for the 
repair of the hij^hways: Held, that the pleas 
were ba<l; for that, so far as they were 
capable of being construed as justifying 
under a custom, such custom would be 
void, lieing a claim of a profit a prendre in 
alieno solo, which can only exist by grant or 
prescription, and that if the claim were 
founded on prescription, it would be equally 
bad, inasmuch as it was a claim by persons 
who, not iieing a corporation, were incapa- 
ble of taking by grant and not being 
claimed in a qne estate. Constable v. Nichol- 
son, 14 C. B. N. S. 230. 

5. Prom and Use withoot Stint or 
Compensation. A custom to sink pits for 
coal, to throw the earth upon the surface 
in hcai»8, an<l to coke the coal, pile timber, 
etc, upon the surface near the pits, is un- 
reasonable, as tending to destroy the surface 
estate, and is therefore void, though found 
by verdict to in fact exist. Wilkes v. Broad- 
bent, 1 WiLs. 63; S. C. 12 Strange, 1224; 
Broadbent v. Wilkes, 1 Willes, 360. 

A custom to .use surface ^ound in aid of 
mining without compensation at will and 
pleasure is void. Id. 

0. Cnstom to take Sand — Plea. In 

pleading a right to enter a common to dig 
for and carry away sand and gravel for the 
repairs of a house, it is necessary to allege 
that the house was out of repair; that the 
party entered for the purpose of digging for 
and carrying away sand and gravel for the 
necessary repairs of that house, and that 
the materials were used for that purpose. 
Peppin v. Shakespear, 6 D. & E. 748. 

7. Accretion^ Sand. Sand drifted by 
the wind from the sea-shore upon a close 
becomes a part of that close, and a plea of 
custom to take such sand is bad, because 
such a custom would be void. Blewetl v. Tre- 
goning, 3 Ad. & EL 554. 

8. Gravel. A custom to take gravel 
may be good although a profit in alieno, 
Johnson v. Wyard, 2 Lutw. 1344, N. L. 
425. 

9. Ballast. A custom to dig gravel for 
ballast for ships is a good custom. Linn 
Regis v. Taylor, 3 Lev. 160. 

10. Clay. A custom to take clay to 
supply a brick-kiln would be unreasonable, 
and a plea to such effect is bad. Clayton 
v. Corby, 5 Q. B. 415. 

11. Brick. A cnstom to break the 
surface and dig clay for brick for sale with- 
out limit and without the license from the 
lord: HeUl, a good custom in law. Salis- 
bury V. Gladstone, 9 H. L. Ca. 692. 

12. Copyhold— Limited to Coals for 
use. The customary of a manor compiled 



within a period of legal memory, recognized a 
right in the tenants todig coal * *propriisusis,^* 
It appeared, from 8ubie<^u«nt documents, 
that tne privilege of diggmg coal for their 
own consumption had been enjoyed by the 
tenants under the waste, but th^rc was no 
evidence of a similar restricted enjoyment 
bv the tenants under their customary in- 
closures. There was evidence of tenants 
having, during a long period, due; coal 
in their customary inclosures for sale: 
Held, that the custom was restricted to dig- 
ging in the waste for coal for the tenants' 
own consumption, and that the tenants had 
no right of digging coals under their cos- 
t<»mary inclosures. Portland v. Hill, L. R. 
2 Eq. 765. 

18. Picking dump— Derbyshire. It is 

not the custom of Derbyshire that the work- 
ing miners may take the *' spar," refuse of 
the lead ore, as their own perqu isi te. Lu t. 
Shore, 2 D. & Ry. 198; 1 B. & C. 94. 

14. To Mine, learin^ no pillan. 

A custom to mine coal without leaving 
supports for the surface is unreasonable; it 
is aestructive to the upper estate; and if 
i^ can be allowed as a custom it must be 
uniform in the region where the premises 
are situate, and so ancient that the mem- 
ory of man runneth not to the contrary. 
Jones V. Wagner, 66 Pa. Stat. 430; B. & W. 
L. C. 608; 5 Am. R. 385; Homer v. Wat- 
son, 79 Pa. Stat. 242. 

15. Destmctire* A claim dcstnctiTe 
of the subject-matter out of which a grant 
of mines is carved, cannot be supported by 
any usage. Horner v. Watson, 79 Pa. Stat 
242. 

16. To work Mines witliont leaiiig 
Support. Plea of custom, that from time 
immemorial mines had been worked with- 
out leaving support for the surface: Held 
bad, as the custom was void and unreason- 
able. Blacken v. Bradley, 1 B. & S. 940. 

And the same as to pleas of prescription 
of twenty and forty years respectively on 
the same grounds, id, 

17. Tin streaming. The privilege of 
sending the tailings from tin streaming 
down a natural water-course and over lands 
of other persons mav be allowed by local 
custom. Carlyon v. Lovering, 40 Eng. L. & 
£. 448. 

18. Water for Tin Htreaminr. Tbe 

stanners of Devonshire are not entitled by 
custom to divert water from streams into 
their mines, or for that purpose to dig 
trenches over other people's lands. Badam 
V. SmUh, 2 Moody & Rob. 129. 

19. Royalty --Illinois Lead Mines. 

It is a custom, in the Jo Daviess lead die- 
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trict of Illinois, for miners, mining on land 
without anv agreement, to pav a royalty of 
one-sixth ot the mineral xaisea. Alaerson v. 
JRuior, 45 111. 129. 

20. Ancient Royalties— Lot and Cope. 

For case showing ancient mode of severing 
and paying rov^tieM of lot and cope, and 
the suing of the ore, and what might by 
custom TO exempt from royalty, upon which 
point a trial at bar was directed, see AUor- 
ney-gmeral v. Wall, 4 Br. Pa. Ca. 665. 

81. AneientCostomg— Mendip Mines— 
Perest of Dean, etc. Ancient customs of 
the Mendip mines, punishing ore stealing 
with "banishment ' and burning of the 
domicile; prescribing that a dead miner be 
dog out and brought to christian burial, 
though forty fathoms deep, etc. Snurke^aRtp, 
127. 

Ancient customs of the stannaries and 
Forest of Dean. Id. 

22. British Local Customs. For in- 
stance of ancient privilege of mining '* to 
all the king's subjects," by "conforming to 
the mineral customs usecl within the said 
soak," analogous to the manner of locating 
land on the public domain of the United 
States, see RowU v. OelU, 2 Cowp. 451. 

28. To flood Claims aboTC. A cus- 
tom to work claims by means of a dam, 
resulting in the flooding of claims above, 
eoQsidered, and the case adjudicated upon 
it as a good custom. Stont v. Bumpiu, 46 
CaL 2i8; 40 Id. 428. 

24. Prospectinff— Gardens. In tres- 
ptss q. c. f. defendant pleaded an imme- 
morial cnstom to search for minerals in the 
district in which the locus in qtio was situ- 
ate, the sites of gardens, etc., excepted. 
The question as to whether plaintiff's close 
was a garden left to the jury, and the find- 
iiig upon the facts stated as to planting, 
etc, not disturbed. Oilbert v. Tomwon, 4 
D. & R. 222. 

2o. Limiting Size of Claim. Testimony 
•8 to local usages and customs in diifer- 
eot counties in the mineral regions, varying 
from each other as to the size of locating a 
mining claim, is not admissible in evidence 
to show the reasonableness of its extent. 
k general uniform cnstom should be proved 
if one exists. Table Ml. Co. v. Stranahan, 
31 CaL 387. 

2€. lostmctioB — Size of Mining 

Claiiii. An instruction as follows: ''No 
location of a mining claim can be so ex- 
tended as to amount to a monopoly, and in 
the absence of local regulations prescribing 
t limit, recourse must be had to general 
uage. If the quantity of ^nnd included 
Ite onreasonable, the location will not be 
effectual for any purpose, and possession 

5 



under it will only extend to the ground 
actually occupied. In other words, the ex- 
tent of the occupancy will determine the 
extent of the claim, and whether the quan- 
tity be unreasonable or not, must depend 
upon the customs prevailing generally upon 
the subject," is a proj er presentation of the 
law, and the law being applicable to the 
facts: Heldf error to refuse such instruction. 
Table Mt. T. Co, v. Stranahan, 21 Cal. 548; 
S. C. 20 Cal. 198. 

27. Eridenee. A deed purporting to 
recite the customs of a manor wherein no 
mention is made of a custom to take min- 
erals, is evidence against a person claiming 
title through a party to it, in disproof of 
the existence of such a custom. Anglesey 
V. Hatherton, 10 M. & W. 218. 

28. Insufficient Proof— Miners' Right. 

A custom allowing strangers to enter upon 
lands of another, and mine for lead, locally 
called ** miners' right," cannot be proved 
by the usage of a single mine, or the prac- 
tice of a ^w persons. Fuhr v. Dean, 26 
Mo. 116. 

29. Slight Yariance in Old Becords. 

Certain variations in old entries of receivers' 
accounts, as to a manorial customary pay- 
ment of a coal toll, extending over three 
centuries, and uniform in amount: Held, 
to be no objection to the validity of the 
claim. Beai{/brt v. Smith, 4 Exch. 460. 

80. Written and Unwritten District 
Bales. Where any local mining customs 
exist, controversies affectinjy; a mining right 
must be solved and determined by the cus- 
toms and usages of the bar or digis^ngs em- 
bracingthe claim as to which such right is as- 
serted or denied, whether such customs and 
usages are written or unwritten. Morton 
V. Solambo C. M, Co. 26 Cal. 527; B. & W. 
L. C. 107. 

81. Eridenee of in Other Miniaf- 
Districts. The rule of law excluding evi- 
dence of custom in neighboring manors has 
been varied in "mine countries, Derby- 
shire, etc " to admit evidence to explain or 
corroborate the cnstom of the manor is 
question; and the same exception was in 
ttiis case extended to the custom of digging 
turf, by analogy. Ely v. Warren, 2A.ilZ. 
189. 

82. Custom in Other Districts. 

Quer^ — whether custom in other mining 
districts admissible. Brown y, 49 <Sj 56 Q. 
M. Co, 15 Cal. 153. 

88. Proof of Cnstom in an Adjoin- 
ing Manor. On the question of the exist- 
ence of a custom (as to minerals) in a cer- 
tain manor, evidence of such custom in an 
adjoininj^ manor is not admissible, unless 
such adjoiniug manor and the manor in 
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question were parcels of one original manor, 
and had been severed since legal memory; 
otherwise they might have had different 
immemorial customs. Anglesey v. HcUherton^ 
10 M. & W. 218. 

Zi. E?ldenoe of Miningr Custom in 
Nel^hboriu9 llanorg. Wliere, in each of 
sevenil manors belonging to the same lord, 
and part of the same district, it appeared 
there was a class of tenants answering the 
same dei^cription, miners taking copper and 
paying a customary toll, and to whom their 
tenements were panted by similar words: 
HeUl, that the evidence of what rights had 
been enjoyed by those tenants in one manor 
midit be received to show what were their 
rights in another. Botoe v. Brenton^ 8 B. & 
C. 758; 3 Mann & Ry. 133. 

85. Costom Controlled by Agree- 
ment* The general established custom of 
miners enters into and forms a part of a 
lease of mining lands, in the absence of any 
express stipulation to the contrary, or of a 
private custom of the lessor known to both 
parties. Btatty v. Gregory^ 17 Iowa, 109. 

86. Prfyate Custom. The lessee of 
mining lands is not bound by the private 
custom of the lessor, unless the lease was 
executed with knowledge thereof by such 
lessee or his assignor. BecUty v. Gregory^ 
17 Iowa, 109. 

87. Certainty In Pleading. Plea of 
a custom to dig and take awa^ lead after 
the customary duties were paid, adjudged 
bad for uncertainty, not showing what the 
duties were, nor to whom payable, etc., 
upon the rule that every parcel of a custom 
must be alleged in the plea. Bererford v. 
Bacon, 2 Lutw. 1317. 

88. Incompetent Witness— Practice- 
England. A person who pays highway 
rate within a parish, is not rendered a com- 
petent witness by the 54 G. 3, c. 170, s. 9, 
upon the trial of an issue whether within 
that parish there is a custom that all per- 
sons residing therein whose duty is to cause 
the highways within the parish to be re- 
paired, may take shingle from the sea 
Deach for the purpose of such repair, the 
custom not being a matter relating to 
ratio or cesnes^ within the meaning of the 
act. Oxenden V. Palmer, 2 B. & Ad. 236. 

89. Form of Interro^tory as to. An 

interrogatory put to a witness as to a pre- 
vailing custom in regard to the discovery 
of lead mineral, without by the question 
disclosing the pertinency and object of it, 
is inadmissible, unless the question dis- 
closes the custom proposed to be proved, so 
that the court can see its relevancy. Eeker 
V. Moore, 2 Chand. Wis. 85. 

See District Rules; Usage. 



DAM. 

1. To what extent an Appropriatioi. 

A dam across a natural water-course is an 
actual appropriation of the water at that 
point, but not below it» even though the 
waterflo wing over the dam has been brought 
into the water-course by ditches constructed 
by the owners of the dam. Keliy v. NaUma 
W, Co,, 6 Cal. 105. 

2. Upper and Lower Dams— Effect of 
Booming. Where, in 1865, A. built a 
dam and mill upon a certain stream, after- 
wards B. built another dam about 165 feet 
below the mill-wheel of A., which lower 
dam of B., however, at the time when con- 
structed, and for a long time afterward, in 
no wise interfered with the mill or dam of 
A.; but in 1869, parties owning mining 
claims above both dams began to work 
their claims by a system entirely unknown 
at the time the dams in question were 
built, which system (booming) consisted in 
alternately checking the flow of water, and 
then letting it out suddenly at a full head, 
^hereby js^reat quantities of tailings, etc, 
were earned down stream, and settling be- 
tween the two dams in question, caused an 
obstruction to the upper one belonging to 
A., the plaintiff: Held, thai B., the de- 
fendant, was not responsible; that it was a 
damage resulting only as a remote result of 
his building the lower dam, and that it 
was a clear instance of damnum absque m- 
jurkk Proctor v. Jennings, 6 Nev. 83. 

8. Cannon Claim* The owner of a 
mining claim comprising the bed of a can- 
yon may erect dams across the bed of the 
canyon for the purpose of enabling him to 
work the same, even if thereby mining 
claims on the banks of the canyon belong- 
ing to others are flooded; provided the 
claim in the bed of the canyon is the oldest 
location, and in such case the injury sus- 
tained by the owner of the bank claim is 
damnum absque injuria. Stone v. Bumpus, 
46 CaL 218; S. C. 40; Id. 428. 

4. Right to Flow. The reservation of 
a stream upon which is erected a dam, im- 
plies the reservation of the right to set the 
water back at all times to the same extent 
as it was set back by the dam at the time 
of the grant. French v. Carhart, 1 N. Y. 
96. 

DAMAGES. 
See Measure of Damages. 

DEED. 

1. Mines Pass as of conrse. Mines 
not severed from the general title pass with 
the soil without being expressly mentioned 
in the deed. Hartwell v. Camman, 2 Stock. 
(N. J. Ch.) 128. 
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2. Mines and Minerals— Parol EtI- 
denee— Known Minerals. Parol evidence 
is uot admissible to show that when a deed 
was made conveying **all mines and miner- 
als" copper ore alone was contemplated by 
the parties, or known to exist on the Land, 
80 as to restrict the operation of the words 
of the CTant Id. 

Parol testimony may be received to ex- 
plain the technical mean'ine of such words 
as "mines" and ** minerals," but not to 
show that the parties to the deed gave any 
pecoliar or restricted meaning to such 
words. Id. 

8. Omission of ^^Mines" after ^^Qnar- 
ries''— Constriietlon. D. mortgaged m fee 
lands having beds of coal under them, the 
conveyance expressly mentioning the mines 
to T. for securm^ a sum of money and in- 
terest; then devised all the mines under 
the bnd to her seven children, as tenants 
in common in fee, and all other her real 
estate to A., B. and C, their heirs and 
assij^ns upon trust to sell; then demised to 

A. and B. two seams of coal under the lands 
for fifty years, at £105 rent, and afterward 
died, and after her death the rent was paid 
to the seven children. Previous to her 
death T. died, after having devised all free- 
hdld estates held by him in mortgage to H. 
and J., their heirs and assigns. Afterward, 
by lease and release between A., B. and C. 
of the first part^ H. and J. of the second, 
mortgagee of other premises of the third 
part, and K- of the fourth part, reciting 
that A., B. and C. had put up for sale the 
lands comprised in the mortgage, and K. had 
been declared purchaser of the lands (ex- 
cept the beds of coal beneath), it was wit- 
nessed that H. and J., at the request of A., 

B. and C, did bargain, sell and relea^^e 
nnto K. the closes of land, together with 
all and singular the quarries, etc. , (omitting 
the word "mines"), except and always re- 
serving unto A. and B., during the term of 
thirty years, all the mines and beds of coal 
nnderthe lands, etc., to hold the said closes 
of land (except as before excepted), unto 
K., his heirs and assigns forever: Held, 
that the mines or seams of coal did not pass 
to K. Denison v. HoUiday, 3 H. & N. 670: 
1 Id. 631. 

4. The Bijrht to Mine Created by 
Deed, The right to mine ore upon the 
land of another, whether it be an easement 
or by license, cannot be created except by 
deed. Fuhr v. Dean, 26 Mo. 116. 

5. Of Foreigrn Mine. The conveyance 
w a mine in a foreign country not required 
to he Droved by the production of a deed in 
a collateral proceeding. Steigenberger v. 
C'o/T, 3 Scott's N. R. 466; 3 Man. & G. 191. 

«. on— Peeniiaritlesof SnbJect-matter 
—iSelenee- Obscure Contraci. In cases 



of obscure instruments, especially on mo- 
tion for a preliminary injunction, a court 
may inquire into the actual state of the 
knowledj^ which the parties to it had upon 
the subject of it, and where it involves 
questions of science, may refer to the state 
of public knowledge, or that of learning at 
the time the deed was made: So held upon 
the construction of an indefinite and uncer- 
tain ^ant, or lease, or license of the oil, or 
the right to take the oil upon a tract of land 
made at a time before oil was known to be 
produced by boring, and was only collected 
in small quantities from the surface of the 
water. French v. Brewer, 3 Wall. Jr. 346. 

7. Blind Lode^Tnnnel Discovery— 
Parol Explanation. Where a lode kno>\7i 
as the Gold Hill Ledge had been discov- 
ered and located on the surface, and it re- 
mained in doubt whether it was the same 
lode which had been cut by a tunnel below 
and the said tunnel was prosecuted for blind 
lodes, as well as for the lode discovered on 
surface: Held, that not only could the hab- 
endum of a deed which was uncertain as to 
its conveyance of the Grold Hill Ledge be 
used to explain or qualify the description 
in the granting clause, but that parol evi- 
dence was admissible to show the circum- 
stances under which the deed was made to 
reach the intent of the parties as to the 
Gold Hill Ledge. McCurdy v. Alpha O. <(; 
S. M, Co,, 3 Nev. 29. 

8. Identification of the Tein— Emery- 
Iron Ore. Where there was a grant of the 
metals and minerals in a certain tract "be- 
ginning at the center of the vein of iron ore 
on the line between, etc.," and in trespass 
for taking ore there was conflicting evidence 
as to whether there was any sucTi vein, or 
whether there was not more than one vein, 
and whether the parties agreed on a line of 
rocks as marking a supposed vein, and 
whether if any vein it was not a vein of 
emery instead of iron : Held, that if there was 
one vein of iron ore as called for in the deed, 
parol evidence could not affect the construc- 
tion of the deed upon the question of 
boundary; 2. If more than one vein parol 
evidence must show which was intended; 
3. If it was a vein of emery or a line of 
rocks it would be a good boundary under 
the deed though treated by the parties as a 
vein of iron ore. Chester Emery Co, v. 
Lucas, 112 Mass. 424. 

9. Parol Explanation. In an action 
invohnng title to a mining claim, plaintiff 
offered a deed conveying **all that certain 
piece of mining ground situated in Comer's 
field, on Swindle Hill, south of the road 
leading from Yankee Jim's to Todd's Val- 
ley, known as the Booth claims and marked 
by stakes and comers, four hundred feet 
front, more or less, and running back into 
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the hill," which deed, it was alleged, cov- 
ered the ground in dispute: Heid, that 
parol evidence should have been allowed to 
show the relation of all the calls in the 
deed; that if part of the claims were north 
of the road there niii^ht still be enough true 
calU to enable the false to be rejected as 
surplusage; and that the phrase ** running 
into the hill." might be shown to be a min- 
ing term and its meaning explained- Reamer 
V. Neimith, 34 CaL 624. 

10. Grant of Zinc Ores enlarged by 
grant of Estate— Construction. A deed 
conveying "all the zinc ores in the follow- 
ing described premises," proceeding with a 
description by metes and bounds, and con- 
tinuing with the words, **and also all the 
estate, right and title of the said parties of 
the first part in the before described prem- 
ises," construed to convey all the interest of 
the grantors within the metes and bounda 
New Jersey Zinc Co. v. BoHon Fr, Co., 16 
N. J. Ch. 418, overruling S. C. 2 Beas. 13 
N. J. Ch. 322. (Five out of twelve judges 
dissented. ) 

1 1 • Two Locations on same Lode, same 
Yein nnder dliferent names. Where the 
language of a deed admits but one con- 
struction, and the premises exist as called 
for in the deed, the grant of the deed cannot 
be limited by acts done in connection with 
the original location of the vein nor the 
failure to use all the names by which the 
vein may have been located or claimed. 
Philpots V. BUisdell, 8 Nev. 61. 

12. Misdescription of Ore Yeln, mis- 
take— Injunction a?ainst suit on war- 
ranty, pending reformation. A., the 

owner of a lot of land, conveyed to B. all 
the minerals upon a portion of the lot, de- 
scribing it by metes and bounds, following 
the course of a vein of iron ore, with the 
right to enter for the purpose of digf2:ing 
and carrying away the same. Subse- 
quently A. conveyed by warranty deed to 
C. all the minerals upon the whole lot, 
describing it by metes and bounds, with 
the like right to enter, dig and carry away, 
excepting and reserving all rights, privi- 
leges and easements conveyed to B. by the 
first deed. In fact B. and C. bought the 
property described in the second deed upon 
loint account, and C. took the deed in trust 
jor himself and B. While the property was 
8o held B. and C. negotiated a sale of one- 
third thereof to D., and C. executed a deed 
of warranty to B. and D., purporting to 
oonvey to them two undivided tnird parts 
of all the rights,, privileges and easements 
described in the second aeed, repeating the 
description of the whole lot by metes and 
bounds, "meaning? hereby to convey to B. 
one undivided third part of the above de- 
scribed rights, privileges and easements, 



i 



and one undivided third part to D." The 
third deed as between C. and B. was with- 
out further consideration, and was intended 
and understood to execute the trust above 
mentioned by conveying to B. the leg^ 
title to one-third of the interest conveyed 
by the second deed, and to convey for the 
joint benefit of B. and C a like third to D. 
The scrivener who wrote the third deed had 
the second deed before him, and was di- 
rected to make a warranty deed, but was 
not told either to omit or insert the excep- 
tion, and he omitted it, supposing that its 
omission was immaterial At this time B. 
and C. and the scrivener, under a mistake 
as to the true interpretation of the deed in 
the location of the premises, supposed the 
situation of the iron vein, described in the 
first deed, to be such that no part of the 
property conveyed by that deed was in- 
cluded within the description in the second 
deed. D. at this time knew nothing about 
the vein of iron ore, or the first deed. After 
this C. conveyed his remaining third in the 
property to B., and D. did the like, and R 
oecame sole owner, subject to a mortgage 
made by him to D. In an action of tort 
brought by E., who had become owner of 
the rights conveyed by the first deed 
against B. , it was determined that the min- 
erals described in the first deed were upion 
the land described in the second and third 
deeds. B. paid the judgment recovered 
against him in that action, and began an 
action against C. for breach of the cove- 
nants contained in the third deed. On a 
bill in equity brought by C. against B. and 
D. to reform the third deed, so that the 
property and rights described in the first 
deed might not be included therein, and to 
restrain B. from prosecuting his action at 
law against C. : Held, that the plaintiff was 
entitled to an injunction against B., re- 
straining him from setting up the third 
deed or covenants therein contained as ap- 
plicable to the vein of iron ore, so far as 
regarded the third part thereby conveyed 
to B. ; and also in order to prevent circuity 
of action, so far as regarded one-half of 
the third part thereby conveyed for the 
joint benefit of B. and C. to D., and after- 
ward conveyed by B. to D. ; and also re- 
straining B. from prosecuting his action 
against C., except so far as might be neces- 
sary to ascertain the amount of damages, 
until B. should have procured D.'s assent 
to such a refonnation of this deed, or to 
such a release as would secure C.'s rights. 
Wilcox V. Lttcxu, 121 Mass. 21. 

18. Conditional Severance — Limita- 
tion of Time— Option. The grantee of a 
right of mining, who, by the terms of the 
deed, is bound to surrender the right at the 
end of a year, if he finds it unprofitable, 
and who, at the end of the year, indicates 
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no intention to do so, cannot have his right 
Kmitcd to one year. MeBee v. Lqftis, 1 
Strobh, (8. C.) Eq. 90. 

14. A^eeraent dlstingalshed from— 

Stamps* A paper signed by the defendants 
stateil that the plaintiffs ajgreed to sell to 
the defendants all the two upper veins or 
beds of coal (describing them by their name 
and locality), containing by admeasurement 
lixteeD acres, at the price or sum of £77 
per acre, to be paid for as follows : the sum 
of £100 on the day of the date thereof, and 
the remainder by ec^nal quarterly payments 
of £25 each, and it was stipulated that, if 
the defendants should work more coal than 
in any year should exceed £100, at the rate 
of £77 per acre, they should pay for such 
excess: HM, that the instrument was not 
a conveyance, and therefore did not require 
a stamp as such. PfUUipi v. Morri$<m, 12 
M. & W. 739. 

15. LlMMe— Witnemes.— An instru- 
ment of writing which does not, and was 
not intended to, grant the soil in fee, but 
the use only for the purpose of mining, is 
not a deed for the conveyance of the land 
within Uie act of 1795, requiring two wit- 
Denes. McBee v. Lo/Us, 1 Strobh. (S. C.) 
£q.ML 

16* DHeh in Sections— Construction— 
Feeders* One water ditch cannot pass by 
a deed of another water ditch as an appur- 
tenance thereto, although the latter ditch 
is a feeder to the former, and its waters un- 
available unless carried into and through 
the former. Donnell v. Humphreys, 1 Mont. 
518. 

Bnt where the description of the ditches 
conveyed is not definite, and it requires 
parol evidence to identify the particular 
ditches intended, evidence of such relation- 
ship of the ditches is admissible in aid of 
the contention of the CTantee that such last 
mentioned or feeding ditch was intended to 
be conveyed. Id. (Knowles, J., dis- 
lented.) 

17* Constmetion— AlMolnte €hrant*— 

A deed after the grant of a distinct parcel 
in fee continued *'also the ri^ht of digging 
for coal under the adjoining land lying east 
of said lot (describing such adioining land), 
together with all and singular the tene- 
ments, hereditaments and appurtenances, 
to the said lot or parcel of ^ound belong- 
ing, with the right of digging for coal as 
aforesaid." Also a covenant of warranty 
<tf the lot, " with the right of dis^n^ for 
coal as aforesaid," to the grantee, nis heirs 
and assigns '* free from the claim of all per- 
sona:" Held, a convevance of the absolute 
property in the coal, with the exclusive 
right to mine and remove the same. List 
T. Co«», 4 W.Va. 543. 



18. Construction— "Dexter Ledge." 

If the term ** Dexter Ledge of Lime Rock," 
used in a charter of incorporation as de- 
scriptive of the corporate property, has ac- 
quired a settled definite meaning in the 
community, as including certain lime rock of 
definite extent and excluding all other, such 
lime rock only would be deemed to be in- 
tended by the charter, whatever might have 
been the general expectation of the corpor- 
ators; aua parol evidence is admissible to 
prove that the term has acquired such 
meaning. Dexter Lime Hock Co, v. Dexter, 
6 R. I. 353. 

If, however, the petitioners for the act of 
incorporation use the term, or expressly, 
or by plain implication, define its extent in 
their petition, such definition may be re- 
sorted to, to explain the meaning of the 
term in the charter. Id. 

19* Constrnotion— drant of Ore. A 

grant to one and his heirs of all the iron 
ore, metals and minerals in a described ' 
tract of land, with the right to enter and 
dig and carry away the ore, etc, the 
grantor "having one year's notice previous 
to commencing to dig upon the premises," 
is a grant of a present estate in fee of the 
ore, etc., and gives the grantee possession 
so as to maintain an action against a tres- 
passer who removes the ore, although the 
grantee had ffiven no previous notice of his 
intention to dig upon the premises. Chester 
Emery Co, v. Lucas, 112 Mass. 424. 

20* Constrnotion — Grant — License* 

An instrument authorizing defendants '*to 
enter upon our lands * * and di^ up, 
remove and take away from said lands so 
much gravel * * as the said company 
may choose for the construction of their 
gravel road," construed to be a grant and 
not a license, and therefore irrevocable. 
Bracken v. RushviUe <k V. O. i?. Co,, 27 Ind. 
347. 

2 1 * Constmction— ConTcyance of Land 
and Not Licence. A conveyance of a tract 
of land with *'the full richt, title and priv- 
ilege of digging and taking away stone- 
coal to any extent" the grantee might 
think proper from under an adjoining tract 
owned by the grantor, is not a licenee but 
a conveyance of entire ownership of the 
coal in place, beneath the adioining tract. 
CaldweU v. FuUon, 31 Pa. St. 474. See 
32 Id. 241; and 53 Id. 229. 

A grant of the privilege of raising iron 
ore in the lands of the grantor, at a certain 
price per ton, is an incorporeal heredita- 
ment, not a mere license revocable at the 
will of the grantor. Johnstown Iron Co. v. 
Cambria Iron Co., 32 Pa. St. 241. 

Such a right is not exclusive in the 
grantee but to be enjoyed in common with 
the grantor, his heirs and assigns. Id.; 
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Caldwell v. FulUm, 31 Pa. St. 474, distin- 
guished. 

22. Constrnctlon— Resenratlon— Kon- 
oser— Grants of Minerals after Orig- 
inal Reservation. By indenture of 1738, 
A. granted to McC. certain lands, and 
amongst them **ten acres of creggau," 
excepting mines, minerals, and quarries, 
with liberty to enter, search, aig, etc 
By deed of settlement 1739, A. granted 
to trustees ** all that and those the baronies, 
townships, manors, towns, lands, fee-farm 
rent« and hereditaments" thereinafter men- 
tioned, amongst which were ** the ten acres 
of creggan," and "the chief or fee-farm rents 
out of the premises mentioned," and **the 
revernion and reversions, remainder and re- 
mainders, yearly and other rents, issues 
and profits of all and every the aforesaid 
baronies, lordships, manors or reputed man- 
ors, lands, tenements, hereditaments and 
premises, and all parts, parcels and mem- 
bers of the said premises, or any of them," 
to hold for certain uses. By another deed 
of 1822, were granted '*all the baronies, 
lordships, castles, manors, towns, lands, 
quarter-lands, fee-farm rents, and other 
rents, tenements and other hereditaments, 
with their and every of their rights, royal- 
ties, members, and appurtenances," etc., 
subject to incumbrances upon certain trusts: 
ffeb, in an ejectment on the title to re- 
cover the Quarries and limestone on certain 
of the lanas so granted, that the words in 
either deed were sufficient to pass the quar- 
ries; 2. That the failure to work the mines 
under the reservation of the deed of 1738 
for twenty years did not bar the right of 
the owner, in whom they remained the same 
as if he had not granted the surface, nor 
amount to a discontinuance under the act 
of 3 and 4 W. IV, c. 27, s. .3. McDonneU v. 
McKinty, 10 Irish L. R. 514. 

28. Identiiyinflr Property described. 

Where documentary evidence in the shape 
of conveyance of mining claims is admitted, 
further proof may be given, if requisite, 
to show the identity of the claims with 
those mentioned in the complaint, and the 
court will not control the order of proof. 
Jackson v. Feather Rwtr Co., 14 Cal. 19. 

24. Parol Eyldence— Ditches. Parol 
evidence is not admissible to show that the 
grantors in a deed in which the property is 
described as **all the water of the right- 
hand fork of Oro Fino gulch," intended to 
convey the water of the left-hand fork of 
the same gulch. Taylor v. HoUer, 1 Mont. 
688. 

25. Of Water— Habendnm— Construe- 
tlon — Moiety. A deed conveying the un- 
divided half of a certain ditch, from the 
Trackee river to a certain mill, the granting 
clause and description being followed by 



the words *'and all the water of said 
Truckee river, which may or can be led 
through said ditch and flume, or either of 
them, or as the 6&uxe may be enlarged at 
the cost of the party of the second part," 
conveys only an undivided interest m the 
ditch, flume and water. The sweeping 
clause does not enlarge the grant as to the 
amount of interest conveyed. Fogu8 v. 
Ward, 10 Nev. 269. 

26. Deed of One Co-Tenant Inopert* 
tire. A deed by one tenant in common of 
minerals, of a portion of the common estate 
by metes ana bounds, is inoperative as 
against bis co-tenants. Hartford Ore Co, 
V. Miller, Same ads. Same, 41 Conn. 112. 

27. Tenant for Life— The Word 
Mines. One seized in fee conveyed his 
lands containing mines, all of which were 
unopened, with all ** mines, waters, tree^" 
etc, to A., tenant for life, remainder to B., 
etc: Held, that the tenant for life could 
not open the mines; that the meaning of 
inserting mines, trees and water was that 
all should pass, but not to grant a power 
over them, except to those who had an es- 
tate of inheritance. WhUJield v. BewU, 2 
P. Wms. 240. 

28. Warranty— Ontstanding Lease. 
A warranty of title upon sale of the surface, 
reserving minerals, is broken by the exist- 
ence of an outstanding lease of the minerals, 
under which the lessees are bound to get 
all the coal without leaving support to Uie 
surface. Taylor v. Shafio, 8 B. & S. 22a 

29. Fraud in Sale not to affect Cob- 
struction. No wei|^ht is to be given to 
parol testimony which is contrary to the 
obvious construction of written docunieots 
confirmed by the acts of the parties and 
their acquiescence, although hardly any 
len^h ot time would bar them from redress 
against fraud if proved. Attoood v. SmaU^ 
6 C. & F. 232. 

80. Latent Ambiffulty — Letters of 
Affent. Where a deed purported to grant 
all the coal mines in the lands in the oc- 
cupation of K., and the grantor had not at 
that time any lands in the occupation of 
K., and the deed was founded upon a con- 
tract of sale executed some months before, 
to which the grantor's land steward was 
the subscribing witness: Held, that for the 
purpose of explaining the latent ambiguity 
in the deed, lettters written by the latter 
to the grantees, respecting the sale to them 
by the grantor of the coal mines in the deed, 
and purporting to be written by his direc- 
tions, were admissible evidence, without 
showing an express authority from the 
grantor to write them. Beaumont v. Field, 
1 B. & Aid. 247. 

81. By Grantor ont of Possession. Ad- 
verse possession (of mining land in Michi- 
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gan) does not invalidate a conveyance by the 
party out of possession. Roberts v. Cooper^ 
SoHow. (U. S.)467. 

82. Escrow— Consideration out of 
Claiin* Where White, in consideration 
of $1500, conveyed an undivided interest in 
certain mining claims by deed containing 
the following condition: "The said Beem 
shall pay to the said White all the divi- 
dends that shall at any and all times be 
declared to one-twelfth of said claims, also 
all the proceeds of his wages due him for 
labor in said claims, after receiving $10 per 
week for his own support, until the amount 
paid shall equal the sum of $1500, with in- 
terest mentioned above; then this bill 
of sale shall be given unto the said Beem 
by him who may have it in possession, 
thereby givine unto the said Beem full 
possession and control of said property:** 
ndd^ that Beem was bound to contribute 
his labor on the claims until his labor (less 
$10 per week reserved) and the proceeds of 
the claim equaled the price to be paid. 
Bern, V. McKmkk, 10 Cal. 538. 

Htld /urther, that the deed was but an 
escrow in the hands of McKusick, the 
holder, and B. was entitled to nothing more 
than the delivery of it, and was oiSy en- 
titled to this on a strict compliance with 
the stipulations of the contract on his part 
Id. 

SS. Real Consideration — Estoppel. 

The parties to a deed are not estopped by 
the consideration expressed in it, from 
showing what the real consideration was. 
Irvme v. McK&m, 23 Cal. 472. 

84. Before Territorial Organization. 

A deed for a mining claim executed and 
recorded in the district where the claim is 
sitaated, before any act was passed by the 
territorial assembly relating to such instru- 
ments, cannot be given in evidence without 
proof that it was executed by the grantor. 
Sullwan V. Hentftf 2 Colorado, 424. 

S5. Prior and later Grants. When 
the common owner of adjoining tracta sells 
the coal under one tract to A., and the coal 
under the adjoining tract at a later date to 
B., any right of privilege directly conferred 
by the former deed ** must dominate any 
conflicting right " found in the conveyance 
to B. Homer v. Watson, 79 Pa. St. 242. 

86. Defeetlre conTeyanee good as 
MU of Sale. A pa|>er purporting to be a 
deed of trust, reciting a corporation as 
srantor, and having affixed thereto the fol- 
lowing attestation: ** Witness the signa- 
ture and seal of William Scott, president of 
said Blennerhassett Oil Co., and who is 
l^liy authorized by the board of directors 
otaaid company to make this grant, this date 
•fore written. William Scott," is not the 



deed of the corporation. Ranch v. Blenner- 
hasseU Oil Co., 8 W. Va. 36. 

Such paper, however, relating merely to 
goods' and chattels, is valid. Id. 

87. Bill of Sale. A bill of sale pur- 
porting to convey only the interest of the 
vendor without warranty, conveys only the 
present right of the maker of such instru 
meut. CUirk v. McElvy, 11 CaL 160. 

88. Seal— BUI of Sale. It is no ob- 
jection to the admissibility of a bill of sale 
of a mining claim that it is not under seal, 
whatever may be the effect of it as evi- 
dence. Jackson v. Feather River Co, , 14 CaL 
19. 

89. Bill of Sale of Claim -Execn- 
tion. A bill of sale of a mining claim 
executed by three grantors is admissible in 
evidence if the execution of only two of 
the grantors is proven. If the execution of 
the third grantor is not proven, the failure 
to make this proof shoula be taken advan- 
tage of by asking the court to instruct the 
jury to disregard it so far as it purports to 
convey the interest of the person whose sig- 
nature is not proven. St, John v. Kidd, 
26 Cal. 263. 

40. Mortgage— No Corporate Seal. A 

mortgage made in connection with a bond 
to secure the debt of a corporation styled 
the Scott River Water and Mining (Com- 
pany, named as parties of the first part 
rantors), W. P. Poole, C. W. Tozer, G. 
Terry and J. Reid, "president, directors, 
and members of the Scott River Water and 
Mining Company," and concluded as fol- 
lows: " In witness whereof, the said parties 
of the first part hereunto set their hands 
and affix their seals," followed by the sig- 
nature of the four persons above named, 
with a seal or scrawl affixed to each : Held, 
that this conveyance was not sealed with 
the corporate seal, and was therefore inop- 
erative as the foundation of any right or 
claim to the corporate property which it 
purported to convey. Richardson v. Scott 
River Water and Mining Company, 22 CaL 
160. 

41. Under Seal— No Power under Seal 
—Parol Contract. A license of the priv- 
ilege to exsect iron ore at a certain rate per 
ton, containing covenants signed *' Michael 
Garner (seal), William Irwin (seal), by agent 
Miles McHugh:" Held, that McHugh not 
being attorney in fact created by instrument 
under seal, and Irwin never having con- 
finned the instrument by deed, that it was 
not his deed. But that having accepted 
the benefit of it, he was liable as upon a 
parol contract Orove v. Hodges, 55 Pa. 
St. 504. 

42. Bill of Sale— Intent. No precise 
form of words is necessary to work a con- 
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veyance in a bill of sale for a niiuiiig claim. 
If it be clear from the language of the in- 
Btrument that the maker intended to pass 
therebv the title to the property the law 
will, if possible, so construe the words used 
as to effectuate that intent. Meyers v. Farqu- 
harwn, 46 CaL 190. 

48. Parol Sale— California. Prior to 
the act of the legislature of California, of 
April 13, 1860, a parol sale of a mining 
claim accompanied by transfer of posses- 
sion was valid; but since the passage of 
that act a deed or a bill of sale is necessary 
to convey title. King v. Bandlettt 33 Cat 
318; n. & W. L. C. 334; OoUer v. FeU, 30 
Cal. 481; see PaUeraon v. Key atone Mining 
Company, 30 Cal. 360. 

44. CoDYeyanee— California. The act 

of April 13, 1860, relative to the convey- 
ance of mining claims (requiring a writing) 
applied to gold claims unttl the amendment 
of 1863, since which it has applied to all 
mining claims. Patterson v. Keystone M. 
Co., 30 CaL 360. / 

45. Of Corporation, Antliority. The 

power to sell and convey corporate prop- 
erty can be conferred only by the board of 
trustees when assembled and acting as 
Buch. The board may confer this power 
upon themselves as individual trustees, or 
upon any other person or persons. Gcuh- 
VfUer V. 'WiUis, 33 Cal. 11. 

46. Company name— Competent ^an- 
tee« A deed or bill of sale to a mining 
company by its name, e. g,: The **Guata- 
mala Mining Company," shows on its face 
a grantee capable of takiuj^ as against a 
general objection to its admission. Cochran 
V. 0'Ke(fe, 34 CaL 564. 

47. To non- existing Corporation. 

Burns contracted for the purchase of oil 
land from S., and sold shares with the 
purpose of obtaining an inc-orporation of a 
company. The vendor conveyed to **llie 
Middletown Oil Company," no such com- 
pany having been incorporated: Held^ that 
the deed passed no title, and that the 
shareholders took no title either from 
Bums or the vendor. Bums v. McCahe, 
72 Pa. St. 309; McCabe v. Bums, 66 Pa. 
St. 356. 

48. Corporate Seal -Recital of An- 
tliority. A deed, without the corporate 
iBeal, purporting to have been executed on 
behall of a corporation by its board of 
trustees, is inadmissible as evidence with- 
out first showing their authority to execute 
the same. The recital of such authority in 
the- deed is no evidence of its existence. 
OashwUer v. WilUs, 33 Cal. 11. 

' 49. Corporate 8eal implies Antliority. 

. A deed signed by the trustees, and having 



the corporate seal affixed, is prima /octe 
the deed of the corporation, and all pro- 
ceedings of the company necessary to aa- 
thorize ita delivery, or to give it validity, 
are presumed. Miners* Ditch Co. v. ZeUer- 
bach, 37 Cal. 543. 

50. Of Corporation Seal^PrimaFteie 
Efidenee. Where the deed of a (miuiiu') 
corporation has the corporate seal attixea, 
and is signed by the proper officers, no vote 
of the directors need be shown authorizing 
its execution; the seal itself is prima fade 
evidence that it was executed by proper 
authority. Cnion G. M. Co. v. The Bank, 
2 Colorado, 226. (Wells, J., dissented.) 

51 • Rejection of Repngrnant Claiue. 

An estate with the "mines and miueralB** 
was settled, and power was given to the 
trustees to demise the hereditaments and 
the coal and minerals, etc., but so as the 
lessees should not be "dispunishable for 
waste:'* Held, that the last clause was repug- 
nant, and that the trustees might demise 
mines, both open and unopened at the date 
of the settlement. Daly v. Beckett, 24 Bea- 
van, 114. 

62. Deed mnst i>e Prodnced or Ac- 
counted for. An interest in a mining 
claim being purcha&ed by deed, the transfer 
can be shown only by production of the 
deed, or by proof of its loss and secondaiy 
evidence of its contents. King v. Bandiett, 
33 Cal. 318; B. A W. L. C. SU; PaUersM 
V. Keystone M. Co., 30 Cal. 360. 

When a mining company has taken up 
a claim by location, proof of a person being 
a member of the company would be com- 
petent proof upon a question of title, and 
would snow his interest in the claim as a 
joint locator; but where a party claims by 
purchase he can only show title by the pro- 
duction of his deea, or proof of contents 
after loss and search. King v. Randlett, 33 
Cal. 318, B. & W. L. C. 334. 

See Conveyance; Grant. 

DELIYERT. 

1. Oil ft-om Tank. The property ia 
oil in a partially laden barge in the process 
of filling, does not pass as the oil flows from 
the tank into the barge. Bochester 6: 0. 0. 
Co. y. Hughey, 66 Pa. St. 322. 

2. To Agent Coal received by an agent 
for purposes of reshipment merely on a 
further section of the route is not delivered; 
it is still in transit; otherwise, if so received 
by a general agent of the buyer having 
power to alter its destination altboagh 
oetween the points of transit Pottinger v. 
Hecksher, 2 Grant Ca. (Pa.) 309. 

8. Wood delirered in absence of agent 
—Want of Assent. When a mining corn- 
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pany, bv its asent, had negotiated for 3000 
cords of woo<C and the agreemeut was re- 
duced to writing and signed by the com- 
pany, but not by the other party, an item 
of the contract being that the other party 
should famish a bond to secure perform- 
ance, and the bond not being furnished, the 
a^nt of the company left the State, con- 
sidering the contract abandoned : Hrbi^ that 
the contract was never consummated, and 
the company was not bound to receive or 
pay for wood furnished durinc the absence 
of the company's agents by the party with 
whom the negotiation had been commenced. 
MorriU v. Tthama M. «fc M. Co,, 10 Nev. 
125. 

4. Of Salt, complete when loaded. — 

K. is the lessee of ll of a salt property, the 
rent of which is reserved in salt N., in 
July, sells to L. all his salt then on hand, 
or which he shall make before the first of 
next January, except what may become 
due to L. for rent. A. sends his boat, 
early in December, to N.'s wharf for a load 
of the salt, and the salt is put in the boat; 
bnt after the boat is loadea, and while the 
boatman is fixing his oars to start, L. comes 
to the place and forbids him to take the 
salt away, saying he has a landlord's war- 
rant, or would get one, to take the salt for 
rent Soon afterward, the deputy sheriff 
comes also, and forbids the boatman re- 
moving the salt saying he had a landlord's 
warrant or notice, though he does not ap- 
pear to have had such a warrant, whereupon 
Uie boatman leaves the boat, and L. takes 
posaession of it, and sends it down the 
riTer, and it is wrecked. In trover by A. 
acainst L. : Held, that there had been a com- 
plete delivery, that the salt belonged to A., 
And that the boatman had no authority to 
abandon the salt to L. Lewis v. Arnold, 13 
Gratt (Va.)454. 

DENOUNCEMENT. 

1. Forfeiture Hared by Life Tenant.— 

Moneys expended by tenant for life in 
working a foreign mine (in Colombia, South 
America), to prevent its forfeiture or liabil- 
ity to denouncement, ought to be refunded 
oat of the estate. Dent v. Dent, 30 Beav. 
363. 

DESCRIPTION. 

!• Magnetic Tarlatlon. In an action 
eoneeming disputed boundary between two 
mming cUims, de[>ending on an agreement 
between the parties, in which the word 
"north" was u»ed, and parol evidence was 
Admitted to prove that it was the custom of 
the locality to run boundary lines by the 
napetic meridian, and that that was the 
TOCTstanding of the parties: Held, that 
•neh evidence was admissible, not to con- 



tradict or vary the term, but to ascertain 
the sense in wnich it was used. Jenny Lind 
Co, v. Bower dk Co,, 11 Cat 194. 

2. Location. In premising the decision 
upon the sufficiency of description in a tax 
levy, the court say: ** We know it is a com- 
mon and almost universal custom for pros- 
pecters in this state to take up claims for 
mining purposes on the public domain, de- 
scribing them as so many feet of a certain 
lode, lead, ledge, or mineral vein, with all 
its dips, spurs and angles, but giving no 
lateral boundaries to the claim. (1865.) 
iitate V. Heal Del MotUe O, <(: S, M, Co., I 
Nev. 624. 

8. Bar Claims. Description of bar 
placer claims, giving name of claim and 
adjoining claim, size and location in canyon: 
Held, sufficient. Qrady v. Early, 18 Cal. 
1()9 

4. Led^ The term, "Great Hill or 
Ledge of Lime Rock," in a deed, is to be 
construed, in order to ascertain its extent 
and limits, in the light of the circumstances 
attending the transaction, according to the 
intent of the parties, derived from the lan- 
guage employed by them, rather than ac- 
cording to geological notions, however cor- 
rect, concerning the continuity and extent 
of the stratum of lime at the place referred 
to; and where the hill or ledge is described 
in the deed as "lying southerly from m^ 
dwelling-house," and another ledge is 
described in the same deed as "lyin^ 
easterly from said dwelling-house, and 
northerly from the driftway leading from 
said Great Led^ to the hme-kilns," the 
limits thus implied are to be observed, irre- 
spective of the continuity and extent of the 
stratum of lime. Dexter Lime Rock Co, v. 
Dexter. 6 H. I. 353. 

* 6. Lode held under Different Names. 

When a lode is conveyed it must be ascer- 
tained by the best means in our power what 
lode is intended; and if this can be done, it 
makes no difference that it has been called 
by a name illegitimately acquired. PhUl' 
potts V. Blaadel, 8 Nev. 61. 

6. <<Coal Bank "—Lease. Where the 
lease described what was let by the lessors 
as their ''coal bank and the appurtenances 
thereunto belonging," and dia not other- 
wise describe the premises leased, nor the 
boundaries, in an action for the rent re- 
served, in which eviction is set up as a de- 
fense, it is for the jury and not for the 
court to say what was the extent of the 
demise, it l>eing rather a latent ambi^iity 
to be solved, tmtn an instrument of writing 
to be construed. Tiley v. Moyera, 43 Pa. 
St. 404. 

7. Variance— Coal Vein. "The grantor 
of real estate, in a contract of safe of a 
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certain tract of land, reserved "twenty 
feet 6t stone coal running east and west 
through the same.'* In the deed tendered 
to the purchaser, this reservation was de- 
scribed as *'a strip or belt of stone coal 
twenty feet wide, and running through or 
acroes said tract, in an easterly or north- 
easterly direction, conforming to the course 
of the coal vein:" HeUl, that the descrip- 
tion in the deed was essentially different 
^ and more extensive than that set out in the 
contract of sale." (£n tire report.) Ferron 
v. Sturgeon, 10 Iowa, 586. 

8. Boundary ^^Ten Paees North of 
Quarries." A contract to convey lands 
bounded on the south by a line '*ten paces 
north of the quarries," the face of the quar- 
ries as worked being toward the south 
(the intention 1)eing to exclude his lime 
quarries from the grunt), construed to mean 
lands bounded on the south by a line ten 
paces north of the face of the quarries as 
wx>rked, without regard to the extent to- 
ward the north of the stone constituting 
the quarries. Huffman v. Hummer, 18 N. 
J. Ch. 83. 

9* Shawnee "Iron Works"— Appur- 
tenances. A sheriff's sale of the "build- 
ings, furnaces and other improvements 

* * * known as the Shawnee Iron 
Works," passes a railroad used in connec- 
tion with the furnaces, though passing over 
intervening lands between two parcels of 
the lands of the defendants in execution — 
although the word appurtenances was omit- 
ted from the levy. Wright v. Cfte^ttntU Hill 
Co,, 45 Pa. St. 475. 

10. Reserratlon— Extent of " Rolling 
Mills "—IinproYcments. In a deed con- 
veying a tract of land was this exception: 
^' Savmg and excepting a small part of the 
said piece or parcel of land hereinbefore 
firstly conveyed, upon which the rolling- 
mill improvements now in part stand." 
There were three separate builaings, consti- 
tuting one establishment, for the manufac- 
ture of iron, a rolling-mill, a slitting-mill 
and a puddling-mill, and the whole together 
were commonly called " The Rolling Mills:" 
Held, that this exception is not confined to 
the land on which one of these buildings, 
the rolling-mill proper, in part stood, nor 
to the ground actually covered by all of 
them, but embraces all the ground covered 
by any improvement connected with the 
whole establishment, and necessary or con^ 
yenient for its use and actually used in con- 
nection therewith; 2. That any stnicture 
' 1 made by the expenditure of labor or money 
by the owners of the rolling-mills, intend- 
ing to make the same more useful or valu- 
able, and actually used in connection there- 
' with and visible to the eye at the date of the 
deed, is an improvement within the mean- 



ing of this exception; 3. That the phrase 
*' now in part stand " does not confine the 
improvements meant to such as were erected 
or elevated; but, of the land conveyed, that 
part is within the exception whereon any 
of the rolling-mill improvements were, at 
the (lat« of the deed, situated, or placed, or 
remained. Carroll v. Oranite Mfg. Co., 11 
Md. 400. 

11. Erroneous Map— Boundary of Sett 
— Praetlee. In a '* sett, " or lease of a mine, 
the boundary line was thus described, **a 
line drawn from J. V/s house," to a bound- 
stone; and in the description of the parcels 
in the lease, it was said, '* which said prem- 
ises are particularly described by the map 
on the b«kck of this sett." On this map the 
boundary line appeared to be drawn from 
the nortn-east corner of the house. The po- 
sition of the house itself was incorrectly 
represented on the map: Held, that the 
judge was bound to look to the map as 
forming part of the deed, and to tell the 
jury that the line was to be drawn as marked 
on the map; the position of the house on Uie 
map being first corrected according to the 
fact Lyle v. Richards, L. R. 1 H. L. 222. 

Per Lord Westbury Dis. : In this case, it 
being ascertained that the house itself was 
incorrectly laid down on the map, it was im- 
possible to know by an examination of the 
deeds, and by their construction alone, from 
what corner of the house the boundary line 
was to be drawn; that consequently there 
was a latent ambiguity, which was to be 
determined by evidence, and was not de- 
pendent on construction. Id. 

12. Mechanic's Lien on Quartz Mill. A 

mechanic's lien which descrioes the property 
as a ** quartz mill, being at or near the town 
of Scott ville, in Amador county, known as 
Moore's New Quartz Mill," contains a suf- 
ficient description to hold the property, 
where there is no evidence that there was 
any other quartz mill at the place so desig- 
nated so as to render it uncertain which was 
intended. TibbetU v. Moore, 23 Cal. 208. 

18. Construction— Warranty of Lands 
" Described." Where the deed of S. Fow- 
ler conveyed certain tracts by metes and 
bounds and "also all the iron, zinc, and 
other ores on or within any of the lands of 
the said S. Fowler in the county of Sussex," 
with covenant of warranty of the ** lands 
and premises described "in it; Held,\hAi 
the warranty did not extend to the grant of 
ores and that the grantor M^as not estopped 
from buying in an outstanding title. do9- 
ton, etc. Co, v. CondU, 19 N. J. Ch. 394 

14. Parol Evidence to Identify. Where 
a mortga^ describes the property as the 
" interest in the quartz mill and lode form- 
erly owned by John H. Hancock, said in- 
terest being one-half of the mill and lode," 
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extrinsic evidence is admissible to iden- 
tify the property. Hancock v. WaUon, 18 
Cd. 138. 

li. IdeDtlficatlon of Monuments. The 

following description of a mining claim in 
a bill of sale *' commencing at an oak bush 
near the gate of Myers* cow-yard, running 
Btraight across the river to the head of the 
wing-dam put in by OM'ens & Co., in 1868; 
from thence to a prominent point of granite 
bed-rock in EI Dorado county; from this 
line down to the old Willow 6ar line," no 
State mentioned: UeUl, sufficient to allow 
tbe paper to be received in evidence, as the 
points mentioned might be well known 
monuments easily found and distinguished. 
Meyers v. Farquharson, 46 Cal. 190. 

16. Parol Eridence to Explain. Where 
the description of a mining claim is differ- 
ently stated in the complaint and the 
inKtrument sued on, but the descriptions are 
not contradictory, parol evidence is admis- 
sible to show that the two descriptions 
cover the same ground. Began v. O'Reilly , 
32CaL 11. 

17. Sarplnsage. If a deed of a ditch 
or right of way contain two descriptions of 
the property intended to be conveyed, one 
of whicn sufficiently describes the property 
and the other is wise in fact, the latter 
should be rejected as surplusage. Reed v. 
Spcer, 27 Cal 57. 

18. Expressio Unins Exelnsio Alterius. 

The rule expressio unius est exclusio aUenus 
applied to the construction of a deed which 
proceeded ** together with, etc, quarries," 
etc; omitting the word "mines usually 
found in that connection when it is intended 
that the whole corpus shall pass. Deniaon 
Y. H(^iday, 3 H. & N. 670, 1 Id. 631. 

19. Certainty, Forcible Entry. A com- 
plaint in forcible entry setting forth that 
** the said George H. Cox was on the first day 
of January last, has been, and still is, the 
owner of and justly entitled to the posses- 
sion of a certain range of lead ore, and a 
strip of land or piece on each side thereof, 
twenty.five yards wide on each side, run- 
ning easterly and westerly across the land 
hereafter described, and the right of search- 
ing and digging for lead ore thereon, in 
section 17, township No. 4, north of mnge 
No. 3 west, in saia Grant county:" IleM, 
tiiat the description of the premises did n<»t 
amount to reasonable certainty. Cox v. 
Oroshong, I Burnett, Wis., 150. 

DETISE. 

,1. Mines open at date of will. A de- 
rise of lands to one person and of mines or 
pits to another, passed only mines and pits 
which were open at the date of the will oe- 



fore the new statute of wills (7 Will. 4 & 
1 Vic. c. 26). Query, whether since that 
statute mines open at death of testator 
would pass ? (Per M. R.) Brown v. WhitC' 
way, 8 Hare, 150. 

2. DeTise, annuity, profits— Proceeds. 

A testator, by a will technically drawn, 
gave to a daughter a certain annuity, |ihd 
in another clause directed the sale, after a 
certain period, of his "coal land," after 
which sale the annuity was to abate upon 
the payment to such daughter of her shard 
of the proceeds, and to proportionately 
abate upon the payment of any part of tbe 

f>roceeds. This coal land before sale was 
eased for mining purposes, as allowed by 
the will, and her share of royalty paid to 
the daughter: Held, that such payments of 
royalty were not the proceeds of sale, 
although mining might be a destruction of 
the land itself, and that the annuity could 
not be diminished. Brisben*8 Appeal, 70 
Pa. St. 408. 

8. Construction of limitation in Will. 

A testator devised certain real estate to A. 
and B. in trust for the heirs of his body 
issuing; and in default of such issue, in 
trust to pay the rents, issues and profits to 

C. for life, but impeachable of waste as to 
timber, houses, or ** for digging or getting 
any coal or cannel coal opened, or to be 
opened otherwise than under and by virtue 
of and agreeable to the power thereinafter 
given for that purpose," with remainder to 

D. in the same manner, except as to tim- 
ber, with sundry further remainders. Then 
followed a power to the person or persons, 
except C, who, by virtue of the will, should 
for tne time being be seized of or entitled 
to the actual freehold of the hereditaments 
thereby devised in strict settlement, or to the 
annual rents, issues and profits thereof, to 
grant leases in possession of the mines at a 
mine rent: Held, that the trustees who had 
the legal estate during the life of C, had 
during her life, power to grant leases of the 
coal or cannel mines. Leigh v. Balcarres, 
6 C. B. 647. 

DIAMONDS. 

^^Talnable mineral deposits," U. S. 
Stat. 1872. The words "valuable min- 
eral deposits," used in the act of May 10, 
1872, entitled ** An Act to promote the de- 
velopment of the mining resources of the 
United States," R. S., sec. 2319, include 
diamonds; and the title to public lands con- 
taining these minerals may, accordingljr, be 
acquired by individuals or associations 
under the provisions of that act. 14 Op. Att. 
Gen. 115. 

DIP. 

Drainage — Flooding from Water- 
COurbC. Each of the owners (of coal mines 
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on the dip) is entitled by law to get out the 
whole of the mineral from his mine, leav- 
ing the water to take its own course; but 
this does not allow the owner of the upper 
•«;«A ♦« o/^ «../^«.ir \t\a «nine as to drain water 
and let it flow down 
Crompton v. Xea, L. 

LOODINO, COLLIEKY, 
KINGS. 

►VERT. 

t followed np.^ A dis- 
to have his title ad- 
ered agreeably to the 
his pertenencias meas- 
les not, by such negli- 
e, but simply fails to 
ch could be tne subject 
y. CastUlero, 2 Bkck, 

►Terer— Time for Lo- 

erer of a mineral de- 
omain is entitled to a 
time in which to per- 
i which the local law 
a right to the posses- 
ence, and his right is 
le development is com- 
nU, 2 Colorado, 305. 

Rigrht. Under the 
er mininff ordinances " 
onsiderea as the true 

the minerals he had 
mrface was under ser- 
entry, actual damages 
!7. A'. V. CcutUlero, 2 

[iOde must be fonad. 

1 can be legally located 
(covered, and "before 
e called a discovery, at 
d wall or side of the 
' FooU V. National M. 

d Registry— Mexican 

mine is vested by the 
ree of the proper tri- 
presented for decision, 
of the adjudication, 
oceedings on which it 
CaMUro, 2 Black, 18. 
iscoverjr, without such 
^stry, gives no title to 
:h it is also true that 
eovery there can be no 
ivor. Id. 

rangement with DIb- 

d. was aware of a valu- 
on Lake Superior, and 
her explorers in that 
) it. He made known 



this location to an incorporated mininr 
company under an agreement that he should 
be compensated for the communication; 
but the mode of compensation was not de- 
termined. The company having availed 
itself of the discoverer^s communication, it 
was held that M. was entitled to compensa- 
tion in the manner usual in such cases. The 
usual mode was proved to be by receiving 
a share or partnership interest in the mine 
when the patent is procured: Held, that 
this mode was not ultra vires of the com- 
pany or the directors. McDonald v. Uj)per 
Canada M. Co., 15 Grant (Canada), 179 
and 551. 

DISTRICT RULES. 

1. Common Law of Miners. The rules 
and customs of miners in a particular dis- 
trict are laws, and constitute the American 
common law on mining for precious metals. 
King v. Edwards, 1 Mont 235. 

2. Before Territorial LegisUtion. 

Before any law was enacted by the territo- 
rial assembly, regulating the manner of 
locating and conveying mining claims on 
the public domain, that matter was regu- 
lated solely by rules or by-laws made by the 
inhabitants of the district in which the 
claim was situated, or in the absence of 
such rules and by-laws, b^ the local cus- 
toms and usages of the district Svlliwm 
V. Hense, 2 Colorado, 424. 

8. Are Conditions Precedent. The 

rules and customs which point out the man- 
ner of locating mining ground are condi- 
tions precedent, which must be substantially 
complied with. King v. Edwards, 1 Mont 
235. 

4. Talidity. The rules adopted by the 
miners of a district acquire validity not 
from their mere enactment, but from the 
customary obedience and acquiescence of the 
miners following the enactment Harvey 
V. jRyan, 42 Cal. 626. 

o. Snbjeet to Statute. The miners of 
a district have authority to prescribe the 
rules governing the accjuisition and divesti- 
ture of possessory mining titles, subject 
only to the general laws ot the state. Eng- 
lish v. Johnson, 17 CaL 108; B. & W. L. C, 
172. 

e. Cannot defeat Patent — Mexican 
Grant. A patent from the United States 
upon the confirmation of a Mexican grant 
carries with it the ownership of the min- 
erals in the land patented; and in ejectment 
for such land defendant cannot set up, as 
against the United States, or as against 
parties claiming from the United States— 
the paramount proprietor— a title resting 
upon mining rules and regulations. Fre- 
mont V. Seals, 18 Cal. 434. 
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7. AflTeetlnsr Tested Rlgrhts. In suit 
for mining claims, the court permitted de- 
fendants to introduce in evidence district 
rales adopted after the rights of plaintiifs 
had attached: Held, that admitting plaint- 
ifls' ri<;ht8 could not be affected oy such 
rales, still, as defendants claimed under 
them, thev were competent evidence to de- 
termine the nature and extent of defend- 
tnts' claim; the effect of such rules upon 
pre-existing rights being sufficiently guard- 
ed by instructions of the court. JRoach v. 
Oray, 16 CaL 383. 

8. Chu^ of District bounds— Tested 
Rights. The extent of a mining diHtrict 
may be changed by those who created it, if 
vested rights are not thereby interfered with. 
Kmg V. BdwarcU, I Mont. 236. 

9. CoBstroetion by the Court. Mining 
district laws, when introduced in evidence, 
are to be construed by the court; and the 
question whether by virtue of such laws a 
forfeiture has accrued is a question of law; 
iiid the case was reversed because such 
qaestion was submitted to the determination 
of the jury. Fairbanks v. Woodhouse. 6 CaL 
433. 

10. Jndieiid Notice* Judicial notice 
cannot be taken of the rules, usages and 
customs of mining districts, and thev should 
be proved at the trial, like any other fact, 
by the best evidence that can be obtained 
respecting them. Sullivan v. Hense, 2 Col- 
ontdo, 424L ^ 

11. NcTada— Judicial Recognition. 

The mininjy; laws when once established 
and recognized by the courts, and in Nevada 
hj statute, have the force and obligation 
ot legiidative enactments. Mallett v. Uncle 
Sam M, Co., 1 Nev. 194. 

12. Holdiiur under local mles pre- 
smed. It will be presumed, in the ab- 
sence of evidence, that the parties in posses- 
sioD of miniuff claims hold them according 
to the local nues and customs of the miners 
in the district. jRoberlson v. Smith, 1 Mont. 
410. 

It. Presnmed in Force. It is pre- 
ramed that the written laws of a mining 
district are in force, and any custom that 
conflicts with them must be clearly proved. 
King V. Edwards, 1 Mont 236. 

It is a legal presumption that the written 
laws of an organized mining district are in 
force. CampStU v. jRankin, 2 Mont. 363. 

14. Continned Observance. To en- 
able a party to maintain a right to a mining 
daim after the right is acxjuirod, it is neces- 
•ary that the party continue substantially 
to comply with the mining mles and cus- 
toms established and in force in the district 
where the claim is situated. Oreamuno v. 
U»eU Sam G. ifc S. M. Co,, 1 Nev. 215. 



15. Disuser, a Question of Fact. As 

the **miuin|' law'* of a district must not 
only be esttiolished but in force, it is void 
whenever it falls into disuse or is generally 
disregarded; and the question whether it 
is in force at a given tin»e is one of fact for 
the jury. Harvey v. Ryan, 42 Cal. 626. 

16. Usages and Begnlations. parol and 

disuse i.— Section 621 of the Practice act 
makes no distinction between the effect of 
a ** custom " or " usage," the proof of which 
must rest in parol, and a ** regulation" 
which may be adopted at a miners nieeting, 
and embodied in a written local law; and a 
custom reasonable in itself, and generally 
observed, will prevail as against a written 
mining law fallen into disuse. Hai-vey v. 
Ryan, 42 Cal. 626. 

17. Bnles of Other Districts. — The 
rules and customs of the miners of one dis- 
trict cannot be introduced to vary those of 
another district. King v. Edtoards, 1 Mont. 
235. 

18. Offlcions Alteration of.— An alter- 
ation, made after their adoption, in one of 
the several mining regulations by the officers 
of the meeting in reducing them to writing, 
does not change the legal effect of the other 
articles. Table ML Co. v. Stranahan, 31 
CaL 387. 

19. Irre^larities.— The fact that min- 
ing laws and regulations were passed on a 
different day from that advertised for a 
meeting of miners, does not invalidate them. 
Courts will not inouire into the regularity 
of the modes in wnicli these local legisla- 
tures, or primary assemblages, act. They 
must be the judges of their own proceedings. 
It is sufficient that the miners agree — 
whether in public meeting or after due 
notice — upon their local laws, and that these 
are recognized as the rules of the vicinage, 
unless fraud be shown, or other like cause 
for rejecting the laws. Core v. McBrayer, 
18 Cal. 683, B. & W. L. C. 191. 

20. Parol Proof— Disuse.— If written 
laws exist in a mining district, and the 
proof renders it doubtful whether they are 
m force, both the mining laws and the parol 
proof of the mining customs may be offered 
m evidence. Coleman v. Clements, 23 CaL 
245. 

21. Written and Parol rules— Posting 
Notices.— In an action for possession of a 
mining claim, where plaintiff relied upon a 
location under certain written rules adopted 
by the miners of the district some five years 
before, which did not require the posting of 
notices upon the claim at the time of loca- 
tion; and defendants offered to prove that 
there was a custom in the district requiring 
^he posting of such notices; and the court 
excluded the evidence upon the ground that 
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the written rules superseded any custom: 
Held, that the exclusion of such evidence 
was error. Harvey v. Ryan^ 42 Cal. 626. 

22. Labor— Contlgaons Claims. A rule 
of a minuig district in Nevada county, Cal- 
ifornia, reading as follows: "That when 
two or more separate sets of claims and 
separate locations lie immediately contigu- 
ous to each other, any and all work and 
labor expended upon any one set of con- 
tiguous claims is considered work upon 
them all, and will hold them all under the 
unwritten local customs:** Constirued to mean 
that work to the value of $100, performed 
on a claim or any one of a set of adjoining 
and contiguous claims owned by the same 
party is sufficient to hold the same for one 
year. Bradley v. Lte, 38 Cal. 362. * 

23. Appropriation Under. Where 
courts presume title in the first appropri- 
ator it can only be a title subject to the 
conditions imposed by the mining laws and 
customs under and by virtue of which it 
was acquired. MalleU v. Uncle Sam M, Co,^ 
I Nev., \U, 

24. Location prior to Adoption. A 

local mining regulation or custom adopted 
after the location of a claim, cannot be given 
in evidence to limit the extent of a claim 
previously located. TabU Mi, T. Co, v. 
Stranahan, 31 CaL 387. 

25. In force at Location — GoTem 
Working. Mining claims on the public 
lands must be held and worked in accord- 
ance with the local mining laws adopted 
and in force in the mining district where 
the same are located. Strange v. Ryan, 46 
Cal. 33. 

26. Effect after Location. To main- 
tain a right to a mining claim after the 
right is acquired it is necessary that the 
party continue substantially to comply with 
mining rules and customs established and 
in force in the district where the claim is 
situated, upon which such right is made to 
depend. Doak v. Bruhaker, 1 Nev. 217. 

27. Size of Claims. The auantity of 
ground a miner can claim by location or 
prior appropriation for mining purposes 
may be limited by the mining rules of the 
district. Prober v. Parks, 18 Cal. 47. 

28. Length of Lode Claim. In the 

absence of the'district rule itself, the book 
of records showing that claims Mere uni- 
formly recorded of a certain length is good 
evidence of the existence of a custom lim- 



• Twenty dtys* labor are stated In the opinion 
as equivalents of $100; bat whether by admie- 
Sinn of counsel or as part of the evidence, or as a 
district mining regulation, does not appear from 
the report. Sprague, J., delivered dissenting opln- 
1 on. 



iting the claim to such length. Sullivan ▼. 
Hensf, 2 Colorado, 424. 

29. Purchased Claims. The minmg 
rules of the district cannot limit the (juan- 
tity of ground or the number of claims a 
party may acquire by porchaae. Prosser\, 
Parks, 18 Cal. 47. 

80. Non-Compliance— Forfeiture. A 

riffht to hold and work a mining claim 
when acquired, may be lost by a failure or 
neglect to comply with the rules and regu- 
lations of the miners, relative to the 
acquisition and tenure of claims in force in 
the bar or diggings where the claim is loca- 
ted; and if such rules and reflations are 
not complied with by those holding claims 
in the district, the ground becomes once 
more open to the occupation of the next 
comer. St. John v. Kidd, 26 Cal. 264 

81. Pleading^ and Proof. There can 
be no constructive possession of mining 
claims on the public domain, except under 
mining district rules. There must be such 
rules in fact, and proof of compliance wiUi 
them must follow proof of their existence. 
Pralus V. J^erson O, ds S, M, Co., 34 CaL 
558. 

82. Not proTOd as Customs. Mining 
customs, unaer the Nevada statute, may 
be proved, however recent the date or short 
the duration of their establishment. The 
common law doctrine, as to customs, does 
not govern in such cases. Smith v. North 
American M. Co., 1 Nev. 424. 

88. Proof of general custom— Cali- 
fornia Practice. Under the California 
statute, reco^izing local customs, ^vem- 
ing the location of mining claims, it is error 
for a court to charge generally as to cus- 
toms, when eWdence of outside customs 
has been wrongfully admitted. The stat- 
ute refers only to local customs. TabU 
Ml. Tunnel Co. v. Stranahan, 31 Cal. 387. 

84. The Entire Book. The whole of 
the book of mining district laws maybe 
considered as one entire instrument, and it 
is not error (the book itself being produced 
in court) to require all the rules to be offered 
together. English v. Johnson, 17 Cal. 108; 
B. & W. L. C. 172. 

85. Proof— The District Books— Xoi- 
tana Practice. The book containing the 
mining laws of a district is competent evi- 
dence under section 504 of the Montana 
practice act, viz: ** In actions respecting 
mining claims, proofs shall be admitted m 
the customs, usages and regulations. . . .and 
such customs, usages and regulations, when 
not in conflict with the laws of this Terri- 
tory, shall govern the decision of the 
action." And, under section 207 of the 
same act, the book was rightfully taken by 
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the jury to the jury room. Orr v. Haskell, 
2 Mont 225. 

S6. Best E?ldeDoe« The written rules 
of a mining district are the best evidence, 
and secondary evidence of facts which could 
be Droved by them, cannot be admitted 
until it is shown that they are lost or de- 
stroyed. Campbell v. Rankin, 2 Mont 363. 

37 • Not specially pleaded. In eject- 
ment to recover possession of a mining 
claim, where the complaint alleges in gen- 
eral terms that plaintiffs are the owners of 
the mining ground in controversy, they 
are entitled to show in evidence the rules 
and customs of the mining district in sup- 
port of such alleged ownership, without 
averring such rules and customs in the 
complamt Coleman v. ClementSf 23 Cal. 
245. 

88. Proof by Copy— Affidavit. In or- 
der to introduce evidence of the local min- 
ing laws of a district, it is necessary that it 
should be made to appear aliunde that the 
eop^ offered comes from the proper cus- 
todian, and that such person was empowered 
to give certified copies thereof, so as to be- 
come evidence, ana that such was a copy 
of the laws in force in such district. Roberts 
v. WiUon. 1 Utah, 292. 

Such copy cannot be proved by affidavit. 
Id. 

DITCHES. 

1. Nature of Property. A ditch used 
for the conveyance of water for mining pur- 
poses 18 not a mere easement or incorporeal 
nereditaroent. Reed v. Spicer, 27 Cal. 67. 

2. Beal Estate. Dam and ditch prop- 
erty for mining purposes on the public 
domain, as to its transfers, is to be treated 
as real estate. Partridge v. McKinney, 10 
Cal. 181. 

A mining dit^h is real estate. Bradley v. 
Harknesa, 26 Cal 69. 

8. Deed— Rl^ht of Way— Property. 

A deed conveying a right of way upon 
land, in, to, and for a ditch called the 
Monntain-brow Ditch, is a conveyance of 
the ditch itself. Reed v. Spicer, 27 Cal. 57. 

4. Property or Right. The owner of 
a ditch has exclusive and absolute power of 
control over and right of enjoyment in the 
water running in his ditch, whether the 
water is or is not, in a strict legal sense, his 
private property. Kidd v. Laird, 15 CaL 
163. 

5. Measure of Capacity. It seems that 
the quantity of water appropriated in any 
given case is to be measured by the capa- 
city- of the ditch or flume at the smallest 
point; that is, at the point where the least 
water can be carried through it. Ophir S. 
M, Co. v. CarpetUer, 6 Nev. 393. 



Where a finding for plaintiff as to the 
amount of water appropriated was founded 
upon the basis that the flume was of a cer- 
tain size, and also of certain grade, but it 
appeared on appeal that there was no suf- 
ficient proof ot the grade: Held, sullicient 
to reverse the judgment Id. 

The amount of water appropriated by a 
mining ditch is the amount of water the 
ditch will convey from the stream which 
supplies it, "without running over its 
banlcs, and not the number of inches it 
might convey to the place to be used some 
miles perhaps distant." CarutJiers v. Pern- 
berton, 1 Mont 111. . 

6. Idem— Seepage. In measuring the 
appropriation of a ditch, the amount appro- 
priated at its source is to be taken, and not 
the amount at its mouth — as it necessarily 
decreases by seepage and evaporation, la. 

7. Estoppel— Statement as to Capac- 
ity. Where it appeared that two ditches 
appropriating water for raining purposes 
had been located prior to defendant's aitch, 
one of which older ditches had been also 
purchased by defendant; and that the owner 
of the other ditch had represented that he 
only claimed tM-enty-four inches of water 
for his ditch, it was: Held, that such 
declarations of the plaintiff, owner of the 
other ditch, must be shown to have been 
inducements to the defendant to buy the 
ditch he purchased, and to the making of 
his new ditch, before they could be consid- 
ered as an estoppel against the plaintiff, 
whose ditch was found in fact to have a 
capacity for more than twenty four inches 
of water. Duell v. Bear River Co,, 5 CaL 
85. 

8. Conveyed by Deed. The sale of a 
ditch used for appropriating water must be 
evidenced by a deed. Such sale cannot be 
proved by parol evidence. Smith v. O'Hara, 
43 Cal. 371. 

9. Deed — Constmetlon — Identlfirine 
Property— Intent— Feeders. Upon a deed 
conveying the "ditches known as the Sil- 
ver Bow Company's ditches, said ditches 
conveying water from Silver Bow creek to 
Butte City and the placer mines in that 
vicinity, and more particularly known as 
the Humphreys and Allison ditches:" Held, 
that parol evidence was admissible to show 
what ditches were known as the Silver Bow 
ditches or the Humphrevs and Allison 
ditches; 2. That parol evidence was admis- 
sible to show that a certain ditch, known 
as the Park ditch, was an upper section, 
furnishing the whole supply of water to the 
other ditches (though longer than either of 
them), and that the others would be worth- 
less without it, as going to show its being 
parcel of the ditches, or system of ditches, 
mentioned in and passing under the convey- 
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ance, not as an appurtenance, but as part 
of the subject-mntter of the grant; and this 
though such Park ditch conveyed water to 
Silver Bow creek instead of from it 
(Knowles, J., dissented.) DonneU v. Hww 
phreys^ 1 Mont. 518. 

And this though the question of intent is 
not to be aided by parol evidence. Id. 

10. Purchase of— Pajmeiit oat of 
Water Sales — tinaranty — Measure of 
Damans. Defendant purchased of plaintiff 
certain ditches for |14,500. payable $2500 
in cash and 112,000 as follows, to wit: the 
expenses of keeping said ditches in good 
order, and of employing agents to attend 
the same being tirst deducted from the pro- 
ceeds of the sale of water; the balance of 
the proceeds was to be applied to the 
liquidation of said $12,000, until the whole 
was fwiid, ** and to hasten and make certain 
the time of early payment of said sum of 
money by the sales as aforesaid, said com- 
pany promise to furnish from their ditch, to 
De used in the above-named ditches, so 
much water as added to the water supplied 
to said ditches from their other sources 
shall be sufficient to effect sales to the 
amount of $1000 per month; and when said 
company shall fail to furnish water as 
aforesaid, the said company hereby obligate 
themselves to pay to said Blen interest at 
the rate of ten per cent, per annum on the 
said moiitlily deficiency until met by re- 
ceipts from sales over and above the*8aid 
thousand dollars per month:" Held, that 
such contract was not an agreement by de- 
fendants to pay the balance over the $2500 
only from the proceeds of the ditches 
named therein, out was a guaranty on 
their part that the mode of payment pre- 
scribed should be effectual to pay the debt in 
a given time. Blen v. Bear River Co., 15 
C«a. 97. 

The company were bound by the contract 
to furnish and sell the stipulated quantity 
of water and apply theproceeds monthly to 
the payment ot plaintifi^s claim, and failing 
80 to do, were responsible in damages. I<L 

The last clause in the contract did not 
give defendants the right to refuse to sup- 
ply this water, but simply provided a meas- 
ure of damages for the oreach of it Id. 

11. Loss of Customers. On the trial 
of an action to recover for interruption of 
flow of water, proof that in consequence of 
the irregularity of the flow of water, the 
jowners of the ditch have lost their custom- 
ers, is competent evidence **as showing 
that the damage to the plaintiff was not 
trivial or temporary, but oi such a character 
as to cause actual and serious injury." 
Jfatoma W. dfc M, Co. v. McCoy, 23 Cal. 491. 

12. Title In the United States-Pub- 
^Ue utility against riglit. In an action 



to abate a nuisance, to wit: a ditch con- 
structed across the land of another without 
his consent, it is no defense to the ditch 
claimant that the plaintiff has no title from 
the United States, that his inclosure is part 
of the public domain; nor can they set up 
in their answer as a defense the great cost 
of the undertaking, its ^at length, or its 
utility, or the fact that it is constmcted for 
mining purposes. Wekmer v. Lowery, 11 
Cal. 104. 

18. Notice— Posting— Extension. The 

prior appropriator of M'ater, who posts no- 
tices ot bis appropriation near the stream, 
and immediately constructs his dams and 
ditches, is not required to give any actoal 
notice to subsequent appropriators of his 
intention to extend his ditches and reclaim 
the waste water from his mining operations, 
and use such waste water at another place. 
Woohnan v. Oarringer, I Mont. 535. 

14. Priority, Mining ^laim. As be- 
tween ditch owners and miners using the 
waters of a stream in the mineral region for 
mining purposes, the law does not tolerate 
any injuiy oy one to the prior rights of the 
other. HOI v. Smith, 27 Cal. 476. 

15. Ditch across claim preyionslj lo- 
cated. A subsequent party has no ri^t 
to carry a ditch upon a previously located 
claim in the absence of mining custom to 
that effect, although it be constructed upon 
ground not in actual use, and althooffh 
upon a part of the claim not valuable tor 
mining purposes. Correa v. Frieta$, 42 CaL 
339. 

16. Appurtenance— Use with Mintig 
claim. If there is a ditch leading out ci a 
creek, and a mining company owns* the 
ditch, and also owns a mining claim, aod 
uses a portion of the waters ofthe creek in 
working its claim, it does not follow that 
the ditch is an appurtenance of the mining 
claim. Quirk v. Falk, 47 CaL 453. 

17. Not apnurtenance to Miniiff 
Claim. The purchase of water rights wita 
the mining claims on which the water is 
used does not of itself constitute the ditches 
purchased appurtenances to the claims. 
Quirk V. Folk, 47 Cal. 453. 

18. Natural channel— Raylne. Where 
a natural ravine is adopted as part of the 
course of a water ditch, the ditcn owner is 
not responsible for an overflow of the water 
naturally running in such ravine. He 
adopts such natural water-course only to 
the extent of the flow of his ditch, and is 
only responsible for the overflow of the 
water resulting from his use of the rarine 
for the purposes of a ditch. JiichanUM 
v. Kier, 34 CaL 63. 

19. Ravine used as Ditch bed. A 

ditch company who avail themselv es d a 
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dry raviae to conduct their water a por- 
tioD of the distance to their dam, where 
they use it, do not abandon the water thus 
carried by them, and are entitled to the 
same enjoyment of it as if conducted 
through an artificial ditch. Hoffmann v. 
Stone, ICdX. 46. 

The natural water in such ravines be- 
longs to the first appropriator thereof, and 
for either a diversion or appropriation 
thereof an action will lie. Id. 

SO. Enlargement of Diteh. Where 
the defendants had constructed a ditch for 
mining purposes, and the plaintiffs had 
subsequently constructed another, taking 
its water from the same stream, and brought 
suit for damages sustained by reason of an 
enlargement of defendant's ditch made after 
the commencement of pluintifi*'s ditch, caus- 
ing a diversion of a greater (quantity of 
water, the bill praying for an injunction: 
Hdi^ that defendants were not limited to 
the quantity of water turned into their ditch 
in the first instance, unless by the general 
plan, size and grade of the ditch it was not 
capable of carrying more water than was 
then diverted. WMU v. Todd's Valley- 
Water Co., 8 Cal. 443. 

21. Idem—Time to Clean ont Ditch. 

If, by reason of obstructions in the ditch or 
irregularity in the ^rade at that time, it 
was not capable of diverting as much water 
as its general size would indicate, the de- 
fendants would have a reasonable time to 
adjust the CTade and remove such obstruc- 
tions, and then fill the ditch to its capacity. 
Id. 

Bjpt if they continued to divert only the 
original quantity of water long enouirh to 
indicate that tliey only intended to divert 
that amount, or failed for an unreasonable 
length of time to remove the obstructions 
or adjust the grade, they would be limited 
to the amount thus diverted, and the 
plaintiffs would be entitled to the residue. 
Id. 

22. Reasonable Time In Appropria- 
tloi. The line upon which a ditch is ac- 
tually intended to be dug should be run 
withm a reasonable time after the line of 
preliminary survey has been run, in order 
to make the right of the ditch-owners date 
Wk to the 8ur\ev. What is a reasonable 
time mnHt dcpencl upon the circumstances 
of the case. Parke v. Kilham, 8 Cal. 78. 

28. Relation — Time. In the matter 
of the appropriation of water by canals and 
ditches, time is necessary for their comple- 
tion, and the rijrht of the appropriator there- 
fore begins with their inception, and not 
their completion. Conner v. Weaver, 6 Cal. 
Mo. 

6 



24. Due Diligence. Feonniary In- 
ability. The pecuniary inability of \ arties 
projecting a ditch is not an excuse fur fail- 
ure to complete it in a reasonable time. 
Kimball v. Oearhart, 12 Cal. 28. 

25. Local Considerations— Climate- 
Dili rence. In determining the question of 
diligence in the construction of a ditch, the 
jury may rightfully consider the circum- 
stances surrounding the parties at the date 
of appropriation, ^uch as the nature of the 
climate and country, as well as the difficulty 
of procuring labor and materials. Kimball 
v. Gearhart, 12 Cal. 28. 

26. Extendingr or changinur nse. One 

who has appropriated the waters of a stream 
by means of a ditch, for the purpose of 
working a particular minin*' claim, may, 
after he has worked out the claim and aban- 
doned the same, extend his ditch, and use 
the water at other points and for a different 
purpose, without losing his priority of right 
as against one who afterwards dug a ditch 
from the same stream, and aj^propriated 
water before the claim was worked out. 
Davis V. Gale, 32 Cal. 26. 

27. Enlargement. If the owner of a 
ditch is entitled to all the water flowing 
down the stream where the ditch starts out, 
other parties having ditches on the same 
stream caimot complain of its enlargement. 
James v. Williams, 31 Cal. 211. 

28. Relation of Water to Mining. 

Review of the enlarged use of water by pro- 
gress in the art of mining for superficial 
deposits of gold, with the historj' of the 
recognition of its necessity, as first by t he- 
action of miners on the public domain who 
were followed by the local judicial decisions,. 
and finally by Congressional legislation in 
the acts of 1866 and 1872. Titcomb v. KtrK 
51 Cal. 289. 

29. New Appropriation dating from 
date of Parol ^ale. One who enters into 
the possession of a ditch used for appropri- 
ating water, under a verbal pale made Uy 
him of the same, does not succeed to the 
rights of the seller so as to claim the benefit 
of the seller's prior appropriation of the 
water flowing in the same, but must date 
his appropriation from the time he enters 
into possession. Smith v. 0*Hara, 43 CaL 
371. 

80. Changing the Line — Location* 

Where the o>vners of a ditch had com- 
menced their ditch and run their line before 
the location and appropriation of a lot of 
land by the plaintitfs, who sued them for 
trespasses thereon: Ihld, that a Blight di- 
vergence from the orijpnal line in the con- 
struction of the canal after the plaintiffs* 
location and appropriation, both lines run- 
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ning equally through the plaintiffs* claim, 
did nut constitute the construction of the 
ditch on the new line a trespass, and if the 
plaintiffs suffered no actual injury by the 
change, it was damnum absque iiyuria. 
Conger v. Weaver, 6 CaL 548. 

81. Rlrht of sarfaoe support. As to 

whether the general rule giving to the sur- 
face of land the right of surface support ap- 
plies to the case oi a ditch. Query: Clark 
V. WUUU, 35 CaL 534. • 

82. Conditional Wunctlon to protect* 

If a plaintiff' owns a ditch and right of way 
for the same by priority of location, a court 
of equity has no power, by its iudgineut, 
to allow the same to be washeu away for 
mining purposes, provided an aqueduct of 
sufficient capacity to carry the water is pre- 
viously built in its place. Gregory v. iTel- 
ton, 41 Cal. 279. 

83. Tenancy in Common— Partner- 
ship. In the absence of any special facts, 
the co-owners of a ditch are to be consid- 
ered tenants in common, and from the 
mere fact of co-ownership, no partnership 
can be presumed. Bradley v. Harkness, 26 
Cal. 69. 

The averment of a purchase of an undi- 
vided interest in a ditch does not imply a 
partnership. The relation of tenant in 
common is created by the purchase, but a 
partnership is the result of contract Id. 

84 . Consistent decisions *on same par- 
cel— SabdiTision of ditches. The su- 
preme court of the United States having 
neld, as to a certain water ditch or canal 
several miles in length, that different par- 
cels of it are separate structures (6 Wall. 
5G1), the supreme court of California are 
compelled to hold as to the same property 
that there having been a sale of the lower 
section separate from the upper section, 
"there is no legal duty upon the part of 
the owner of the upper section to permit" 
the water brought by the upper section to 
flow into the lower section. Reynolds v. 
Hot.mer, 51 CaL 205.* 

85. No Right of Wa^. A person has 
110 ri^ht to constructa mining ditch through 
the mcloHure of another without his con- 
sent. Weimar v. Lowery, 11 CaL 104. 

86. Construction of United States 
Mining Acts. The mining acts of Con- 
gress of 1866, 1870 and 1872 (Rev. Stats., 
sees. 2318-2342) do not grant to the owner 
of ditches on the public lands any right not 
"recognized ana acknowledged by the 
local customs, laws, and the decisions of 
the courts;" they do not authorize the con- 



•This decision it based expressly on the case in 6 
Wftlls-e, snd is not expressed u deciding a general 
proposition of law. 



struction of a ditch across the mining claim 
of another, where such mining claim wm 
located prior to the ditch. TUwmb v. Kirk, 
51 CaL 289. 

87. Act of 1866 — Grant— Eminent 
domain. Section 9 of the mining act of 
Congress, of Jul^^ 26, 1866, construed as a 
grant of the right of way to mining 
ditches: Held furUier, that bein^ a grant oi 
that which belonged to the United States, 
the question of taking property for pubUc 
uses could not arise under it. HobaH v. 
Ford, 6 Nev. 79.* 

88. Act of 1866— Location oyer Mil* 
inur claim — Compensation. Section 9 
of the mining act of congress of 1866 (Rev. 
Stat. s. 2339), does not authorize the con- 
struction of a ditch over the mining ground 
of another to the partial or total destruction 
of his property, without showing a neces- 
sity therefor, and paying or secnring the 
damages. It grants the right of way to 
ditch owners, but not to the exclusion of 
other rights granted under the same law. 
Noteware v. Stems, 1 Mont 31 1 . 

89. Contract — Payable In Ifater. 
Plaintiff contracts to dig a ditch for a water 
company, the company agreeing to pay 
three dollars per rod; one-thira of it in 
money, on the completion of each mile; the 
other two-thirds to be paid in water, at the 
rate of twenty-five cents per square inch, 
delivered through an orifice under six 
inches of pressure, anywhere along and at 
the main ditch; the companv having the 
right of paying the two-tnirds in cash in- 
stead of water, if they so elect: Held, that 
said two-thirds, if elected to be paid in wsh, 
need not be paid as the other third on the 
completion of each mile. If the payment 
were made in water, it could not be claimed 
before the completion of the ditch, and the 
cash could not be required sooner Jfjfer* 
V. South Feather B. W, Co., 14 CaL 269. 

40. Pleading — Denial of unlawful 
breaking. Where the fact that defendant 
wrongfully broke a flume is denied, the 
fact that ne broke it is admitted, and no 
proof of breaking is required, and conced- 
ing plaintiff^s rignt of property in the flume 
would entitle him at least to nominal dam- 
ages. Feely v. Shirley, 43 Cal. 369. 

41. Action as to Quantity dlTerted- 
Terdict — Practice. H. constructed a 
water ditch, by which he appropriated 
three hundred inches of water from a run- 
ning stream, but not all of the stream. B. 
appropriated the remainder of the water. 
SuDsequently H. made a new ditch, ap- 

*In this caM there seems to haTe been no Inn 
provementa on the land claimed for the flune, tad 
the proTiso of the section is not noticed. 
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fropriating water from the same stream, 
n a suit to enjoin B. from interfering with 
H. in the use of the water, H. obtained a 
verdict that the second ditch did not dimin- 
ish the quantity appropriated by B., and 
jod^ent was rendered enjoining B. from 
disturbing H. in the use of three hundred 
inches of water: UMf that the judgment 
was consistent with the verdict and with 
justice. Biggins v. Barker, 42 CaL 233. 

42« I^JQiies from. The owner of a 
ditch is bound to keep it in repair so that it 
will not overflow or break through its banks 
to the injury of lands of other parties; and 
if through his fault in failing to keep it in 
repair it washes away the soil or deposits 
sand on the land along which it passes, he 
is responsible therefor. BicharcUony, Kiev, 
34 CaL ^. 

48. Iii|aiie8 from Ditch — Degree of 
Care. If the owners of a ditch or flume 
for the conveyance of water erect a dam 
above mining claims, and the claims are 
afterward dama^d by reason of the break- 
ing of the dam, its owners are not liable f^r 
the damages, if it was constructed with 
that reasonable care which prudent men 
would use, and no negligence is shown in 
its care and management. Everett v. Hy- 
draulic F, T. Co., 23 CaL 225. 

44. Flooding with Tailings. Where a 
ditch has been excavated in the bed of a 
stream and its water has been diverted 
through the same for mining purposes, a 
miner has no right to work a claim located 
above its head after the ditch is dug, in 
such manner as to minele mud and sedi- 
ment with the water ana injure its value to 
the ditch owner for mining purposes, or 
to fill up the ditch and reservoirs with the 
same so as to lessen their capacity and in- 
crease the expense of cleaning them. Hill 
V. Umith, 27 CaL 476. 

4$. Finding, Montana Practice. In 

an action to recover damages for the diver- 
sion of water and **for a decree of title and 
perpetual injunction," a verdict that plaint- 
iff 18 entitled to the water is a finding on 
the material issue, and entitles him to a 
judgment for cost^ and to a perpetual in- 
junction although the jury did not assess 
any damages. Harris v. Shontz, 1 Mont. 
212. 

46. Force. In an action for injuring a 
ditch it is not necessary to allege force or to 
prove that the injury was forcibly done: 
an unauthorized entry implies force, which 
need not be actuaL Febes v. Tieman, I 
Mont 179. 

DOWER. 

1. Ancient. Query: An early case (1648 
in which the subject of dower in mines and 



Quarries is repeatedly discussed without 
nnal decision. Thynn v. Thynn, I Style, 
67, 77, 91, 98. 101, 148. 

2. Of Mines generally. Bower is due 
of all mines wrought during the coverture 
whether by the husband or lessees, whether 
paying rents or royalties, and whether the 
husband owned the surface or the mineral 
only. Stoughton v. Leigf*, 1 Taunt. 402. 

8. Generally, Clay BanlKS. Bower as- 
signed in clay banks. Bower is assignable 
in mines, quarries and in M'hatever is part 
of or appurtenant to the land, whether as- ' 
signable by metes and bounds or not. Bock- 
well v. Morgan, 13 N. J. Eq. 389. 

4. Open Mines. If land assigned in 
dower contains an opened mine, tenant in 
dower may work it for her own benefit. 
titoughton v. Leigh, 1 Taunt, 402. 

Bower is due of mines opened during 
coverture, but not of unopened mines. 
Coates V. Cheever, 1 Cow. 463. 

5. Lime Quarry. A widow is dowable 
of a lime-rock quarry M'hich was owned by 
her husband, and had been opened and 
wrought during her coverture. Moore v. 
BoUins, 45 Me. 493. 

6. Unopened Mines. Bower is not 
due of unopened mines or deposits. Stough- 
ton v. Leigh, 1 Taunt, 402. 

7. Unopened Coal Beds. A widow is 
not entitled to dower out of unopened 
mines — beds of coal underlying the land. 
Diekin v. Hanver, 1 Brew & Sm. 284. 

8. New Shafts on same rein. It is 
not waste for tenant in dower of coal lands 
to take coal to any extent from a mine 
already opened or to sink new shafts into 
the same vein of coal. Crouch v. Puryear, 
1 Rand. (Va.)258. 

9. Underlying Seams. Tenant in 
dower may penetrate through a seam of 
coal already opened and work a new seam 
that lies under the first. Crouch v. Puryear, 
1 Kand. (Va.)258. 

10. Rent of Mines. A widow is enti- 
tled to one-third of the rent paid by tenant 
of mine, in which she has no dower, for the 
surface used in connection M^th the work- 
ing of such mines, the same having been 
opened by her consent. Diekin v. Hamer, 
1 Brew & Sm. 284. 

11. Proflts of Mine opened after de- 
cease. — As to the right of the widow and 
the heir in the working of mines opened by 
consent after decease of the intestate, when 
the widow has done no act to bar dower 
and is not restricted by any proceedings 
operating to fix her status: seinble, that she 
might be entitled to one-third of the '* in- 
come of the proceeds arising from the royal- 
ties." Id. 



Digitized by 



Google 



84 



DOWER— DRAINAGE. 



12* How Assignied,— Dower of a mine 
may be assigued either collectively with 
other lands, or separately of itnelf ; by metes 
and bounds, or a proportion of the profits or 
alternate enjoyment for short periods. 
Stowjkton V. Leiyh, 1 Taunt. 402. 

Dower of mines may be asBi;^ed either 
severally or collectively with other lands; 
by metes and bounds if practicable, and if 
not, then by an apportionment of the profits, 
or by assigning its enjoyment to the widow 
for short alternate periods. Coatee v. Chee- 
ver, 1 Cow. 463. 

18. CollnsiYe Allotment.— The profits 
of coal works on j^arcel of the deceased's 
lands must be considered in the assignment 
of dower to the widow; and if the land con- 
taining the coal work be coll usively allot ed 
to the widow» without consideration of the 
coal work thereon, a new assignment of 
dower ^ivill be awarded. Hoby v. Hoby, 1 
Vernon, 218. 

14. Extent of Qnarry.— A husband died 
seised of a tract of land, of four acres in ex- 
tent, consisting of a slate quarry, mostly 
. below the surface of the ground, but par- 
tially above ground. One quarter of an 
acre of the quarry had been dug over, and 
the practice was to take a section of ten or 
twelve feet sqnare on the surface, and go 
down to a certain depth, and then begin on 
the surface again. It was held, that not 
only that portion of the quarry which had 
been actually dug, but the whole extent 
owned by the husband must be considered 
as opened, and so the widow was entitled 
t-o dower in the same. Billmga v. l^aylor^ 
10 Pick. 460. " 

BRAIISAGE. 

1. A^oinln? Mines. — The owner of a 
mine at a higher level than an ailjoining 
mine has a right to work the whole of his 
mine, in the usual and proper manner, for the 
purpose of getting out the minerals in any 
part of his mine; and he is not liable for any 
water which flows by gravitation into such 
adjoining mine from works so conducted. 
Smith V. Kenrick, 7 C. B. 515; Baird v. 
WiUiamson, 15 C. B. N. S. 376. 

The owner of a mine adjoining another 
mine has no light by pumping or otherwise 
to be an active agent in sending water from 
his mine into the acljoining mine. Baird 
V. WilliaTnson, 15 C. B. N. 8. 376. 

2. Adjoining Workings— Dip— Pnmp- 
In? Into ^eiihbor'g Mine. The plaintiff 
and defendant were owners of adjoining 
mines, the defendant's mine being on a 
higher level than the plaintiff's. In each 
mine there were two seams of iron-stone 
distant a few fathoms from each other. In 
order to get the mineral in the lower seam 

he defendant cut a cut or passage from the 



upper seam to the lower, and the head of 
this passage being on a higher level than 
the plaintitl'*8 mine, the water flowed, some 
natumlly, and some through being pumped 
up, in and through the plaintifi"s mine and 
damaged it. It was admitted that the pas- 
sage was made by the defendant in the 
usual course of skillful mining: Held, that 
the owner of the mine on a higher level 
had a right to work his whole mine in the 
usual and proper manner for the purpose of 
getting any kind of mineral in any part of 
the mine, and was not liable for water 
which flowed by gravitation from work so 
conducted, but that he was liable for dam- 
age by foreign water pumi)ed up through 
the pcisage. Wiliiamaon v. Baird, 10 J urist, 
N. S. 162. 

3. Upper and Lower Mines— Natural 
Percolation— Working. The natural per- 
eolation of water from one mine to another 
is not a matter as to which the owner of 
the lower mine has any right of complaint 
against the owner of the other mine. The 
owner of the upper mine has a ri^ht to 
work it just as he likes, and his neighbor 
below cannot complain unless he finds tliat 
the water has been turned into his mine bv 
a channel or artificial arrangement. PhU- 
lips v. Homfray, L. li. 6 Ch. 770. 

4. Upper'and Lower Mines. The role 
that the owner of the upper-lying mine is 
not responsible for the flow of water into 
an adjoining under-lying mine, is not re- 
stricted to the case of the flow of water 
down and along the same seam or stratum. 
And if, in the usual course of skillful min- 
ing, water from another seam is earned 
into the lower mine, the rule still applies. 
Baird v. Williamson, 15 C. B., N. S. 376. 

5. Upper and Lower Mines— T^ecessit J. 

{Ohittr,) From the necessity of the case, 
every owner of a mine must submit to the 
inconvenience of having the water of an 
adjoining mine upon a higher level descend 
upon his mine so long as it descends in the 
natural course of drainage; but that does 
not entitle the owner of the adjoining mine 
to throw upon him in some other ana more 
objectionable way, water which might be 
allowed to descend upon him in a modified 
form not occasioning the same amount of 
injury to his property. Alfy General t. 
Birmingliam, 4 Kay & J. 542. 

6. Henrient Tenements — Drainage 
obstructed by dnuip. Plaintifi' and de- 
fendant were owners of adjoining h»ts in a 
thinly settled part of the city of Morris. 
Plaint ift' (Sanford) had a large lot of valu- 
able young trees and vines on his lots, while 
defendant, Gormlcy, had opened a coal 
mine on his lots. Plaintifi' alleged damage 
by water caused by a pile of earth dumped 
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on rear of defendant's lots from defendant's 
shaft. The relative situation of the lots as 
to drainage remained uncertain : Heldf that 
the owner of a servient heritage has no 
right by embankments or other artificial 
means to stop the natural fl(»w of the sur- 
&oe-water from the dominant heritage, and 
thus throw it back upon the latter. Held^ 
that where adjacent lands owned by differ- 
ent proprietors are upon a common level, 
there being no natural drainage from one 
to the otlier by a surface channel, then the 
hud of neither proprietor will occupy the 
rehition of a servient heritage. Qormley v. 
San/ord, 62 IlL 159. 

7. Lessees' Pump to drain part of 
mine worked by Lessor— Drainage in 
sneh ease treated as incidental. Defend- 
ant by indenture leased to plaintiffs certain 
mineral lands adjoining nis own ''dig- 
gings," the lessees covenanting to work the 
premises in a good and miner-like manner, 
and "to use such machinery as may be 
necessary to unwater and work said tracts 
or mines," paying a royalty of one-sixth. 
In this case plaintiffs sue upon an alleged 
oial agreement, entered into on the day be- 
fore the deed of lease was executed by the 
defendants, owners of the whole vein, and 
on the same day that the terms of the lease 
were apreed on; by this oral agreement 
plaintiffs were to put a pump into the 
grounds then being worked by them (the 
same lands demised in the lease), and 
drain the plaintiff*s adjoining mine, for 
which defendant was to pay them one-sixth 
of the mineral which he might take out of 
his mine below the line at which the water 
would stand if such pump were not erected: 
BeUl, 1. That such oral argreement was 
merely in the nature of a contract to pay 
forBcrvices, created no interest in defend- 
ant's land, and was therefore not void by 
reason of the statute of frauds; 2. That as 
the aubt^tance of the alleged oral contract 
was to do no more than would necessarily 
and incidentally result from the perform- 
ance of the covenants in the lease, evidence 
of such oral a^eement tended in effect to 
ppve an additional and different considera- 
tion from that named in the lease for un- 
watering the mine, and that such evidence 
was inadmissible. Townaend v. Peasley, 35 
Wise. 384 

8. Drain and drain Waters— Bifrlits of 
Tliird Parties. Allowing water drained 
from their mine to flow by an artificial water- 
course or sough for more than sixty years 
would n|t, it seems, impair the right of the 
mine owners to divert it. But rights may 
aecme as between third parties using the 
water. Wood v. Waud, 3 Ex. 748. 

9. Repairs of drain. The grant of 
liberty to make a aough (or drain) carries 



with it the right of making songh pits at 
any time afterward, being necessary for the 
repair of the sough, as incident thereto. » 
Hodgson v. FUld, 7 East, 613; 3 Smith, 538. 
And this, although special mention had 
been made in the grant of the right to make 
certain sough pits in the course of tlie con- 
struction of the drain, for the more easy 
and safe carrying up of the tail of the sough. 
Id. 

See Flooding. 

DUMP. 

1. Possession— Right of Action— Real 
Estate. Land was let, to farm, a lead mine * 
on the farm being reserved. About this 
lead mine was a dump of *' spar," defined 
as *'part of the refuse du^ from lead mines 
together with the ore, and after being sepa- 
rated from it is thrown upon the land ad- 
joining the mine." Afterward the lessor 
let to A. the right to remove this spar, 
which he continued to exercise, the farm- 
ing tenant making no objection. But from 
time to time spar was removed by B., a tres- 
passer without any licen.se from any party, 
against whom A. brought assumpsit for 
"goods sold and delivered:" Held^ that the 
landlord could give no right to take the 
spar to plaintiff, without consent of the 
farm tenant; 2. That there was not suffi- 
cient possession or property in plaintiff to 
maintain the action after granting that he 
may waive the tort; 3. That the spar was 

gircel of the demise. Lee v. Shore, 2 D. & 
y. 1»8; 1 B. & C. 94. 

See Tailings. 

EASEMENT. 

1 • Rnns witli tlie Title. An easement 
obtained by prescription through tin bound- 
ers enures to the nenetit of tne owner of 
the soil after its abandonment by the tin 
bounders. Ivimey v. Stocker^ Law R., 1 
Ch. App. 396. 

2. DiicliRi?liibyPre8erintion. If the 

owners of a ditch constructed for convey- 
ing water, use the same peaceably, openly 
and exclusively under a claim of right, 
with the knowledge of the owners of the 
land, for a continuous period of five years, 
they acquire by prescription an easement 
over the land for the same. Campbell v. 
West, 44 Cal. 646. 

8. Riglit of way "reserred." The 
•* reservation " (so called) of a right of way 
and carriage of minerals in an indenture of 
lease, is an easement created by grant of 
the lessee. Durham <fe 8, B, Co, v. Walker, 
2 Q. B. 940; S. C. 2 G. & D. 326. 

4. Raiiroad crossing. An easement of 
crossing a railroad by another railroad from 
a mine must be established by twenty years 
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id as of right. The 
hy an intemiption, 
^ as of right, if hy 
irietors of the road 
ire Can. Co. v. Har- 



« mad — Extent of 
»t described, Bush- 
idants the right, after 
] a stream running 
Bcharge the dirt upon 
lying helow on the 
ntity of dirt accuniu- 
4ow lot, so that it 
ried upon plaintiff's 
ning. Plaintiff was 
when the deed was 
sndants were not lia- 

the pasture lot re- 

1 the discharge of dirt 
SushneU v. Proprietors 
50. 

-Liuids. An action 
II privilege and a mill 
8, acainst defendant 
in tne stream ahove 
I his vats, is an action 
nt on real estate, of 
judicial court has 
. Critlenton v. Alger, 

restricted to Coal 

The grant of a sur- 
pulation that it shall 
pose of laying out a 
eon, but only for the 
ker and dirt room for 
rt," is the grant of an 
rh it be in fee. Big 
/, 54 Pa. St. 361. 

issarj to Enjoyment, 

sement on the land of 
the land for the pur- 
t of such easement to 
ther to construct or 
ora danger — doin£[ as 
«ible and responsible 
he grant of a privilege 
hing necessary to its 
. dt /. Co. V. Taylor, 7 
P. Schuylkill Co. Pa.) 
I; 1 Leg. Chron. 361. 

PICAL LAW. 

n Mines* The incum- 
»t open mines without 

Satron and ordinary, 
ns. & H. 278; S. C. 
L T. N. S. 437. 
►roper person to insti- 
the opening of mines 
y proper person; but, 
may take proceedings 



to prevent waste by collusion between the 
patron and incumbent. Id. 

The patron's right is only to restrain 
future waste, and does not extend to an 
account of past profits before the filing of 
the bill. Id. 

Upon a bill by patron to have an agree- 
ment between himself and the incunibeut, 
for opening and working mines, declared 
void and canceled; and, to restrain future 
workings, the court declared that the work- 
ings were not lawful and that the proceeds 
ought to be laid out for the permauent 
benefit of the living; but being of opinion 
that, if duly authorized, the workings 
would be beneficial to the living, directed 
an inquiry what steps should be taken to 
obtain the concurrence of all necessarj' pnr- 
ties and gave liberty to continue the work- 
ings in the meantime, subject to account 
Id. 

2* Consent of Ordinary. The parson 
with the consent of the patron and oraiiuiry 
may cut timber, and open mines. Marl- 
borough V. St. John, 5 De G. & S. 174. 

3. Open Mines — Digginsr Stone. 
Neither parson nor bishop may open mines, 
but may work those already opened. They 
may dig stone for repair, and have been in- 
dulged in selling stone, where the money 
was applied to repairs. Knight v. Mornhf, 
1 Amb. 176. 

4. Bisliop— Indosure Act. An act (13 
Geo. 3, c. 67), for inclosing commons con- 
tained a saving of the rights of the bishop 
of Durham, as lord of the manor, and alao 
provided that the bishop, his successors 
and assigns should work all mines under 
the comm<ins, with liberty of carrying coals 
and minerals gotten thereout, or out of anv 
other lands, or grounds whatsoever: Htli, 
that the bishop had no right to carry over 
the inclosed lands coal got from mines 
within the manor, but not belonging to the 
see; 2. That the expression ** other lauds or 
grounds,'* referred to pits or quarries, or 
workings, other than what are strictly 
termed mines. Hetlley v. Fenwiek, 3 H. & C. 
349; Midgley v. RichanUon, 14 M. &, W. 595. 

5. tilebe Lauds — Waste. A parson 
may open mines in his glebe. It is not 
waste. J^ord Rutland v. Green, Rutland't 
case, 1 Sid. 152; 1 Keble, 557; 1 Litv. 107. 

6. Lease. The perpetual curate of a 
curacy augmented oy the governors of 
Queen Anne's bounty, with the confimia- 
tion of the ordinary and immediate patron, 
granted a lease for years of unopenea mines 
which had not before been leased; but the 
patron of the advowson was no party: 
Held, that the lease was void at common 
law, for want of confirmation by such {ma- 
tron paramount. Doe v. CoUinge, 7 C. B. 938. 

See Tithe. 
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EJECTMENT. 

1. Earl J decisions* Ejectment lies for 
a coal mine. Lawwn v. Wiliiams, cited Cro. 
Jtc 150 (.oecond rear of Jatnes I). And for 
K Hdt boUery. iVyW** C7«we, Id. 

2. For mines In terms. Ejectment lies 
for mines; and a declaration general de mi- 
neri» cnrbonum held good, although the 
Dumber of mines not stated. Andrews v. 
WhUfingkam, Carthew, 277; 4 Mod. 143; 
1 Salic 255; Comb. 201; 1 Show, 364. 

5. For eoal pits. Ejectment lies for a 
cofd mine or coal pit Comyn v. K^netOy 
Cro. Jac 150; Jenkins, 313; S. C. styled 
Comyn V. WhecUly, Noy. 121. 

And for land and a coal pit in the same 
land. HarrboUU v. Placode, Cro. Jac 21. 

4. Tin bonnds. The interest of an 
owner of tin bounds in Cornwall is not, it 
teems, a mere easement or incorporeal 
hereditament, but may be the subject of 
an action of ejectment, even where he is 
not in actnal possession at the time of the 
wrongful entry of the defendant. Vice v. 
Thomas, 5 Y. & C. 538; Smirke's Kep. 1. 

Tin bounds, eo nomine^ are not the sub 
ject of ejectment. They should be de- 
scribed as a mine lying within certain 
bonnds called tin bounds. Dot v. Alderson^ 
Tyrwh. & G. 543; S. C. 1 M. & W. 210; 
8. C. Dow. Pr. R. 701. 

6. ({narry. Query, whether ejectment 
will lie for a quarry. Brown v. Chadtoick, 
7 Irish, C. L. 101. 

6. By Licensee. Ejectment will not lie 
for a mere license to mine. Crocker v. 
fothergiU, 2 B. & Aid. 652. 

7. By Licensor of oil land — License 
made irrcYocahle after condition per- 
formed. Rynd ^nted to Watson the ex- 
clusive ri^ht of digging for oil on a certain 
farm, reserving the right to farm the sur- 
face. If the boring proved profitable, the 
writinj^ was to be construed as a perpetual 
lease; if otherwise, possession was to revert 
to Rynd. On part of the farm the horing 
bad been pron table. Rynd alleging that 
the boring had not been profitable on 
Another part of the farm, brought ejectment 
for that part : Held, that ejectment would 
not lie to test Rviid's right to bore for oil.* 
Rynd V. Ruad Farm OU Co., 63 Pa. St. 397. 

When the land was entered npon and the 
license made effectual by Watson's perform- 
ance of the covenants and a successful re- 
Bolt of the experiment, it became perpetual 
and irrevocable. Id. 

8. Oil Lease. A lease of land ** for the 
•ok and only purpose of mining and exca- 

*Tbi« U the sylUboA, In rabsUiice, of the re- 
porter The decision, u reported on this polDt, is 
ftol clear. 



vating for petroleum, coal, rock or carbon 
oil, or other valuable mineral or volatile 
substances," vests a corporeal interest for 
which ejectment will lie. Bctrker v. Dale, Z 
Pgh. 190. 

9. Asrainst Lessor of Oil Well. Eject- 
ment will lie for the wrongful ouster of a 
tenant (of an oil well), notwithstanding the 
grant under the lease may have been of an 
incorporeal hereditament Kams\. Tanner, 
66 Pa. St 297. 

10. Atrreement for oil lease— Tncor- 
poreal hereditament— Case. An agree- 
ment was to lease "exclusive right and 
privilege of boring for oil, etc., upon the 
farm upon which the first party now resides, 
with the right of access to and from such 
places as may be selected by the party of 
the second part; said boring to be done so 
as to do the least possible injury to the 
farm." The consideration was $150, and 
one-third of product The holes to be sunk 
to satisfy the parties as to practicability and 
profit for oil: Held, that this created an in- 
cor|)oreal hereditament, and the only pos- 
session of the grantee was such as was 
necessary for the enjoyment of the right. 
UnUm Petroleum Co. v. ^/tt?cn Pet. Co., 72 
Pa. St 173. 

Held further, that the remedy for disturb- 
ance of the right was case; tiiat ejectment 
would not lie; and that possession is not 
necessary to enable the owner of an incor- 
poreal hereditament to maintain an action 
for its disturbance. 

11. Lease— Forfeiture. Lessors hav- 
ing entered for alleged breach of condition, 
in ejectment against them, the burden is 
upon them, although they are defendants in 
possession, to prove a forfeiture. Ale Knight 
V. Kreulz, 51 Pa. St 232; S. C. 53 Id. 319. 

12. Reeoyery of Lode without Its 
Holstint? Works — SeToranee. The fact 
that plaintiff recovered a vein or lode gives 
him no right to hoisting works erected for 
the purpose of taking ore from that vein, 
unless he had also recovered the surface on 
which such hoisting works were erected. 
"" Bullion M. Co. v. Crasus 0. <fr S. M. Co., 
2 Nev. 169. 

18. Yendor and Pnrehaser— Speeiflo- 
Performanee. C. agreed, in writmjc, to 
convey to F. an nndivided interest in a 
mining claim, upon the fulfillment of cer- 

*1 he holBtlDK works In this caM sf^em to have 
stood tt the top of A thftft not sunk on the vein, but 
tftpilng It through Its eastern wnll about 250 feet 
below surfare. 'i he opinion In the case also states 
aH a query, whether when a blind lode, as in this 
case, dips at an angle « f 46°. whether the snppoaed 
surface should be tak'n lmniediat< ly above the 
point w' ere the lode is first reached bel-w Kround. 
or whether its Inst, or whether its STersRe dip 
should be followed m protracted to the surface J 
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tain specified conditions, to be thereafter 
performed by F., and let F. into pos^iesstion . 
Thereafter, on the failure of C. to convey 
as stipulated, F., who was at the time out 
of pas^jcssion, broutfht ejectment t ) recover 
the same, the complaint bein^ in the usual 
form: JleUl, that ejectment would not lie, 
but that the appropriate remedy of F. wsa 
by action for spccihc performance, and, as 
incidental thereto, a delivery of the possets- 
ftion. FfJyer v. Coward, 35 Cal 630. 

14. Tenant in common. One tenant 
in common in a mining claim may, as 
against mere trespasaerd, recover in eject- 
ment the entire chiim. jRowe v. Bacijal- 
luppi, 21 Cal. 633. 

15. Partnership Eqnltles. In eject- 
ment f^r an interest in a mining claim, de- 
fendant cannot defeat the action by show- 
ing the claim to partnership property. 
Rights arisiiij^ out of the partnersnip must 
be asserted in equity, and cannot defeat 
the' recovery of the legal title. Lovot v. 
Alexander, 15 Cal. 297. 

16. Tiie— Proof— Partnership— Pos- 
session. Plaintiifs in ejectment for mining 
ground were an ordinary joint stock com- 
pany, or partnership, claiming by purchase 
and transfer from the company originally lo- 
cating the claims; the practice of the com- 
pany was to issue to members certificates of 
stoclc which certificates constituted the 
only evidence of membership recognized by 
the company. Transfers were made by 
assignment of the certificates: Held, that 
these certificates and their assignments^, 
their execution first beinc proved, were 
competent and proper evidence upon the 
question of possession. Pennsylvania M. 
Go. v. Owenff, 15 Cal. 135. 

In ejectment for mining ground, plaint- 
iflfs may rely for recovery upon either title 
orjpo.s«ession. Id. 

Plaintiff in ejectment for mining claims, 
must rely upon the strength of his own 
title; defendants, in actual possession, are 
not required to show anything beyond it, 
until a prior and paramount right i& shown 
by plaintiff. Id. 

17. Parties— UndiTided Interest. In 

ejectment for an undivided interest in a 
mining claim, it is not necessary to make 
parties defendants who are in possession of 
such claim as holders (»f other undivided 
interests, and assert no right in the interest 
sued for; it is only necessary in such case 
for the plainfff to sue the party Mho inter- 
feres with his rights. Waring v. Crow, 1 1 
Cal. 366 

18. Company Onranired, bnt Title 
not eonveyea. If several persons who own 
mining ground agree in writing that they 
will incorporate, and that as soon as the 



corporation is formed ' each one will convey 
to the corporation his interest in the ground, 
receivin;^ as a consideration stock of the 
orpjration, and the corporation is formed 
as provided in the agreement, but the con- 
veyances are not executed, the agreement 
is not sufficient in law to divest the title of 
the parties to it, so as to enable the corpor- 
ation to recover the ground in ejectment 
San Felipe M, Co. v. BeUhaw, 49 CaL 655. 

19. Collusion by Tenant in EJeetmeit 
— Estoppel — Damages against 'lenaat. 

Demise by lease of certain lands, together 
with the mines under them, with liberty to 
dig for ore in other mines, under the sur- 
face of other lands not demised: the tenant 
fraudulently concealed a declaraticm in 
ejectment delivered to him, and sutTered 
judgment to go by default. The declara- 
tion in ejectment did not mention mines at 
all, but the sheriff, in executing a writ of 
possession, by the concurrence of the tenant, 
delivered possession of the premises demised 
to the tenant, and also of those mines of 
which he had liberty to dig: Held, that 
although the latter could not be recovered 
under the declaration in ejectment, still 
that the tenant, by his own act, had 
estopped himself from taking that objec- 
tion, and that in an action for the three 
years* rent, the penalty for such conduct of 
tenant, under the statute of 11 G. 2, c. 19, 
the landlord might recover the treble rent, 
in respect, not onl^' to the demised prem- 
ises, but of the mines in which the tenant 
had only a liberty to dig. Crocker v. Father* 
gUl, 2 B. & Aid. 652. 

20. Possession. Possession of a mining 
claim taken without reference to mining 
rules, is sufficient in ejectment for the 
claim, as against one entering by no better 
title, and not in compliance with any min- 
ing rule. It is simply prior against subse- 
quent possession. Enulisk v. Joimeon, 17 
Cal. 108; B. & W. L. C. 172. 

21. Possession— Legal Title — Cestui 
que nse. Continued possession f(»r many 
years (of a lead mine) under a deed (120 
years old) declaratory of a beneficial interest 
in which a covenant to convey the legal 
estate is inserted, will not niise a presumn- 
tion that such estate has been conveyeo, 
nor sustain ejectment which can be sup- 
ported by the legal title only. 1756. Good- 
right V. Swymmer, 1 Kenyon, 385. 

22. Recovery on Possession. Plaintiff 
in ejectment for a mining claim may rest 
his recovery upon prior possession, and the 
action does not necessarily put in issue the 
legal title. Orady v. £arly, 18 Cal. 109. 

28. Possession — District rules, Eri- 
dence. Possession of mining ground ac- 
quired by an entry under a claim for mining 
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purposes, upon a tract the bounds of which 
are dittincUy dc fined by physical marks, 
accoiupauie<l wiih actual occupancy of a 
part of the tract, is sutticient to enable the 
pog8e>sor to maintain ejectment for the en- 
tire claim, altliough such acts of a|)propri- 
ation are not done in accordance with any 
local minin*; rule. Table ML T. Co. v. 
Stranahatiy 20 CaL 198; English v. Johnson, 
17 Cal. 107. 

The exclusion, therefore, of evidence 
tending to pro\ e a possession of this char- 
acter IS error. Table ML T, Co, v. 6trana- 
han, 20 CaL 198. 

24. Possession— Tracing Title. It is 

only netessary for plaintitl's to prove the 
right of pos^etision as against the defend- 
ants to maintain ejectment for a mining 
claim; and for this purpose it may not be 
necessary to connect themselves with the 
title of the original locators. Antoine Co, 
T. Bidgf. Co., 23 Cal. 219. 

So. Right to immediate Possession. 

In ejectment for a mining claim plaintiff 
must prove the right to immediate posses- 
sion at the time of instituting the suit. 
Herbert v. King, 1 Mont. 475. 

26. Possession not inferred from Title 
— Montana. Ihe presumption that pos- 
session follows the record-title has been 
changed by statute in Montana (Act of 
January 11, 1872), and in ejectment to re- 
cover a mining claim the plaintiff must 
show that he or his predecessor in interest 
"was in the actual seisin or possession'* 
of the (lode) claim within one year next 
before suit brought. Davis v. Clark, 2 
Uont. 394, 310. 

27. Evidence as to Possession. An 

"agreement of cancellation" of a lease of 
a ditch ajid the surrender of possession to 
the Ie^*sor, although no consideration ma^ 
have been expressed in the agreement is 
sufficient to jubtify a finding that the ten- 
ant (defendant in ejectment) was not iff 
possession of the premises. Burke v. Table 
ML Co., 12 Cal. 404. 

28. Defendantoutof Possession— Prac- 
tice - California. In ejectment against 
two for a mining ditch, when A. was found 
to be in pohscs8ion and B. was found to be 
not in possession, having previously sur- 
renderea his poshcssion to his co-defendant. 
Judgment going against A. alone, the right 
of B. is not adjudicated, and he is not pre- 
cluded from afterward asserting his title, if 
be have anv. Burke v. Table ML Co., 12 
CaL 404. ^ 

29. Pnllfc Domain- Title Outstand- 
i^^. In actions to recover possession of 
mining claims located on the public lands, 
the do<'trine that the plaintiff, if he recover 
at ally must recover on the strength of his 



own title, has no application; for neither 
party lias any legal title, liiehardson v. 
McNuUy, 24 Cal. 339. B. & W. L. C. 206. 

In such actions, where prior possession is 
relied on by plaintiff, the defendant cannot 
justify his entry by showing the true title 
outstanding. Id. 

80. Outstanding Title. Defendant in 
ejectment for a mining claim may show a 
conveyance by4)laintitFor plaintiff's grantor 
prior to the bringing of the action, to show 
as a defense that plaintiff has no title 
through the chain of title by which he 
claims. A naked trespasser cannot show 
outstanding title in a third party, except as 
a means of showing the want of all title in' 
the plaintiff. MaUett v. U7t,cle Sam M, Co.^ 
1 Nev. 194. 

Where in a suit for the recovery of a mine 
upon the public domain, the plaintiff re- 
quested the court fo charge ** that the doc- 
trine that plaintiff must recover upon the 
strength of liis own title, and not upon the 
weakness of that of the defendant, has no 
application in this case — the real question 
here involved is, which of the parties, the 
plaintiff or defendant, has the better right 
to mine the land in (question ;" and it was 
claimed that without it the jur^' might have 
presumed the title to be in the United States, 
and therefore found against plaintiff, but 
no suggestion on such point appeared to 
have been made to the jury on the trial: 
Held, that the refusal of the instruction was 
not error. Scfiissler v. Cheshire, 7 Nev. 427. 

81. Outstanding Title— Abandonment. 

In an action of ejectment, one of the ma- 
terial allegations of the complaint is that 
plaintiff was the owner and entitled to the 
possession at the time of the alleged entry 
by defendant, and under a direct denial of 
this averment, the defendant may show 
that, previous to his entry, a title which 
once existed in the plaintilf had been lost 
by abandonment and forfeiture. Bell v. 
Broum, 22 Cal. 671. 

82. Ouster of Third Party under Writ 
of Uestitution. A party who is removed 
from the possession of real estate (quick- 
silver mines) by virtue of a writ of restitu- 
tion issued on a judgment in ejectment, and 
who moves to be restored to the possession 
on the ground that he was not a party to 
the action, must make out a clear case, free 
from ambiguity. Cafifoivtia Quicksilver M, 
Co. v. Redington, 60 Cal. 160. 

88. Pleading— Double defense. In 

an action to recover a mining claim, the 
complaint, duly verified, alleged title and 
possession in plaintiffs on a certain day. 
The answer, also verified, denied that 
plaintiffs ever had either title or jiossession, 
and afterward averred that if plaintiffs ever 
had had a title to the claim, they had abaa- 
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act of 1856, authorizing the incorporation 
of mining companies, it was provided tliat 
my company might construct a railroad 
from its mines to connect with another 
nubt)ttd, but made no provision for con- 
demnation of land otherwise than that such 
mining company "shall, in respect to such 
raiho^, be subject to, and governed by 
the acts in relation to railro^s, so far as 
applicable:" Held^ that under the strict con- 
Btmction applicable to such laws they were 
not authorized to exercise the power of 
eminent domain conferred on railroad com- 
panies by certain sections of the "acts in 
relation to railroads." Miami Coal Co, v. 
Wigton, 19 Ohio St. 560. 

9. No Right of. in fkyor of Nuisance. 

A private railroaa from a party's mines, 
which has been declared a nuisance, and 
ordered to be abated, is not entitled to the 

?riTilege allowed under the railroad law of 
ennsylvania. McCandUss* appeal, 70 Pa. 
St. 214 

10. Condemnation an Entirety— Tram- 
Wiy. In proceedings for the condemna- 
tion of land, the commissioners reported 
certain damages, and reserved to the party 
whose lands were condemned liberty to con- 
struct a tramway over the land condemned 
for the transportation of minerals from the 
residue of the tract: Held, erroneous on its 
face; that the condemnation must be ab- 
solute, and the compensation complete in 
money for the entirety. CheMpeoL-e ^ 0. 
J?. Co. V. Halstead, 7 W. Va. 301. 

11. Measure of Damages. Upon the 
condemnation of land (part of a tract of 
ooal severed from the surface estate), the 
measure of damages is the injury done to 
the tract, as a whole, or the difference be- 
tween its value at the time of the entry 
and its value after the completion of the 
road. Brown v. Corey, 43 Pa. St. 495. 

In the condemnation of mineral land the 
inconvenience to the future working of that 
part of the tract not taken, is to be consid- 
ered. Id. 

12. Measure of Damages— Unopened 
liies. In estimating the damages that 
will be sustained by the construction of 
a railroad through the property of a land 
owner, the jury may allow the party the 
market value of the land taken, and all 
actual damages arising from the manner in 
which the road passes through the prop- 
erty, and affects the improvements, but 
they are not at liberty to estimate the 
^ue of unopened mines, as mines, or to 
e<tiouite that there is a certain value in 
coal under the surface, and so raise the 
qoantum of damages above the present 
salable value of the tract condemned. Nor 
is it a subject of damages that the owner, 
when he begins to open his mines, will 



find the road-bed an obstruction. Starle v. 
LackavHina R. Co. , 33 Pa. St. 57. 

18. Measure of Damages — Mines — 
Water-power. In case of condenmation 
of land, in the exercise of the right of 
eminent domain, under the statute of Illi- 
nois, the true test as to the damages to be 
paid is the market value of the land; but 
m ascertaining this value, reference may 
be had, not merely to the uses to which it 
is actually applied, but to its capabilities, 
so far as they add to its market value. If 
the land has a mine under its surface, that 
fact may be considered, if the mine adds to 
the market value of the land, even though 
such mine has never been nsed. So, of a 
water-power, even though it has never been 
utilized. Ba^lam v. Galena A S. W, R. R. 
Co.. 64 III. 353. 

14. Damages for fliture inconven- 
ience. Where a railway act provided that 
the company should "from time to time 
pay to tne owner, lessee, or occupier of 
mines extending so as to lie on both sides 
of the railway, all such additional expenses 
and losses as shall be incurred by such own- 
er," etc, by reason of the severance of the 
surface land, or of the continuous working of 
the mines being interrupted, or by reason 
of the same being worked so as not to preju- 
dice the railway: HeM, that an arbitrator 
appointed to assess under this section the 
losses or expenses sustained or incurred by 
a mine-owner, by reason of his land being 
severed, and the working of his mines being 
interrupted, rightly included in his award 
items of compensation for additional losses 
or expenses not then actually sustained or 
incurred in working the mines, but which 
were capable of wing immediately esti- 
mated with reasonable certaintj'. WhUe- 
hovse V. Wolverhampton A W. R. Co. , L. R. 
5, Ex. 6. 

15. Compensation for Workable Min^ 
rals. A party whose lands have been taken 
by a canal, reserving to the owner the min- 
erals, with restriction upon his working to 
the prejudice of the canal, and providing for 
compensation in case of loss to the owner by 
reason of tiot being able to extract his min- 
erals on account of the canal, cannot he re- 
strained from having such compensation 
assessed by the proper tribunal, upon the 
allegation of the canal company tiiat the 
working would do it no injury wnere it ap- 
pears from the evidence that there may be 
injury — otherwise, if the court were satis- 
fied that no injury whatever would result 
for which compensation could be claimed. 
Cron\ford Canal Co, y. Cutis, 5 Railway Ca., 
442. 

16. Flooding Mine— Compensation- 
Practice. A canal was constructed under 
an act of parliament, the minerals under the 
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ing expressly reserved to the 
liberty to work the minerals, 
ijury was done to navigation, 
iuse, the owners were not to 

notice to defendants who 
the mines and purchase. The 
V (the defendant) u(>on such 
I to purcliiwe. The owner 
nine under the canal until 
the canal : //«'/</, that no ac- 
could be maintained, there 
ngful or nct^ligent act done 
lant. That it was a case for 
only to the extent which the 
vide for. Dunn v. Birmiug- 

L. R. 8 Q. B. 42, affirming 

nsatlon — Specific proceed- 
remedj* The local act, 1 
providing for the condemna- 
)y the company defendant, 
isation to mine owners, with 
ncc to minerals under and 
ards of its canal: Vonistruedf 

I the feigned issue mentioned 
d not to allow an action on 
iimon law. Fenion v. Trent <t* 
, 9 M. & W. 203; 2 Railway 

le company was entitled to 
for the coal left standing 
iitance to protect the canal 

II to take minerals. The 

of land condemned for pub- 
an election to take the min- 
B land. In re Hvdder^fiM, 
ipp. 92; L. R. 17 Eq. 476. 

isation to Lessee* A canal 
Authorized by its act to pur- 
which the safety of the canal 
J left unworked. The pur- 
vaa delayed many years, and 
[lie a lease had been granted 
to a coal- worker. The coni- 
i the interest of the owner: 
coal-worker was also entitled 
on. Banisley v. Twibell, 7 

isation for depriration of 

e owners of a colliery sus- 
teand particular injury from 
or obstruction of a public 
orks of a railroad company 
ss to their mine, whicli di- 
ruction, if it had been made 
mctiou of an act of parlia- 
ive given a right of action, 
sompensation under the land 
Wood V. Stourbridije B, Co., 
)222. 

to purchase minerals al- 
rking* A canal act forbade 



the working of mines under the canal or its 
reservoirs, or within a certain distance 
thereof, without previous notice to the 
canal company, who might thereupon pur- 
chase the minerals or permit the working. 
Another clause rescn-ea the niiues in terniB 
to the owners, and the right to work them, 
provided no injury be done to the naviga- 
tion: Hfidf that such proviso was not to be 
so construed as to make the mine owner 
res|)onsible for injuries occasioned to the 
canal in the course of careful working after 
notice given as required by the act, and the 
failure of the company to pay for the min- 
erals. Dudley Can, Co, v. Qrazebrook, 1 B. 

6 Ad. 59. 

22. Injnnclion— Compensation— Cob- 
striiction. A canal act provided thut in 
case the company and the coal owner could 
not agree as to the amount of coni]>eusation 
for t he coal taken for the purposes of the 
canal, it should be settled by a jury sum- 
moned by the commissioners whose Buding 
was *'to be conclusive, and should not be 
removed by certiorari or other process what- 
ever into any of the courts of record at 
Westminster or any other court." A bill 
was tiled, ])niying an injunction to restrain 
proceedings before a jury on the ground 
that the defendant was entitled to no com- 
pensation, and that the special jurisdiction 
provided by the act was not so constituted 
as to be likely to come to a just conclusion: 
Neldf that the plaintiffs were not entitled 
to an injunction if the defendant was en- 
titled to any compensation, the amount of 
which had to be ascertained; but whether 
this court had any jurisdiction to interfere 
in the matter if it had clearly appeared that 
the defendant was entitled to no conifiensa- 
tion. Quaere: Bamsley Canal Co. v. TwibeU^ 

7 Beav. 19; S. C. 13 L. J. Ch. 434. 

28. Canal Act — Inconyenience Ulti- 
mately result ingr to owner of Minerals- 
Injnnction. By a local act, tenants for life 
were empowered to sell lands to a canal 
company for the purposes of their under- 
taking. It was provided that in case the 
parties should differ as to the amount of the 
purchase-money, a jury should assess the 
amount and ascertain what sum should be 
paid for the land, and also what other sums 
should be paid for past and future damage. 
The mines and minerals under the lands 
conveyed were resented to the owners, with 
power to the owners to get them, provided 
no injury should be done to the canal 
thereby. And the company was empowered 
to inspect the mines and to compel the 
owners to desist from working so as to in- 
jure the canal. Under the act a tenant for 
life sold lands to the company which were 
known to contain coal, though at the time 
it was not known whether the coal would 
be gotten. Some years afterward a mine 
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was opened for the purpose of getting the 
coal underlying the canal. The company 
restraioed the owners of the mine ironi 
working so as to endanger tlie canal: Hetd^ 
that in the absence of a special provision in 
the act to that eAfect the company was not 
liable to make any compensation to the 
owners of the coal mine for the loss incurred 
by them by reason of this restriction on 
their powers of working the mine. Beg, v. 
Airt A C. N, Co., 8 Jur., N. S. 115; 30 L. 
J. g. B. 337. 

24. CoBstmetlon— Canal Company re- 
ftuin? to Purchase Minerals must take 
coineqnences of the nnder mining:. By a 
canal act it was provided that no owner of 
any mine should work the same under the 
resen'oir of the canal company, except as 
therein mentioned, without the consent of 
the company; and that when the owner of 
any mine under the canal works should be 
desirous of workin|^ the same, such owner 
should give notice in writing of such, his in- 
tention, to the company before beginning to 
work, that the company might then inspect 
such mine; and upon failure or neglect of 
the company to so inspect within thirty 
days after such notice, the owner of sucli 
mine might work and get such part of the 
nid mine as lay under the said canal and 
works; and that if, upon such inspection, 
the canal company should refuse to permit 
the owner of the mines to work sucn part 
of the mine, the company should, within 
three calendar months after such refusal, 
purchase the same. And it was further 
provided that nothing therein contained 
should be construed to prejudice the right 
of the lord of the manor or waste, or any 
owner of any ground through which the 
canal company's works should be made, to 
the mines under such ground; such lord or 
owner being thereby empowered to work 
the same, subject to the condition therein 
contained, provided that no injury was done 
in the working to the said navigation : I/fld, 
(affirming the jud^ent of the court below), 
that thiitlast proviso was not to be coustnicd 
a« rendering futile all the previous pro- 
nsions of the act ; therefore, where the 
owner of the mines had given notice of his 
intention to work them, and the company 
had neglected to purchase the mines in the 
manner prescribed by the act, it was held 
that the owner of the mine might work the 
Mune under the company's works, and the 
company's wprks having been damaged in 
consiqnence of such working, that the com- 
puiy coald not maintain an action against 
the mine owner to recover compensation for 
wch damages. Stourbridge ('anal Co. v. 
iWfey, 3 Uw Times, N. S. 449; 30 L. J. 
Q.R 108. 

2&. Canals— Pennsylrania. Lands con- 
demned under the canal system of Penn- 



sylvania M^ere condemned to the extent of 
tlie fee, embracing the coal under the bed 
of the canal; and such coal pusses to the 
grantee of the canaL Wyoming Coal Co. v. 
Price, 81 Pa. St 176. 

26. Oil-tubing Company. The right 
of eminent domain may be exercised in 
favor of a corjwration chartered to construct 
a line of tubing for the underground trans- 
portation of oil by the action of gravity 
upon the liquid. IVest Virginia T. Co. v. 
Volcanic Oil <k C. Co., 6 W. Va. 382. 

27. Kailroad— Support — No Title to 
Minerals. By the effect of the sections 77, 
78, and 79, of the railway clauses, con- 
solidation act, 1845, a railway comi any, on 
purchasing under that statute, lanu for the 
purposes of a railway, does not become en- 
titled to the mines under the land; the 
owner may work them after notice duly 
given, and if after such notice the company, 
though desiring to prevent the working, 
does not give compensation for the min- 
erals, the owner may work them up to and 
under the railway, working them in a 
••proper manner, and ** according to the 
usual manner of working such mines iu the 
district." The company cannot, under this 
statutory purchase, claim the benefit of the 
right of an ordinary purchaser of the sur- 
face to subjacent and adjacent support, the 
statute having created a specific law for 
such matters, by which alone the rights of 
the company and the mine owner are regu- 
lated. Great Western R. Co. v. Bennett, L. 
R., 2H. L.27. 

28. Bailroad — Acquiescence in con- 
struction. A railroad constructed in aid 
of mines, under an act of parliament, pro- 
viding for compensation, without authority 
from the owner, but acquiesced in for 
fifteen years, cannot be interfered wilh b^ 
such owner of the land. His only relief is 
to ask for the compensation. Mold v. 
Wheatcroft, 27 Beav. 510; 29 L. J. Ch. 11. 

29. Bailroad— Ownership of Minerals. 

Where land is condemned for railroad pur- 
poses, the company owns the earth and 
minerals above the level of the track, if 
their excavation be necessarv for the con- 
struction of the road; minerals lying below 
the level of the road, and whoFC excava- 
tion is not necessary, belong to the owner . 
of the land condemned. Evans v. Haefner, 
29 Mo. 152. 

80. Railroad Engine House — Estop- 
pel. An engine house, built for the opera- 
tion of a road constructed for the carriage 
of mine produce, under authority of an act 
of parliament, cannot be disturbed, and 
must be treated as rightfully erected (sub- 
iect to compensation), where the o\nier of 
the land has allowed, for several years, its 
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undif^turbed enjoyment by the mine owners. 
Mold V. WhecUeroft, 27 Beav. 610; 29 L. J. 
Ch. 11. 

81. Lateral Rallroadg— Priyate Con- 
tracts* An entri^ on land of another to 
build a lateral railroad (connecting mines 
with highways) is an entry under the state 
in its exercise of the right of eminent do- 
main, in pursuance of public law, and all 
private contracts are subordinate thereto. 
Broicn v. Corey, 43 Pa. St. 496. 

82. Lateral Railroad Act— Pennsjl- 
yanla* The act of the Penns^lyania legis- 
lature of May 6, 18.32, authonzing the con- 
struction of lateral railroads to connect 

•rivate property (coal mines) with the pub- 
ic improvements, is not unconstitutional; 
and where a petitioner under the act had 
proceeded so far as to have the damages 
assessed by verdict, which he was to pay to 
the owner of the intervening land, but 
judgment was not vet entered in his favor, 
he was held liable in trespass tor com- 
mencing the road before judgment, but not 
for vindictive damages. Harvey v. Thomas, 
10 Watts, 63. 

88. Necessity— Expense—Lateral Rail- 
road Act— Pennsylvania. The necessity 
of a lateral railroad from a mine to a point 
of connection with the line of the state 
•navigation works is not an absolute, but a 
reasonable necessity, and may exist, al- 
though, at great expense, a railroad might 
be built over petitioner's own land. Bar- 
vey v. Lhyd,^ Pa. St. 331. 

For form of proceedings to condemn land 
for purposes of lateral railroad from mines 
under act of May 6, 1832. Id. 

84. Lateral Railway Act— Easement 
—Ownership of Minerals. The lateral 
railway act of May 5, 18.32, is intended to 
giye^ tne petitioner nothing more than a 
privilege to open, construct, complete and 
use a railway through the land of another. 
Lyon V. Gormley, 63 Pa. St. 261. 

The owner of the lund is not divested of 
his right to the freehold, nor of his title to 
the stone, wood, or mineral. The act 
fastens on his land a servitude, but does 
not disturb any right not essential to the 
servitude. Id. 

The petitioner does not acquire the own- 
ership of materials he may displace, or any 
more than the right of way and the right 
to use those materials in the construction of 
his way. Id. 

85. Special nse— Pennsylyania. Where 
land is condemned under Pennsylvania 
statutes, allowing private railroads from 
coal property to connect with public high- 
'ways, the party condemning cannot use the 
land for any other purpose than that for 
>^hich it was originally taken, nor can he 



change the location of his road. Lanee*t 
Appeal, 65 Pa. St. 17. 

86. Undergrronnd access to mineft- 
Pennsylvania. The act of April 16, 1838, 
allowing the condemnation of land for use 
as a private road under the surface of anv 
land to coal mines, is imperfect in itself 
and must be carried out by treating it as if 
it were a section of the general road law, 
and is therefore subject to the provisioiu 
governing the laying out of ordmarv pri- 
vate roads, Keeld's Road, 1 Pa. St. 355u 

87 • Condemning Way— Pennsylyania. 

The owner of coal mines cannot, for the 
benefit of the mines, oi^ganize a railroad 
corporation and condemn land under the 

feneral railroad laws, nor othen^'ise than 
y strict compliance with the lateral rail- 
road laws. EdgeiDOod JL R, Co. Appeal, 79 
Pa, St. 257. 

88. Uiglit of Way tlirongli Coal. An 
underground right of way through a bed of 
coal may be condemned under the lateral 
railway acts. Broion v. Corey, 43 Pa. St. 
495. 

89. Contract with mortgagor In pM* 
session* An act of parliament authorued 
the lessees of mines to make a railroad to 
a canal through the intervening lands on 
making compensation. The lessees en- 
tered into an agreement with a mortgagor 
in ]>osses8ion for making the railway and 
paying an annual rent The mortgagee 
after^'ard entered into possession and re- 
ceived the rent for some time: Held, that 
the mortgagee and all claiming under him 
were bound by the agreement. Mold v. 
H'heatcro/l, 27 Beav, 610; 29 L. J. Ch. 11. 

EQUITY. 

1. Mntnal mistal^e as to existence of 
minerals* In an action by the lessor of 
supposed oil land torecover damages against 
his lessee for failing to commence to bore 
as covenanted in his lease, the defendant, 
by appropriate cross-pleadings, sought to 
be released from the contract entirely, on 
the ground that it was executed in conse- 
quence of the mutual mistake of lesaee 
and lessor as to the existence of oil on 
lessor's land: Held, that the circuit court 
erred by failing to transfer the action to 
equity for preparation and trial on the 
lessee's claim, to be relieved for mistake in 
the contract. Bell v. TruU, 9 Bush. Ky. 
257. 

2. Laclies— Mines. If a person having 
a just right to mines stand by until he sees 
whether the adventure of opening theni 
result in a profit, a court of equity will 
lend him no assistance. These olfserva- 
tions extend to every kind of trade, but 
not with such force as they do to mines. 
Ernest v. Vivian, 33 L. J. Ch. 513. 
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8. Ouster— Belief at law. The o\*Tier 
of mines (tin bounds) being ousted there- 
from cannot seek repossession in chancery, 
or an account in equitjr, but must proceed 
by ejectment or otherwise at law. Vice v. 
Thomas, 4 Y. & C. 538; Smirke's Rep. 1. 

4. Trespassinsr aiUoiner. Forproceed- 
mgs in equity by a mine owner against the 
proprietors of an adjoining mine who had 
encroacbcd upon complainant's iron ore-bed 
by underground mining operations, praving 
•cconnt, injunction, etc See Stockhridge 
Iron Co, V. Cone Iron Works, 102 Mass. 80. 

5. Interpleader— OU Royalties— PrW- 
fty of Coutraet. G., and G., his wife, by 
deed of lease dulv executed, acknowl- 
edged and recorded, grant to P.'s assign- 
ors, for a large money consideration, paid 
down, and for a large rent to be paid in oil 
as the oil is produced from the leased prem- 
ises, a hundred acres of land for a term of 
twenty years. G., the wife, is the fee-sim- 
ple owner of the land, subject to the mar- 
itaJ rights of G., the husband therein, 
which IS at least an estate during the joint 
lives of G. and G., the wife. G., the hus- 
band, prior to the date of the deed of 
lease, by contract, sold to C. his entire in- 
terest, for his life, in a tract of 250 acres, 
coTering the said 100 acres. P. and his as- 
signors, at the date of the lease and pur- 
chase from G. and G., the wife, and for a 
Jong time afterward, had no notice or 
knowledge whatever of the contract of G., 
the husband, with C, about said land. Af 
ter P. had obtained the lease and taken pos- 
Besrion of the leased premises, and had 
paid the oil rent to G., the husband, under 
the deed of lease, as it accrued, for some 
time, C. brought suit against G., the hus- 
band, to compel him to execute to him a 
deed conveying the legal title to the 250 
teres for his life efetate. C. obtained a final 
decree against G., the husband, for such 
deed, and appointing a commissioner to 
wnvey the life estate of G. in the 250 acres 
of the land to C: G., and G., his wife, 
then notified P. that they each claim the 
unpaid and accruing rent oil under the lease. 
C notifies P. that he claims the unpaid 
and accruing rent oil under the lease, by 
virtue of said decree, and notifies P. not 
to pay it to G., nor to G., his wife. P. is 
ready and willing to pay the rent oil arrear 
to the proper claimant, and has it on hand 
lorthe purpose; but is ignorant as to which 
has the better right among the claimants. 
G., the husband, is insolvent, and sues out a 
distress warrant against P.'s property on 
the leased premises, and causes the oil rent 
m P.'s possesHion, together with a large 
amount ol other personal property of P. 
on the lea<^d premises to be leviei on for 
the rent oil in arrear. P. tiles his bill of 
interpleader against G., and G., his wife, 



and C. : Hdd, that the plaintiff has no ade- 
quate remedy at law; 2. That it is a case 
for the interference of eouity; 3. That C.'s 
claim to the royalty on reserved in the 
lease under G., must be considered, for the 
purposes of the case, to have commenced at 
the date of the decree, which was after tlie 
date of the lease; 4. That the persons claim- 
ing the royalty claim in privity of contract, 
and tenure sufficiently for the purposes of 
the bill. Oil Run Co, v. Gale, 6 W. Va, 
526. 

6. Parties In interest — Told Ineor- 
poration* Where three persons who were, 
or claimed to be, incorporators under legis- 
lative charter, in a certain mining company, 
advanced the funds and bought a quarry in 
the name of such corporation, and caused 
all the stock to be issued to themselves, be- 
ing the only persons interested : Held, that 
even if there was no corporate organization, 
the persons so advancing the consideration, 
were the equitable owners of the real es- 
tate so purchased. Vtrmont M, d: Q, Co, v. 
Windham Bank, 44 Vt 489. 

ESTOPPEL. 

1. Mining claims generally. The same 
rules of law relating to estoppel, in joaw ap- 
ply to mining ground as to any other real 
estate claimed under a similar kind of title. 
Kelly v. Taylor, 23 Cal. 11. 

2. Title necessary to. A party cannot 
be estopped by matters m pais, unless at the 
time the sunposid matter of estoppel oc- 
curred he held the title to the property (a 
mining ditch) in controversy. Marquart v. 
Bradford, 43 CaL 526. 

8. Boundaries— Award— Jet Ore. An 

award fixing the boundaries between two 
parishes, and fixing the locus in quo for the 
getting of stone (or jet ore) by the lords of 
the two manors: Held, not an estoppel upon 
a subseciuent action of trespass for taking 
jet ore in the awarded premises, the estop- 
pel not being plead specially and at the 
first opportunity. Feversham v. Emerson, 
24 L. J. Ex. 254. 

4. Statements as to boundary. The 

fact that plaintiff tells defendant that he 
did not know where the line ran, but that 
defendant need not be uneasy, for he was 
not near the line, and had fifty feet still to 
run before he could reach it, does not 
amount to a license or permission from 
plaintiff for defendant to work on plaintift s 
ground; nor does it estop plaintiff from re- 
covering the damage he nas actually sus- 
tained. Maye v. lappen, 23 Cal. 306. 

5. Expenditures under license. The 

rule, that a license to do something on the 
licensor's land followed by expenditure on 
the faith of it is irrevocalile, rests upon the 
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principle of estoppel, becau^ the parties 
cannot be placed m 8t<itu quo^ abd eqnity 
treats the hcense thus executed as a con- 
tract giving absolute rights. Htiff v. Mc- 
Cauley, 53 Pa. St. 206. 

6. Revocation of License— Compen- 
sation* It seems that the principle of 
estoppel will not allow a mining license to 
be revoked without notice or compensation 
for outlays. Fuhrv. Dean, 26 Mo. 116. 

7. Acquiescence— Disclaimer by Mis- 
tale — Standing by. Neither the public 
disclaimer of title, such disclaimer being 

' based upon an erroneous survev, nor the at- 
tempt to contirm title upon such surveys nor 
the acquiescence in the occupation, mining 
and improvements of defendants, without 
assertion of title, amount to an equitable 
estoppel, and do not prevent a party claim- 
ing the full extent of the grant of his patent 
afterwards acquired, there being no proof 
of fraud. Boif<fH v. Merced M, Co, 14 Cai. 
367, B. & W. L. C. 131. 

An instruction to the jury "that if they 
believed from the evidence that plaintiffs 
stood quietly by, and saw and knew of de- 
fendant's purchase of the premises, his pos- 
session (mining) and improvements of the 
same, and that the defendant purchased 
and improved the same in good faitii, and not 
in fraud of plaintiiT's riglits, and that the 
plaintiffs did not notify him of their claim, 
then that they the plaintiffs are estopped 
from denying his rights:" Held, error, upon 
the facts slated in the case, and Boggs v. 
Merced M. Co., supra, alfirmed, as stating 
the correct rule. Oreen v. Prettyman, 17 
Cal. 401. 

8. Standing by— Labor. It is not the 
making of improvements or expending 
money upon another's claim which gives 
title as against the owner, but the fraud 
of the owner who silently, or otherwise, en- 
courages the expenditure with the knowl- 
edge tliat they are being made in good faith 
and upon a reasonable belief that he is the 
owner of the property. McOarrUy v. By- 
ington, 12 Cal. 427. 

9. Redemption — Co - tenants — Per- 
mlttin? Expenditures— Alfirmative Be- 
lief. Where a purchaser of real estate sold 
bv a sheriff on execution, being the fourth 
part of an ore bed, of which such purchaser 
already owned three-fourths, witn knowl- 
edge of an attempt having been made by 
the judgment-debtors to rwieera the prem- 
ises, and that the latter considered tne re- 
demption valid, failed to give them notice 
of his objection to the redemption in time 
to enable them to procure a redemption 
through a friendly creditor, and stood by 
far several years and suffered the judgment- 
debtors to* expend money on the premises 
in the erection of valuable buildings, etc., 



under the belief that they were part owners 
of the property with him, without making 
known to them his own claim to the debt- 
or's share of such property, under his pnr- 
chase, at the shentTs sale, in the meantime 
recognizing them as co-tenants of the lot: 
Held, that the circumstances ought to be 
regarded, in a court of equity, as a ratifica- 
tion of the redemption, and a waiver of any 
irregularity or defect therein; and that 
principles of equity would not pennit such 
purchaser afterward to assert nis title as 
against the judgment-debtors. 2. That an- 
der these circumstances the court ought to 
go further than merely to compel the pur- 
chaser at this sherifi^s sale, or his assignees, 
to pay the judgment-debtors a compensa- 
tion for their improvements; that it would 
hold the purchaser estopped in equity as 
against the judgment-debtors, from exer- 
cising any legal right whatever over the 
latter's share of the property. BaU t. 
Fiifher, 9 Barb. 18. 

For proceedings for account, et«., in 
equity in same case, see 1 Barb. Ch. 53; 3 
Id. 639; 20 Barb. 442. 

10. Ac^nieseence in payments to thiri 
Parly— Ore dues— Revocation of License. 
A widow owning a life interest in an iron 
ore-bed allowea her son-in-law, who was 
the owner of the reversion, to make a con- 
veyance of it to an iron comjwny, at a given 
rate per ton. The dues for ore were paid 
to him alone, or to her alone, or to either 
in the presence of the other, the receipts 
of either were taken by the company, and 
for a number of years she allowed him to 
receive half the profits. Afterward she 
notified the company to not pay any dues, 
except on her order, to which the company 
refused compliance, and she brought as- 
sumpsU for the dues accruing for the ore 
since the notice: Held, that as under the 
will the widow was entitled to the profits 
of the iron ore for life, and there was no 
evidence that she had parted with her title 
thereto, she was not estopped from setting 
it up, as against her son-in-law, whose rirfit 
was but a benefit or privilege granted by 
her, and which she could revoke at her 
pleasure; 2. That she was bound by the 
sale by him to the company, made with her 
knowledge and consent, and was estopped 
from repudiating it so long as the ore-bed 
was worked in good faith; 3. That her 
notice to the company was a good revoca- 
tion of the authority of her son-in-law to 
receive any part of the amount due for hre; 
and that consequently, the company were 
liable to her for all ore mined thereafter in 
assumpsit, Troxell v. LeJdgh Cmne Iran 
Co., 42 Penn. St. 513. 
. 11. Water— Allowing Ditcli expendi- 
tures. Where a party stands by and sees 
a ditch owner appropriate the water of a 



Digitized by 



Google 



ESTOPPEL-EVIDENCE. 



97 



creek to his own use, at a ^reat expense, 
sod does not inform him of his claim to the 
waters, he and his vendees are estopped 
from afterward claiming the water. Farht 
T. KiUiam, 8 CaL 77. 

12. lostruetlon— AcqnleEMseiiee. On the 

trial of an action for the alleged trespass of 
the defendants on the plaintiffs mining 
daim, in which the title to the locus in quo 
constituted the main issne, the court gave 
the following instruction to the jury, viz.: 
If the jury helieve, from the evidence, that 
plaintiffs, ♦ ♦ » more than ^\e years 
prior to the commencement of this suit, in 
good faith and under a claim of right, 
entered into the possession of said disputed 
ground, and have continued in possession 
thereof, and expended labor thereon (with 
the knowledge of defendants, ♦ ♦ ♦ * 
they making no objections thereto), and 
that defendants have not forbidden plaint- 
iffs* possession so acquired, then the plaintiff 
i« entitled to a verdict:*' Held, that this in- 
struction, as an abstract proposition fails to 
state the essential elements of an estoppel 
m pais, and was improperly given. Maine 
Boyi T. Co. v. Boston T. Co., 37 Cal. 40. 

IS. By Abandonment. The prior appro- 
priator is estopped from asserting a claim 
to water after it has been abandoned by 
hun and recaptured by another. BarkUy v. 
TiekU, 2 Mont 59. 

14. Deallnsr with corporation. Though 
the officers of a mining company were in 
fact ineligible at the time when a cx)n tract 
was made with them, this fact cannot be 
taken advantage of to invalidate the con- 
tract by the partjr which contracted with 
them under such circumstances. Delaware 
4eH. C. Co. V. Pemisylvania C. Co., 21 Pa. 
St 131. 

16. Adverse claim— Cro88lode»—Repre- 
tentatiom to Intending purchaser. The 

owner of the Ainerican lode made applica- 
tion for United States patent The owner 
of the Bull of the Woods lode tiled his ad- 
verae claim, and brought ejectment to sup- 
port it The surface phits showed an inter- 
ference or crossing. Prior to such applica- 
tion an agent of such owner of the Amer- 
ican lode (who was then about to purchase 
the same and was investigating the title) in- 
quired of the owner of the Bull of the 
Woods, whether he knew of any other 
claims that conflicted with such American 
lode? He replied that he did not unless it 
were the Inter- Ocean (a lode not in contro- 
'w^)- At the same time such agent re- 
marked that his (plaintiff's) Bull of the 
Woods claim crossed the American but 
that he understood it was a later location, 
to which such owner of the Bull of the 
Woods assented: Held, 1. That the first 
• 7 



reply above stated was a false representa- 
tion of fact, if the Bull of the Woods Claim 
then existed, and that failure to assert a 
seniority to the Bull of the Woods iitle was 
a concealment of a material fact amounting 
to a representation as to a material fa^t; 
2. That the presumption was that such 
owner of the Bull of the Woods had full 
knowledge of the facts relating to his own 
title unions the contrary was affirmatively 
shown, which accordingly brought the case 
within the rule that fake representation to 
amount to an estoppel, must be made with 
knowledge of the facts; 3. That although 
both lodes were at the time recorded, 
but under a law which only required the 
record to state **the general course of 
the lode as near as may be;" the record did 
not necessarily show the interference, and 
that therefore, the owner of the Bull of the 
Woods could not escape an estoppel under 
the rule, excenting cases where the real title 
is equally well knoMU to both parties, nor 
could the record show which was the junior 
or senior title, as the older record may have 
been founded upon a junior discovery or 
vice versa, and while both location and rec- 
ord of one lode might be senior to the loca- 
tion and record of the other, if the date of 
discoverer, which does not appear of record, 
were iuuior, such senior record and location 
would avail nothing a^inst such senior dis- 
covery, discovery oeing the inception of 
title; 4. That if the effect of such represen- 
tations was to work a fraud, by inducing 
the inquirer to make a purchase, which he 
would not otherwise have made, the actual 
intent of the speaker cannot be material; 
5.^ That the facts therefore brought the case 
within all the requirements essential to an 
estoppel, and justified the evidence being 
left to the jury. (1878.) Patterson y. ffUch- 
cock, 3 Colorado. 

EVIDENCE. 

1. Mines and minerals. The rule that 
words should be understood in their natural 
and usual meaning applied to ** mines and 
minerals." Listowell v. Oibbings, 9 Irish C. 
L. 223. 

2. quarry "recently" opened. A 

declaration by a lessor in 1840, wiat a quar- 
ry on the premises had been "recently," or 
**a short time ago," worked by W., cannot 
be construed as an admission, or to mean 
that such guarry was open at a period four 
years previous— 1836. Ounngs v. Emery, 6: 
Gill (Md.), 260. ^ 

8. QnalitT of slate— Repntation of the 
quarry. The quality of slate furnished 
under a contract cannot bo shown by th*- 
renutation of the quarry from which it came 
— ^Dut direct evidence as to the quarry from 
which it was extracted is admissible^ 
Chalmers v. WMUemore, 22 Minn. 305. 
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4* Real and Market yalue. In aacer- 
taining whether the price paid for a parcel 
of property was inadequate, the inquiry 
must be restricted to the market value of 
the property at the time of sale. And th'iH 
may be very different from its intrinsic 
value. This is peculiarly the case with a 
mine, the real value of which, at any given 
time, can only be ascertained when the 
mine has been exhausted. Henry v. Everts, 
29 Cal. 610. 

&• Of claim Ineloding ^onnd not 
mlninsr* Evidence that a portion of a min- 
ing claim is not valuable tor mining pur- 
poses is not admissible, on general prin- 
ciples, to prove that the owner of the claim 
has no rignt to hold such portion. Correa 
V. Friet<M, 42 CaL 340. 

6. Block of stone left on land con- 
TCyed* Allowing a block of stone loosened 
from the ledge, and intended for a grave- 
stone, to remain on land conveyed for thirty 
years, is an element for the consideration of 
the jur>% but is not conclusive of abandon- 
ment. Noble V. Sylvester, 42 Vt 46. 

7* Mining^ supplies to cost-book com- 
pany* General evidence of supply with 
proof of orders of the purser and accounts 
submitted by him to, and passed by the 
'* committee * of a cost-book mine, is suf- 
ficient proof of a claim for goods sold and 
delivered, without showing that such ac- 
counts were approved by a "general com- 
mittee. ** Gfoke V. Jackson, 36 JL J. C. P. 
180. 

8. (;iraat— Mixed Ore— <^ Premises." 

Where it was in doubt whether the word 
premises, as used in a deed, referred to a 
grant of certain ores or to the land in which 
the vein of ore was found *'by metes and 
bounds:*' Held, that a previous agreement 
between the parties, upon which the deed 
was based, niight be sesorted to in ascer- 
taining the meaning of the deed. N. J, 
Zinr, Co. v. Boston F. Co.^ 15 N. J. Ch. 418, 
•frerruling S. C. 13 Id. 32e. 

9. Specific Performaiice--ProTing 
** fault.'' Where a party cUims specific 
performance of a contnict to lease coal land 
Wunded by a certain fault, it \i» upon him 
/in a case where the location of tb^ '* fault" 
la uncertain, or complicated by tJiie exist- 
ence of another "fault ") to provesach fault 
ao as to leave no reasonable doubt as ^o its 
location. Davis v. Shepard, L. R. 1. Ch. 
App. 410. 

10. Colliery to be paid for ant of pro- 
«eed8^---Parol eyldenee explanatory. In 

an action on a contract for tne sale of a col- 
liery for a gross sum of monev, to be paid at 
A certain rate |»er ton on the nrst coal mined 
therefrom, until tke full consideration was 



paid, parol evidence is admissible to prove 
that at the time of the execution of the con- 
tract it was aLTeed between the parties that 
the vendees should not be bound to mine the 
necessary amount of coal, and that the 
vendor should take the risk of their doinjg 
so; the English rule that parol evidence is 
inadmissible to vary the legal operation of 
an instrument does not obtain in Pennsvl- 
vania. Chalfant v. WUUams, 35 Pa. &L 
212. 

11. Depreciating mineral yalne of 
land. An offer on the part of the plaintiff 
to prove that the defendant having knowl- 
edge of the nature and value of sand 
chrome, and with knowledge that such a de- 
posit existed on the plaintiff's land, had 
put in circulation a renort that sand chrome 
was of no value, without further offer to 
show that the supposed declarations of the 
defendant were made in plaintiff^s presence 
or were communicated to him: Held, prop- 
erly rejected. Harris v. Tyson, 24 Pa. St 
347; B. & W. L. C. 351. 

12. CoDThold— User— Proof of pos- 
session. U pon an issue as to whether the 
iron and coal under certain lands belonged 
to the lord or to the tenants, evidence con- 
sidered of the digging of clay and cutting 
of timber b^ the tenants, not as decisive, 
but as showing a practice of dealing with 
timber and subsoil, things generally in the 
lord. ParroU v. Palmer, 3 Myl. & K. 632. 

18. Seyerance — Separate TalnatloH. 

Upon an issue whether there was a sever- 
ance between the title to the mineral and 
the title to the surface, evidence admitted 
that a former possessor had sold for less 
than half the amount which a partv em- 
ployed by him to value the land had esti- 
mated it to be worth, including the min- 
erals. Barnes v. Mawson, 1 Mame & S. 77. 

14. User of minerals— Proof of sefer- 
ance. Title to the minerals beneath the 
surface may be shown to be in a ^arty, 
other than the owner of the surface, by 
proof of the immemorial exercise of the 
right of extracting them, although the 
original presumption is strong that the 
minerals belong to the same partv who 
claims the lands generally in fee. Id. 

15. Trespass on the Surfsee. In 

trespass (for pulling down a wall) evidence 
of the leasing of the minerals under the 
locus in quo is not evidence of any right in 
the soil. TyrwhiU v. Wynne, 2 B. & Aid 
554. 

16. Theory of Yelns. When the estab- 
lishment of a plaintiff's case depends upon 
ithe establishment of a theory (as to a vein 
.iwmation), the correctness of the theory 
p^ed not be established by any stronger 
prQfitf Xhan would be required for the case 
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itself, which is p:enerally only a preponder- 
ance of proof. The Silver M, Co, v. FaU, 
6Nev. 117. 

17. Mining Terms and Phraseg. Min- 
ing terms, or expressions having a techni- 
cal or peculiar meaning among miners, may 
be explained the same as mercantile terms 
or phrases having a different meaning 
when applied to a particular subject-mat- 
ter; the phrase in this case was " running 
into the hill," used in describing mining 
claims. Reamer v. NesnUth, 34 Cal. 624. 

Such expressions do not come within the 
rule of patent ambiguities. Id. 

18. Level. Certain words, "level, "etc., 
were proved to bear a certain meaning in a 
district where a certain coal mine, bv lease 
iwingsuch terms, had been let, but the par- 
ties to the lease were not all residents of 
that district: Held, that it is not a con- 
clusion of law that the words were used 
with such local meaning. Clayton v. Oreg- 
9fm, 5 Ad. & El. 302; S. C. 4 Nev. & Man. 
602; S. C. 6 Id. 694; S. C. 1 Har. & W. 
159. 

19. Mininpr In other Lands. When 
evidence is admitted of acts of ownership, 
by taking coals from the land, such evi- 
dence of acts of ownership is not confined 
to the particular lands in question, but may 
be shown at any point within the ambit of 
the claim. Barnes v. Mawsoru 1 Maule & S. 
77. 

The ri^ht of mining coal is a right apt to 
be exercised on the same spot, at repeated 
intervals, until the subject-matter is ex- 
hausted; it cannot, therefore, be expected 
to be exercised in every place to which it 
may extend. Id. 

20. As to same Seam In other Mines. 

Evidence of working upon the same seam 
in other mines admitted upon questions of 
its value, products, and mode of working. 
Can V Benson, L. R. 3 Ch. App. 624. 

21. Old Leases on larger Tract. 
Uases of minerals upon other parts of un- 
inclosed waste, but not including the locus 
M 7«o. are not evidence unless tlie locus in 
T*o formed part of one entire waste to which 
those leases applied. TyrwhiU v. Wynne, 
2B&Ald. 554. ^ 

it. Miners' Memorandum Book. A 
book of entries kept by a coal miner, in 
which the account of coal mined was taken 
by the miner from the daily returns of loadn 
delivered, as riven to him every day by the 
waconer, in the employ of the owner of the 
coal mine, is a valid book of original entries. 
Jwes V. Long, 3 Watts, 325. 

2$. Books of Entry. Sales of lime by 
the wagon load, from the kiln, may be proved 
y books of original entriea Curren v. 
Crawford, 4 S. & R. 3. 



24. Merchants' Books no proof of 
customer's partnership.. Charges on 
plaintiff's books against defendant as (min- 
ing) partners are not evidence of the fact of 
partnership. Severance v. Lombardo, 17 CaL 

25. Colorado, Record— Conveyance of 
claims. Statutory regulations of Colorado 
as to proof of District Records, of claims and 
conveyance of claims considered, together 
with the provisions of the Conveyance Act, 
relating to the proof of lost deeds. Sullivan 
V. Bense, 2 Colorado, 424. 

26. Transfers on District Records. 

The entry of the transfer of a mining claim 
upon the district record, is not admissible 
as evidence of such transfer in the absence 
of a district rule making it evidence of such 
transfer; but such book is evidence to the 
extent of showing compliance with the dis- 
trict rule requiring such transfer to be re- 
corded. AUwood V. Fricot, 17 CaL 37. 

27. Deed — Sale of Mining Claim. 

When the sale of a mining claim was by 
writing, the writing must be produced or 
accounted for, although such sale would at 
the time have been valid without any writ- 
ten conveyance. Patterson v. Keystone if. 
Co., 30 Cal. 360. 

28. Parol, affecting writing— Plead- 
ing. A plea to assumpsit upon a note, 
setting up the fact that the note was given 
for money borrowed by the maker to enable 
him to procure sale of plaintiffs' mining 
property to be repaid in case of sale, and 
not until sale, the plea not stating that 
such contemporaneous agreement was in 
writing, presents no defense. Peddie v. 
Donnelly, 1 Colorado, 421. 

29. Bill of sale of claim. Where a 
mining claim is conveyed by a written bill 
of sale, the bill of f^ale is the best evidence 
of the transfer, and parol evidence of the 
conveyance is inadmissible. Crary v. Camp- 
bell, 24 Cal. 634. 

Where a witness, in his direct examina- 
tion, testifies to a sale of a mining claim, 
and on cross-examination states that the 
sale was in writing, it is error for the court 
to refuse, on motion, to strike out the parol 
evidence of the transfer. Id. 

SO. Surface damasre — Effect of like 
workings In the vicinity — Experts. 

Pluintins brought action to enjoin the de- 
fendants from the further mining, tunnel- 
ing or drifting of their mining claims be- 
neath the suHace of the earth across and 
on top of which plaintiff's ditch extended, 
and which had already somewhat settled, 
and the earth beneath it become cracked, 
on the gronnd that said ditch, the right of 
way for which was older than the mining 
right of the defendants, would be irrepara- 
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bly injared by reason of the farther set- 
tUnf;, cracking, and caving of said earth, 
which, as was alleged, would be caused 
thereby. The defendants joined issue on 
said last point. The plaintiffs offered to 
prove at the trial, in support of their side 
of said issue, that at a point in the vicinity, 
but below defendants claims, where, as 
was alleged, similar conditions to those of 
defendants' claims and contemplated min- 
ing operations existed, the eartn had been 
caused to settle, crack, and cave. The evi- 
dence was excluded on defendants* objec- 
tion thereto as irrelevant and incompetent: 
Held, that the evidence was properly ex- 
cluded. Clark V. WilleU, 35 Cal. 634. 

In such case, as the cause of the settling 
and cracking of the earth at the surface is 
matter of. opinion rather than direct and 
positive testimony, the proper mode of 
proof is to take the opinions of witnesses 
who have examined the premises, and who 
are qualified hy learning, observation, and 
experience to judge intelligently of the 
cause. Id. 

81 • Amblffuity— 5orth — Magnetle ra- 
riation* Where an ambiguity in an in- 
strument of writing consists in the use of 
a word which has a settled meaning (North) 
but at the same time consistently admits of 
two interpretations, according to the sub- 
ject-matter in the contemplation of the 
contracting parties, it is not such a patent 
ambiguity as falls within the rule forbid- 
ding its explanation by parol testimony. 
It belong to that intermediate class of 
cases which partake of the nature of both 
patent and latent ambiguities. Jenny Lind 
Co, V. Bower d: Co,, 11 Cal. 194. 

82. Deseiiption— NemtlTe Testimony* 

The rule in respect to tne relative value of 
positive And negative testimony has no ap- 
plication to the case where one party to a 
verbal mining lease testifies that it did, and 
the other that it did not, include certain 
. premises. Sobey v. Thomas, 39 Wis. 317. 

88. Loeation Certificate in U. S. 
Land*ofOee« A location certificate of a 
mining claim in controversy being shown 
to have been filed in the United States land- 
offioe: Held, that it must be produced, unless 
it were further shown that it could not be 
produced, but if it were required to remain 
/there for the purpose of procuring patent, 
a certified copy from the proper officers of 
thjD land-office would be aamissible. Staple- 
:f9»r. Peaae, 2 Mont. 550. 

84, Beeeipt of Goveniment Officer. A 

^ receipt for rent paid to the agent of the 

' United States as rent of lead lands of the 

sovemmeBt is a full discharge, although 

fiieolBo^ never accounted to the govern- 

' lOont for the proceeds. U. S, v. Gear, 3 

McLean, ff71. 



85. Presumption as to Pnblle Domala 
— California* The presumption under the 
statute of California is that land in coDtro- 
versy is public land until the legal title ii 
shown to have passed from the government 
to private parties. Burdge v. Smiih, 14 
Cal. 380. 

This presumption is reconcilable with 
the presumption of title arising from pos- 
session, la. 

The possession of agricultural land ii 
prima facie proof of title against a tres- 
passer, but where it is shown that the party 
goes on mineral land to mine, there is no 
presumption that he is a trespasser; and 
the statutory presumption that it is public 
land applies, in the absence of proof of title 
in the person claiming it as agricultural 
land. Id. 

86. BesGestn—Deelarationg of Miner. 
Plaintiff located a quartz lode and com- 
menced work, digging up the rock towards 
the lode at a distance oi fifty or one hun- 
dred feet from it : Hetd, that his declarations 
made at the time, as to his object in com- 
mencing work at that, point, were admissi- 
ble in evidence. Draper v. Douglass, 24 
Cal. 347. 

87. Admission of Legal ConclDsioni. 
Where an a^eement to work mines on the 
cost-book principle has been entered into by 
several persons, the written statement of 
one of them (made subsequentlv to the 
date of the a^^reement), that his shares are 
liable to forfeiture on non-payment of calls, 
will not affect his rights under the agree- 
ment. Clarke v. Hart, 6 H. L. Cas. 633; 
see Hart v. Clarke, 19 Beav. 349, 6 De G. 
M. & G. 232. 

88. Admissions of Agent— Oil W^. 

The declarations of an agent employed to 
sink a well (for oil) are not evidence of the 
reasons of the principal for ceasing to 
operate. Kams v. Tanner, 66 Pa. St. 297. 

89. Declarations of Agent. The dec- 
laration of an agent of a mining company 
as to his authority is hearsay testimony. 
Brown v. Oaston M, Co., 1 Mont. 67. 

The declarations of an alleged agent of a 
mining company are not evidence to prove 
the fact of nis agency. Union M, Co. v. 
Bocky M, Bank, 2 Colorado, 665. 

40. Agent -*- Declarations — Demand. 

The declarations of a person in charge of 
the plant of a colliery that he is agent of 
anotner, and a refusal to deliver possession 
to a claimant on the ground of such agency, 
are not evidence to prove the fact of y^ncj 
or to relieve him from the proper eflfect of 
the demand against him individually. Carey 
V. Bright, 68 Pa. St. 70. 

41. Proof of Agency. WTiere the prin- 
cipal issue was as to the existence of u 
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tgency of one defendant for the plaintiff in 
certain mining ground, evidence tending to 
show the nature of plaintiff's interest or 
claim in the property was relevant and com- 
petent, aithoufch it did not tend to estahli^h 
title to the property in plaintiff. Harden" 
heryh v. Bacon, 33 Cal. 356. 

42. Anthoritj of Agent — Lltljpration. 

The acts and declarations of the oflnoers of 
a mining company are admissible to show 
aothority of the a^nt to make expenditures 
in litigation and in compromising claims; 
and no resolution or formal corporate action 
for such expenditures need be shown . Wild 
V. New York tSs Austin S. M. Co,, 69 N. Y. 

48, Dam— Baek water— Expert In 

an action to abate a nuisance caused by 
the erection of a dam, and the conseouent 
overflow of land by backwater, the eviaence 
of an expert as to the effect of an obstruc- 
tion in causing the backwater is admissible. 
GrigtbjfY. Clear Lake W. Co., 40 Cal. 396. 

44. Dam— Orerflow— Eridenee of rise 
of water in other bodies of water. When 
the owner of a dam is charged with dam- 
ages produced by its overflow, evidence of 
streams in the neighborhood being at flood, 
and 9h to the same condition of tne water, 
in other lakes near that dammed by the 
defendant is admissible, as tending to show 
that the high water at the point in question 
was not caused by the defendant s dam. 
Ofigihy v. Clear Lake Wattr Co,, 40 Cal. 
396. 

, 4^. DirerBioB of Water. Where i>ar- 
ties go to issue in actions for the diversion 
of water, upon general averments and de- 
nials of title, anything that legally attacks 
or Bupportfi the respective tiUes is adniis- 
sihle m evidence. Kimball v. Oearhari, 12 
CaL28. 

46. Loss of Customers to Ditch Co. 
In action for diversion or interference with 
water from a ditch for supplyins; mines, 
eridenoe of loss of customers is admissible 
testimony, as showing the materiality of 
the diversion. Natoma Water Co, v. MdOoy^ 
23 CaL 491. 

47. Assertion of Right, no Threat. 

The declaration of the owner of a canyon 
daim before building a dam that he would 
pat in a dam that would flood plaintifi^s 
daim (a junior claim lying above) is entirely 
consistent with the necessity or utility of 
the structure in the working of the canyon. 
S^fmt V. Bumpus, 46 Cal. 218. . 

48. Draft with Contraet. A draft of 
s coal lease was prepared by the lessor 
in pursuance of a written contract which 
was not objected to by the lessee, who af- 
terwards refused to complete: Held, that 



the draft lease could not be used for the 
purpose of controlling or explaining the 
contract itself. Haym>od v. Cope, 25 Beav. 
140 

49. Handwriting-BiU of Sala A bill 
of sale of a mining claim is sufficiently 
proved when the handwriting of the sub- 
scribing witness, who is absent from the 
State, and the execution by the vendor, is 
proven. Jaehton v. Feather River Co., 14 
Cal. 19. 

Mm Hearsay. Declarations of a deceased 
lord of a manor as to the extent of his 
riehts over the wastes of a manor are not 
admissible in evidence; aXiter, if spoken of 
the extent of the wastes only. Creaee v. 
BarreU, 1 C. M. &. R. 919; S. C. 6 l^wh, 
458. 

61. Prior Lease. A lease of tin mines 
and toll tin was surrendered in 1810, and 
another lease taken on payment of a fine, 
part of which was a compensation for the 
surrender of a former lease. A statement 
in a lease of the surface, made by the same 
lessor during the existence of the former 
lease, is admissible in evidence against the 
lessee in that second lea«e of the mines and 
toll. Crease v. BarreU, 1 C. M. &. R. 919; 
S. C. 6 Tyrwh. 458. 

52. Receipt— Settlement between Part- 
ners. A receipt showing a settlement be- 
tween mining partners is prima fade evi- 
dence that they have adjusted all matters 
touching the business or adventure to which 
it relates; and until rebutted by showing 
that it was obtained by fraud, executed 
without proper knowledge of the facts, mis- 
take or the like, is conclusive evidence of 
what it contains. And when the evidence 
supporting and impeaching such a receipt is 
balanced, the receipt must, have a prima 
facie effect. ' Levi v. Karrick, 13 Iowa, 344; 
S. C. 8 Id. 150. 

68. Aoqniescenee — Rescission — At- 
tempt to sell shares. The attempt to sell 
shares which a party had a right to repudi- 
ate on account of variation between the 
prospectus under which he purchased and 
the subsequent organization of the com- 
pany: HM, to not preclude the holder from 
relief or to amount to acquiescence. In Re 
Russian Vyksounsky Iron Works, L. R. 1 CL 
574; 35 L. J. Ch. 738. 

64. Prirate Act^-Custom. A private 
act is not evidence in support of an ancient 
customary payment of toU within a manor. 
Beaufort v. fimith, 4 Exch. 450. 

65. Knowled^— Animus. Where the 
claim of the plaintiff is only for compen- 
satory damages, and not founded on the 
animus, but on the acts of the defendant, it 
is not material whether or not the plaintiff 
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knew the extent of the injury he was commit- 
ting. WkeaUey v. Chri$man, 24 Pa. St. 298. 

56, Prospectus of Corporation. Where 
a printed circular produced by stockholders 
of a mining company, defendants, under 
notice, was offered in evidence by the com- 
plainant to prove a statement as to the 
amount of defendant's capital: HM, that 
complainant must first prove that defend- 
ants had issued and circulated the paper. 
Berry v. McUkeweSf 7 Georgia, 457. 

67. Proof of Corporate Meetings. 

Oral evidence of the proceedings of a cor- 
porate meeting, of which a record is shown 
to be in existence, is inadmissible. When 
a corporation relies upon its own record, 
strict proof of its authenticity is required. 
Union M, Co, v. Rocky Mt. Bank, 2 Colo- 
rado, 565, 248; S. C. 1 Id. 531. 

58. Parol Proof of Corporate Minutes. 
The records of a corporation lieing lost their 
substance or contents may be shown by 
parol Verv^ont M. Js Q. Co, v. Windham 
Bank, 44 Vt 489. 

59. Admissions of PresideLt. In a 
former trial, and between other parties, the 
president of the corporation, defendant, 
was selected by his company to go with the 

1'ury to examine the premises: Held, that 
lis declarations made at the time as to the 
company not claiming a certain part of the 
ledge or ledges, was relevant in a subse- 
quent suit by a party claiming the ground 
referred to by the president of the company. 
Oreen v. Ophir M. Co,, 45 Cal. 522. 

60. Admissions of Siookliolders. An 

incorporated company is not bound by the 
acts or admissions of its members, unless 
acting by its express authority. Shay v. 
Tuolumne Water Co., 6 Cal 73. 

61 . Frandnient sale of stock - -Broker. 

In an action for money had and received, 
evidence that there was an understanding 
between the parties that when the defend- 
ant sold bis own stock in a certain company 
he would sell the plaintiffs* stock therein; 
that the plaintiff*s delivered their stock to 
the defendant to be sold under this agree- 
ment; and that the defendant sold it for 
$60 a share, and paid the plaintiffs only $40 
a share, will support a verdict for the 
plaintiffs: and such verdict will also be sup- 
ported by evidence that the defendant told 
the plaintiffs that certain persons wanted to 
buy the stock, but would pay only $40 a 
share; that the defendant was negotiating 
a sale to these persons for the plaintiffs and 
others, as well as for himself; that the said 
persons gave the defendant $60 a share, 
and that the defendant paid the plaintiffs 
only $40 per share. Cutier v, Demmon, 111 
Mass. 474. 
The defendant promised the plaintiffs to 



sell their stock in a company at the same 
rate at which he sold his own; he then 
a^ed with third persons to sell them stock 
of the company at a certain price, and em- 
ployed a broker to procure the stock for 
nim; the broker applied to the plaintiflEs and 
told them that the purchasers would pay 
only a certain price, which was, in fact, 
smaller than the purchaser had agreed to 
pay the defendant: Held, that the plainti£&' 
knowledge or ignorance that the broker was 
employed by the defendant would not affect 
the defendant's liability to them. Id. 

In an action for not selling the plaintifis' 
stock at the same time the defendant sold 
his own, as he had agreed, the defendant 
testified that he had never so agreed: Hfld, 
that the plaintiffs might introduce evidence 
of an admission bv tne defendant that he 
had agreed to sell tne plaintiffs' stock at the 
same time he sold his own, although the 
circumstances, when this agreement ac- 
cording to the admission was made, w^re 
not the same as at the time of the agree- 
ment relied upon to support the action. Id. 

In an action for procuring shares of stock 
from the plaintiffs at a certain price and 
selling them to third persons at a higher 
price, contrary to an agreement with the 
plaintiffs, evidence that the defendant pro- 
cured shares of the same stock from other 
persons at the same price as he had paid to 
the plaintiffs is inadmissible. Id. 

62. Original stock certificates. The 
neglect to produce original certificates is no 
defense to an airtion based on a refusal of 
the officers of a company to transfer stock, 
where the production of the originals coold 
have been readily made, was not insisted 
on, and the refusal put upon entirely differ- 
ent grounds. Bond v. Mount Hope Iron Co., 
99 Mass. 505. 

68. Expert— Underground railroad 
crossing, when it is sought in the exer- 
cise of eminent domain, to constmct an 
underground railroad, crossing the railroad 
of a coal mine owner, down in the mine, 
'* the dangers and delaprs of crossing the 
plaintiff^s road," are nt matters to be 
considered by the jury, aided by the testi- 
mony of skilled witnesses, in arriving at 
the measure of damages, to wit: the depre- 
ciation in value of the entire tract through 
or under which such railroad is condemns. 
Such dangers and delays may be reason- 
ably anticipated, and the plaintiff is not 
bound to wait until their actual experience, 
when it would be too late for compensation. 
Brown v. Corey, 43 Pa. St 495. 
See Witness. 

EXCEPTION. 
1. Incidents to the exception. What- 
ever is necessary to the fair and reasonable 
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nae of the thing excepted, is also reserved 
as incident to the exception. French v. 
CarhaH, I N. Y. 96. 

2. Construction* Where a deed in fee 
of land was made, the grantor "saving and 
reserving, nevertheless, for his o^n use the 
coal contained in the said piece or parcel of 
land, together with free ingress ana egress, 
by wagon -road, to haul the coal therefrom 
as wanted," it was: Held, that the saving 
elanse operated as an exception of the coal, 
and, therefore, that the entire and perpetual 
Noperty therein remained in the grantor. 
Whtaker v. Brown, 46 Pa. St. 197. 

8. Construction— Open qnarrj. A 

lease for lives contained the following ex- 
ception: "Excepting and reserving unto 
the said lessor, all mines, minerals and other 
royalties whatsoever, with liberty to search 
for, dig, raise, manufacture on the premises 
and carry away the same:" Hdd, not to in- 
clude open limestone quarries which the 
lessee had been in the nabit of working, 
^rotrn v. Chadtcick, 7 Irish C. L. 101. 

4. ^^ Reeenring " constmed as except- 
!■?• The words, "reserving all the min- 
erals underlving the soil," in the granting 
clause of a deed for the conveyance of real 
estate, constitute i>rima facie an exception 
of the minerals from the operation of the 

Sunt Sloane v. Lawrence Furnace Co., 29 
hio St 568. 

See Reservation. 

EXECUTION. 

1. Mining not an ordinary; use— Prac- 
tice, Cal* The working of mines is some- 
thing more than the ordinary use of real 
estate by one in possession, and requires 
the use of more than ordinary remedies to 
protect the rights of the purchaser at a 
judicial sale, it may probaoly be restrained 
as waste, under section 235 ot the practice 
act, but the appointment of a receiver is the 
more appropriate remedy, as it permits the 
eontinned working of the claims. JJill v. 
Tayhr, 22 Cat 191. 

2. Levy on eoods in the mine without 
fi^lit— Sheriff's sale of colliery. Where, 
apon an issue whether a sale by the sheriff 
or property at a colliery, consisting of the 
plant of the coal works, was upon a val'd levy 
of the property sold, part of the property 
being down in the mine at the time: t/eld, 
error in the court below in refusing to allow 
the party claiming against the sale to ask 
the sheriff (a witness) whether he had ever 
been down the shaft; 2. That it was essen- 
tial to the validity of such levy that the 
property "should be in the power, or at 
least in the view of the ofiicer at the time it 
was made." Carey v. Bright, 68 Pa. St 70. 



8 Officer working Claim. An officer 
cannot enter upon a mining claim, and 
work it, or lawfully take the proceeds from 
a party in possession, and justify under his 
execution. Ifovje v. Bradley, 12 Cal. 227. 

4, Y'^.iectment -^ Restitution — Tenants 
in common* Where an undivided portion 
of a mine is recovered, the sheriff would not 
be justified in expelling the tenants who 
are in possession, if they made no opposi- 
tion to a joint or common possession by 
those recovering the judgment. Bullion M, 
Co, V. CrcBsus M, Co., 2 Nev. 169. 

5. Elegit—Kentnclty* When upon a 
bill filed praying order of sale of a debtor's 
land upon judgment (Kentucky, 1839), it 
appeared that defendant was possessed of 
an interest in coal lands not yielding an- 
nually an amount equal to the interest on 
the judgment, the court ordered a sale in- 
stead 01 the writ of elegit. Burton v. Smith, 
13 Pet. 464. 

EXECUTORS AND ADMINISTRATOKS. 

1. Ore Contract. Plaintiff contracted 
with Farr & Kunzie, partners, to take out 
4000 tons of iron ore, at $1.12^ per ton, an 
entire contract. After partial performance 
by plaintiff, Farr died: Held, such a con- 
tract as an executor might rightfully re- 
lease as to any further performance, in 
which event the plaintiff could recover from 
the estate for the work already done. Dough' 
erty v. Stephenson, 20 Pa. St. 210. 

2. Benewal of Lease — Assignment. 

The interest of a deceased mining partner 
represented and continued by his admin- 
istratrix and widow, considered with re- 
spect to a subsequently acquired lease, 
holding that the right of action was in her 
as administratrix. Clegg v. FuJivnek, 1 
Mac. & Gor. 294. 

8. Completion of Sale of Decedent— 
FennsjlTania. The act of the legislature 
of Pennsylvania of March 31, 1872, allow- 
ing executors to complete executory con- 
tracts of their decedents relative to lands 
and tenements, applied to an executory 
contract for sale of an undivided interest in 
a coal " reserve " or mining privilege. 
WetheriU v. SeUzinger, 9 W. & S. 177. 

4. Usurping Trnst, Profits. A person 
whose duty it wad (an executor and residu- 
ary legatee) to have sold a mine at the end 
of a certain time, neglecting so to do, may 
not be allowed the benefit ultimately re- 
sulting from such neglect (the mine having 
realized largely) to the detriment of a party 
whose right it was to insist on a sale at the 
end of the time limited. Wightviek v. Lord, 
6 H. L. Ca. 217, aff*g same ads. same, 4 
De G. M. & G. 803. 
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5. Trespass In Ukingr coal— Sarviyal 
of rii^ht of actioB. An adminbtrator is 
liable to an action for money had and re- 
ceived by the intestate for coal tortiousl^ 
taken by him from the plaintiff's land, if 
the intestate has sold it and received the 
money. Potcell v. Bees,'! Ad. & EL 426. 

And this, although no direct evidence be 
given of the actual sum received on the 
sale, if the jury believed the fact of the 
sale. Id. 

And where a part has been raised more 
' than six months before the intestate's death, 
and part within six months, the plaintiff 
may bring trespass, under stat. 3 & 4 W. 
4, c. 42, s. 2, for so much as was raised 
within the six months, and also money had 
and received for so much as was raised be- 
fore; the acts being distinct, and therefore 
the two actions not incompatible. Id. 

6. Paying Assessments. A probate 
court has power to order an executor to pay 
assessments on mining stocks, and such 
order is a protection to the executor in an^* 
event; but this class of personalty, when it 
becomes a matter of expense, ought in gen- 
eral to be disposed of by sale. EntaU qf 
MiOenovieh. 5 Nev. 184. 

?• Right of Action against. Lord of a 
manor may bring a bill for an account of 
ore dug or timber cut by defendant's testa- 
tor; otherwise, as to plowing up of meadow 
or of such torts as die with the person. 
Winchester v. Knit/ht, 1 P. Wms. 406. 

8. Mining, after decease of testator. 

A direction in a will that the testator's 
trade (mining under a lease) shall be carried 
on, does not of itself authorize the employ- 
ment in the trade of more of the testator's 
property than was employed in it at his de- 
cease; nor does such a direction, coupled 
with a direction that the testator's debts 
shall be paid, authorize a mortgage of his 
real estate not employed at his ileath in the 
trade for the purpose of carrying it on. 
McNeUUe v. Acton, 4 De G. M. & G., 744, 
23 L. J. Ch. 11, reversing in part S. C; 
K L. J. Ch. 820. 

EXPERT. 

1. Mining Expert— Credibility. «An 

expert is not like an ordinary witness who 
hopes to get his expenses, but he is em- 
ployed and paid in tne sense of gain, being 
employed by the person who calls him. 
Their testimony considered. Abinger v. 
AsfUcn, L.R. 17 Eq. 358; 9 Moak. 585. 

2. Caution against Expert testimony. 

Where an expert is called by one of the 
parties to an action, his evidence should 
DO received with great caution by the jury, 
and should never be allowed except on sub- 
jects which require unusual scientific at- 



tainments or peculiar skilL Origsby v. CUar 
Lake W. Co., 40 CaL 396. 

5. Workmanlike manner. Thephrue 
in a covenant, to work *'in a proper and 
workmanlike manner" may be explained 
by the evidence of experts. Lewis v. Folk- 
ergUl, L. R., 5 Ch. 103. 

4. Soap Stone-Experience not Scieaee. 

The q^uestion of the quality of the soap 
stone m an action based on the fraudulent 
sale of a soap stone quarry is peculiarly i 
question of scientific skill and knowledge. 
And it was held error to allow a witness to 
testify on such question who had had fort^ 
years experience in quarrying soap stone, it 
not appearing that he haa devotea study to 
the suuiect — not appearing to be any more 
than a laborer engaged in the mechanical 
part of the work. Page\. Parker, 40 ^. U. 
47; S. C. 43 Id. 363. 

As to another witness who had worked 
slate more than twenty years, had worked 
twenty tons from the quarry in question, 
and was in the business of manufacturinff 
soap stone into various articles, but had 
never visited the quarry in question: Held, 
that his opinions were properly rejected. 
Id. 

6. Form of Interrogatory. Theques- 
tion upon an issue as to the quality of soaj) 
stone, " State whether or not any of thw 
stone was so hard that it could not be sawed 
with the common saw used in sawing soap 
stone?" to a witness offered as an expert: 
Held, leading and objectionable. Page v. 
Parker, 40 N. H. 47. 

6. Eminent Domain— Cross Tram- 
ways. In cases of eminent domain, in this 
instance the condemnation of a railroad 
across another railroad and through a seam 
of coal, the evidence of persons familiar 
with the land and with otner lands in the 
vicinity, should be admitted to ascertain the 
depreciation in value to the whole tract, 
which will result from taking the part con- 
demned; and their evidence is not to be ex« 
eluded because they include the dangers 
and delays of such underground crossing as 
an item of the depreciation. Brown v. Corq/, 
43 Pa. St. 495. 

FAULT. 

1. Ordinary Incident to coal minei. 

Faults are a common incident to coal mines, 
known to every man who has anything to 
do with mining. Seymour v. Morrell^ M. S., 
cited Rogers on Mines, 272; JUdgway ▼. 
Sneyd, 1 Kay, 635. 

2. CaTeat emptor. In applying the 
rule of caveat emptor to the case of leases of 
coal mines, it must be rememl»ered that 
every one acquainted with that kind of 
property is aware that coal mines are liaUe 
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to be intemipted by faults. Bidgtoay v. 
Sneyd, 1 Kay, 627. 
8. Fault taken as boundary— Angle— 

Tariation. When a "fault'* was supposed 
to run in a certain direction, so as to cut a 
piece of land into two tracts of about eighty- 
three acres and about ninetv-eight acres 
respectively, but it afterwards was so de- 
veloped as to show that only about eight 
acres was on one side and the balance on 
the other: Held, that it was such a miscon- 
ception of the truth that although the two 
tracts had been bargained for knowing there 
was some uncertainty as to quantity, no 
specific performance should be decreed of 
a contract to lease the parcel found to con- 
tain 80 many acres of excess. Davis v. 
Shepard, L. R. 1 Ch. App. 410. 

4. In Mine under Contract ioproduee 
Ore— Hardship considered, where it 
was agreed that defendants would deliver 
a certain quantity of iron ore, which was 
to be the ore mined by £. B. on the. lands 
of either Montgomery or Frick; and the 
plaintiff afterward refused to receive any 
inore ore from the Montgomery mine, and 
it anpeared that there was sufficient ore in 
the Montgomery mine to fulfill the contract, 
bat that a fault existed in the Frick mine 
which rendered it expensive to work, the 
defendants were thereby excused from de- 
livering any more ore. Orove v. Donaldson, 
15 Pa St 128. 

It was not error under such state of facts 
for the court to instruct the jury that it 
would be a hard case to subject the defend- 
ant to heavy damages. Id. 

FIXTURES. 

1* Amalgamators* Amalgamating ma- 
diinery in a quartz mill, pans, bottoms, 
etc.: Held to be realty, and as such cannot 
be treated as personalty on account of con- 
tiBct between parties. PrtscoU <fc Booth v. 
Welii, Fargo tSsCo.,Z Nev. 87. 

2. Machinerj— Rails. Machinery and 
fixtures (f. (/.. rails in tunnel and gangi^'a^s) 
•et or erected by a lessee in the operation 
of a mine are personal property during his 
term, and as such may be sold on execu- 
tion, and removed bv the purchaser before 
the expiration of the term. Hfffner v. 
Itwii, 73 Pa. St 302. 

5. Tramways. Where certain coal 
mines were held to be devised to a certain 
party a reference was directed to the 
master whether the mine tramways and 
engines were deemed, according to the 
custom of the county "of Cumberland 
and other counties in the north,'* as fixed 
to the freehold and passing therewith, or 
asgoing to the executor. Xowther v. Cav- 
emUA, 1 Eden, 99. 



4. <<Ways and Beads"— Tramway. 

A lease of coal mines and iron works con- 
tained a covenant by the lesse to yield up 
to the lessor, at the expiration or other 
sooner determination of the term, all ** ways 
and roads," in or under the demised here- 
ditaments in such good order, repair, and 
condition as that the said coal and iron 
works might be continued and carried on 
by the lessor: Jleld^ that this covenant did 
not extend to trams fastened to sleepers, 
not affixed to the freehold, which the tenant 
had placed upon roads for the purpose of 
using them as tramways, and that the land- 
lord was not entitled to an injunction to 
restrain the tenant from disposing of them 
during the term. Beaufort v. Bates, 3 De 
G. F. & J. 381; 31 L. J. Ch. 481. 

5. Engine at Salt-well built Into wall. 
A steam-engine erected by the lessee of a 
salt-well for running the same is a trade 
fixture, is personal property, may be levied 
on by^. ja,, goes to the executor, and is 
removable by the tenant though built into 
a stone wall. Lemar v. Miles^ 4 Watts . 330. 

6. Contingent Title In Lessor. The 

fact that on a certain contingency such a fix- 
ture was to become the property of the 
landlord does not alter the case until such 
contingency actually occurs. Id. 

7. Boilers — Change of Property by 
Annexation. Boilers fixed in a smelting 
works so that they could not be removed 
without destroying the building, pass as 
part of the realty, although the company 
which originally placed them there had no 
title to them. fryaU v. Sullivan Co., 5 Hill, 
116. 

And the owner cannot recover them from 
an innocent purchaser of the realty, his 
only remedy being against the original 
wrongdoer. Id. 

8. Engine and Boiler, Fnmace. A 
steam-engine and boilers fixed in an an- 
thracite furnace for the manufacture of iron 
are a part of the realty. Roberts v. Dauphin 
Bank, 19 Pa. St. 71. 

9. Engineand Boiler, as trade ftxtures 
and mining, improvements — Lease. A 

steam-engine and boiler, fastened to a 
frame of timber bedded in the ground of a 
quartz ledge sufficient to make it level, 
with a roof or shed to protect the ma- 
fhinery, and used for the purpose of work- 
ing the ledge, are so annexed to the free- 
hold as to become a fixture. MerriU v. Judd, 
14 Cal. 59. 

Such machinery is a trade fixture, re- 
movable by the tenant during the tenancy, 
if otherwise entitled to remove it Id. 

Such machinery so fixed is included by 
the phrase in a lease *• improvements that 
may be put on the ground for working the 
lead." Id. 
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10. Steam •enflnes — Lease — Forfeit- 
ure. Steatii-engineH erected by a tenant 
for the pur|>o8e of working mines, affixed to 
the freehold and not removed during term, 
go to the landlord. So held in a ca»e where 
the term was determined by forfeiture. 
Minshail V. Lloyd, 2 M. & W. 460. 

11. Engines* When tenant for life, or 
in tail, erects an engine to work a colliery, 
it is on his death to be considered person- 
alty, and does not go to the remainder-man. 
Dudey v. Lord Ward, Ambler, 113. 

12. Engine — Executor. A steam-en- 
gine set up tr the benefit of a colliery by 
a tenant for life shall be considered as part 
of Ills persoral estate, and go to the execu- 
tor, for the increase of assets in favor of 
creditors. Lawton v. LatcUm, 3 Atk. 13. 

18. Boilers and Engines in Quartz- 
mill. Boilers and enj^ines in a quartz-mill 
erected by a tenant are trade fixtures, which 
he has a right to remove during the ten- 
ancy. Hayes v. New York M, Co,, 2 Colo- 
rado, 273. 

14. Mill fixtures distintniished from 
house fixtures. The criterion of a fixture 
in a mansion-house or dwelling is its actual, 
and permanent fastening to the freehold, 
but tliis is not the criterion of a fixture in 
a manufactory or a mill. Voorhis v. Free- 
man, 2 Watts & S. (Pa.) 116. 

15. Iron Work— Leas^— Construetion 
— ^BemoTal from briek work. A lease 
contained a covenant to repair and yield up 
in repair the furnaces, fire engine, iron 
works, dwelling-houses, and all other erec- 
tions, buildings, improvements and altera- 
tions, to be thereafter erected, built or set 
n^, except the iron- work castings, railways, 
wimseys, gins, machines, and tlie movable 
implements and materials used in or about 
the said furnaces, fire engines, iron works, 
stone pits, and premises; and there was a 
power given to tlie lessors to purchase those 
articles, giving a certain notice before the 
expiration of the lease: Heid, that the de- 
fendants had a right to remove whatever 
was in the nature of a machine or part of a 
machine, but not what was in the nature of 
building or support of building, although 
made of iron; and that in such removal the 
defendants might disturb such brick work 
as was necessary, and were not bound to 
restore it to a perfect state, as if the article 
it was intendea to support or cover were still 
there; but that the defendants were liable 
for any unnecessary disturbance of brick 
work. Foley v. Addenhrooke, 13 M. & W. 

17a 

16. Sale to Lessor — Realty. Upon 
the sale of trade fixtures in a quartz mill by 

: the tenant to his landlord, or where there 



is a covenant to not remove them, such fix- 
tures become a part of the realty. Hayti 
v. New York M, Co,, 2 Colorado, *273. 

17. Plant— Bealty— Colliery. Min- 
ing t)lant and machinery affixed to tbefree- 
hcda for the operation of a colliery, as 
pumps, engines, rails, goes to the heir as 
parcel of the real estate, no distinctiuu ex- 
isting whither the land had descended to 
the owner or had been purchased. FiAer 
v. Dkton, 12 CI. & Fin. 312. 

' If the corpus of such machinery goes to 
the heir, all that belongs to that machineiy, 
although more or less capable of being de- 
tached from it, and more or less capaole of 
being used in such detached state, most 
also be considered as belonging to the heir, 
id. 

18. Engine House. Where the engine 
is the thing of value, though a house be 
erected over it, it may be removed by tlie 
executor, though the house be thereby in- 
jured. Dudleys, Ward, Ambler, 113. 

19. Salt Pans— Heir and executor. Silt 
pans at salt springs fixed with mortar to i 
brick floor over furnaces, removable with- 
out injury to the buildings, but the salt 
springs 01 no value without them: Held, 
accessories necessary to the enioymeut and 
use of the realty, going to the heir, and not 
to the executor, iaw^ton v. Salmon, 1 H. 
Blackstone. 259 note. 

20. Salt Pans— Tenant. Plaintiff de- 
mised salt springs to defendant, who was 
to erect salt works on the premises: and pay 
a rent in proportion to the number of woHu 
erected. Defendant covenanted to leave 
the works in good repair at the end of the 
term: Held, that iron salt pans placed by 
defendant on the frame of brick and used in 
the boiling of salt, and also the pipes for 
carrying the brine from the springs to the 
pans were parcels of such worlcs, and that 
defendant was not entitled to remove them. 
Mansfield v. Blackbume, 6 Bing, N. C. 426; 
8 Scott, 720. 

21 . Salt Kettles— PurchaFe-money- 
Hortgage. Salt kettles were bought and 
mortgaged to the seller as personalty. They 
were imbedded in brick arches, but could 
be removed without injury to them, by dis- 
placing a considerable portion of the brick 
at inconsiderable expense, and the coune 
of the manufacture required them to be 
thus removed, and be reset annually: UdAy 
that they continued personalty as against a 
subsequent purchaser of the ^alt works, who 
had no notice of the facts, other than con- 
structively from the filing of the chattel 
mortgage. Ford v. Cohb, 20 N. Y. 344 

22. Purehase-money— Mortgage. A.» 

the owner of a quartz mill in Amador 






Digitized by 



Google 



FIXTUKES— FLOODING. 



107 



county, execated a mortgage on the same 
to B. Afterwards, A. purchased at Sacra- 
mento a steam-engine and boiler, and to se- 
cure the purchase- money, executed to C. a 
chattel mortgage of the same, and then 
transported them to Amador, and placed 
them in the quartz mill, so that they be- 
came a part of the realty: Held^ that C.'s 
mort^rage on the steam-engine and boiler 
had priority over the mortgage of B. Tib- 
hcUs V. Moore, 23 Cal. 208. 

28, Mort^r^e— Iron Bollin? Millp. 

Machinery, which is a constituent part of 
the mannfactory to the purpose of which 
the building has been adapted, without 
which it would cease to be such manufac- 
tory, M part of the freehold, though it be 
not actually fastened to it; and this crite- 
rion has a place in questions between ven- 
dor and vendee, heir and executor, as well 
as debtor and execution -creditor, but not 
between tenant and landlord and remain- 
der-man; Ruled, therefore, that a mortgage 
and sale of a lot and iron rolling mill, with 
the buildings, apparatus, steam - engine, 
boilerA and bellows attached to the same, 
^$s^d the entire set of rolls used in the 
mills, whether actually in place or tempor- 
arily detached to maJce room for such as 
were; and that such rolls could not be seised 
and sold as chattels on fieri faciaa against 
the mortgagor. VoorhU v. Frtemant 2 Watts 
&8., Pa. 116. 

FLOODING. 

1. Flooding Neighbor hj bad nilnln?. 

An owner is not liable for the flow of sub- 
terranean water into neighboring mines, 
following as the natural result of the proper 
working of his mine; but is liable for dam- 
itfe caused by surface water introduced 
throngh his mine by the cracking and sink- 
ing of the surface, which cracking and 
sinking of the surface was directly owing 
to his working the mine according to an 
unreasonable custom, i. e., removing the 
rihs or supporting pillars of coaL Homer v. 
Walton, 79 Pa. St 242. 

2. Mine Flooded through heaTj rains: 
bnrstin!^ a diTeried water-conrse used by 
ttother mine. The defendant's mines 
vjjoined and communicated with the plaint- 
io t»; and in the surface of the defendant's 
land were certain hollows and openings, 
partly caused by and partly made to facili- 
tate the defendant's workings. Across the 
Mrface of their land there ran a water- 
courne, which in the year 1865 was diverted 
by them into another channel. In Novem- 
ber, 1871, the banks of the water-course 
(which were sufficient for all ordinary oc- 
casions), burst, in consequence of excep- 
tionally heavy rains, and the water escaped 
mto and accumulated in the hollows /ind 



openings, where the rains had already 
caused an unusual amount of water to col- 
lect, and thence by fissures and • cracka 
passed into the defendant's, and so into the 
plaintiff's mines. If the land had been in 
its natural condition the water would have 
spread itself over the surface and have been 
innocuous. The defendants were not guilty 
of any actual negligence in the manage- 
ment of their mines. 

At the trial of an action brought by the 
plaintiff to recover the damage he had sus- 
ta.ined, the learned judge directed a verdict 
for the plaintiff, holding that the case was 
governed by Fletcher v. Bylands, and that 
the defendants were absolutely liable; and 
rejecting evidence offered by the defend- 
ants that every reasonable precaution had 
been taken to guard against ordinary emer- 
gencies: Held (reversing the judgment 
of the court below), that the case was not 
beyond all question governed by Fletcher v. 
Rylands; that the water coming from the 
natural overflow, and that coming from the 
diversion of the water-course might possibly 
admit of different considerations; that if 
the evidence tendered had been received 
there might have been questions for the 
jury; and that under all the circumstances 
there ought to be a new trial. 

The opinion of the jury at such trial 
ought to be taken as to whether what was 
done by the defendants, was done by them 
in the ordinary, reasonable and pr.iper mode 
of working the mine. Smith v. FletcJier, L. 
K.9. Ex. 64. 

8. The claim of ri?ht to flood 
lower diggings — Cnntom. Plaintiffs 
were owners of mining claims located in 
the bed of a creek, and were the first lo- 
cators. Defendants' claims were upon a 
hillside above. The tailings and water 
from the hill claims were deposited on 
plaintiffs* claims to such an extent as to 
render working impracticable: Held, 1. 
That the rule qui prior est in tempore jfOtior 
est in Jure applies in such cases; 2. That 
plaintiffs were entitled to damages and a 
perpetual injunction against future injuries; 
3. That the enjoyment of such clninis lies 
in the use necessaiy to obtain the gold, and 
that to prevent this use defeats the object 
of their location; 4. That the fact of the 
use of the hill claims being itself also law- 
ful is no defense if such use is enjoyed to 
the injury of the prior claims of plaintiffs. 
Logan v. Driscoll, 19 Cal. 623. Compare 
Esmond v. Chew, 15 Cal. 137, and Lincoln 
V. Rogers, 1 Mont. 217. 

The first locators of mining ground have 
no right to allow tailings to run free in the 
gulch to the extent of rendering valueless 
the mining claims of subsequent locators 
below them. Lincoln v. Rogers, 1 Mont. 
217. 
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A special mining castoni to such effect as 
found by the jury in this case to exist, is 
unreasonable and void. Id. 

The necessary inconvenience or loss re- 
sulting to subsequent locators from the 
working of prior claims above in the same 

fulchy conducted with reasonable care and 
iligence and proper precautions to crib or 
otherwise prevent their tailings from ac- 
cumulating on the claims below, would be 
damnum absque injuria. Id. 

4. Free Tailings— Location of damp. 

The boundaries of ground taken up for the 
dump of a niacer claim must be distinctly 
marked, ana the custom of *'free tailings 
is inconsistent with this rule. Id. 

FLUME. 

1. Indivisibilitj;— Mortffagre. A mort- 
gage upon a mining ditch or flume in 
course of construction, and purporting to 
grant not only the work as it stood, but as 
it should be when completed: Held, valid 
as against the entire flume, and not to be 
limited to the part constructed at its date, 
in favor of a later mortgage. Union Water 
Co, V. Murphy's Flat F, Co., 12 CaL 620. 

2. Real Estate— Hortgafe. A flume 
for the conveyance of water is in the nature 
of real estate, and a mortgage upon it will, 
without any special provisions, include all 
improvements then upon the line of the 
work; and also all those which may after- 
ward be put thereon. Id. 

See Ditches. 

FORCIBLE ENTRY. 

1. Both parties trespassers — Public 
domain. Forcible entry may be main- 
tained between parties, both of whom may 
be trespassers. So held with regard to 

garties occupying lead mines of the United 
tates in Iowa. Lorimier v. Lewis, 1 Mor- 
ris (la) 253. 

In an action of forcible entry (on lead 
lands of the United States in Iowa) it mat- 
ters not that the plaintiff is a trespasser; 
this action may, under certain circum- 
stances, be maintained even against the 
legal owner. Id. 

^ 2. Ouster— Force— Frand. If a party 
had the ri^ht of entry upon a mining claim, 
his right is not vitiated by his forcible or 
fraudulent exercise of such right, and the 
party whom he ousted cannot be restored 
oy ejectment Depuy v. Williams, 26 Cal. 
309. 

9. Dispossession of Tenant at will. 

There is at common law no civil remedy 

; fior the dispossession of a tenant at will 

(mining lead ore), against a forcible dis- 



possession by a mine owner; the only ac- 
tion is the statutory proceeding for forciUt 
entry. Fuhr v. Dean, 26 Mo. 116. 

4. Forcible, dispossession of Tin 
bonnds — Remedy at Law. A boand- 
owner demised his bounds to A. B. for 
years, with liberty to work therein. A. B. 
after working the mines therein for some 
years, discontinued, but left the machinery 
on the land with the intention of resuming 
the works at a future time; after a discon- 
tinuance of nearly seven years, darinc 
which the bounds had been duly renewed 
and kept on foot according to custom, the 
defendants forcibly took possession of the 
mines, removed the machinery, and worked 
the tin mines for their own benefit: Hdd, 
that a petition bv A. B. on the etjuitv aide 
of the Vice- Warden's court, praying for re- 
delivery of possession by the defendants, and 
for an account of the produce of the mines, 
was bad on demurrer, the remedy being by 
ejectment or otherwise at law. Vice t. 
Thomas, 4 Y. & C. 638; Smirke's Rep. 1. 

5. Jnrisdiction— Talne. The value of 
a mining claim is immaterial on the ques- 
tion of jurisdiction in an action of forcible 
entry and detainer. SmaM v. Owinn, 6 CaL 
447. 

6. Practice— Seyeral defendants. In 
an action for a forcible and unlawful entry 
and detainer of a mine a^inst a corpora- 
tion, and C. and V.; the jury returned a 
verdict of guilty as to C. and V., and not 
guilty as to the corporation: Held, that 
such verdict is conclusive that the plaintiff 
was peaceably in actual possession of the 

E remises at the time of the entry; that un- 
iwful and forcible entry on his posseraion 
was made by the defendants C. and Y., 
and that the corporation did not participate 
in the trespass. Fremont v. Crippen(sher^ 
10 Cal. 211. 

The peaceable and actual possession of 
the plaintiff is incompatible with the lawful 
possession of another, and such verdict is 
conclusive against the possession of the cor- 
poration. Id. 

7. Handamns in aid of restitntioo. 

Where a writ of restitution has been 
awarded in such a case, and the sheriff 
refuses to execute the same, on the ground 
that the mine is in the possession of certain 
persons, not parties to the suit, who claim 
to hold under the corporation, the court 
will award a peremptory mandamus against 
the sheriff to compel him to execute the 
writ Id. 

8« ElTect of Judgment — Efidence. 

Judgment in an action of forcible entrrand 
detainer of a mining claim does not deter- 
mine either the right of property or the 
right of possession, and constitutes no de- 
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fense to an action of ejectment Mitchell 
T. Hagood, 6 Cal, 148. 

9. Facts amoQntiiiir to Forcible En- 

trj. S. wjis in posseiision of a quartz mill 
onder a lease; the mill had been run until 
one or two o'clock in the morninff, when 
the employees of the plaintiff closed up and 
retired to rest in the mill. Before dav- 

S^ht, and while the hands were actually 
ceping in the mill, and the products of 
tlie last day*B work were still in the amal- 
gamating tubs, the defendants — some five 
or six in number— entered the mill, took 
poft6e««ion, commenced tearing down the 
stamps, under pretense of making repairs, 
and retained possession against repeated 
demands and protest of the plaintiff* and 
his employees: Held, that these facts con- 
stitntea sufficient evidence of force to 
maintain the action of forcible entry. 
ScarUU v. Lamarque^ 5 Cal. 63. (See facts 
of this case, as stated by the court in Fo- 
garty v. KeUy, 24 Id. 319.) 

FOBEItiN CORPORATIONS. 

1. Ineomplet^ Organizations — Evi- 
deaee* In order to prove that a certain 
company, for working mines in Westphalia, 
had never been finally constituted, the 
plaintiff proved by the solicitor of the com- 
pany in this country, that nothing had been 
done here (England) toward its final con- 
stitution: Held, that in the absence of any 
evidence on the part of the defendant, the 
jofy were warranted in finding that the 
company never were finally constituted. 
Bristow V. Sequeville, 5 Ex. 245. 

2. Fllingr Certifleaies. The Nevada 
act of March 3, 1869, requiring foreign 
(mining) corporations to file a copy of their 
charter in the office of the recorder, was 
passed for the object of furnishing easily 
acecwible evidence of their corporate name 
and officers, and the impression of the cor- 
porate seal impressed thereon proves its 
corporate seal; nor can the corporation ob- 
ject to such certificate as evidence, because 
It is not a full compliance with the statute. 
Evant v. Z^, 11 Nev. 194. 

S. Organized in New York to qnarrj 
li New Jersey* A corporation orraanized 
ttnder the laws of New York for the pur- 
pose of operating a quarry in New Jersey 
cannot be recognized as a lawful corpora- 
'tion in New Jersey. Hill v. Beach, 1 Beas- 
Wy(N. J. Ch.)33. 

4. Statates of Mortmain. Where, by 
the law of the State of its organization, a 
mininff corporation is limited to the owner- 
ship of a certain amount of land, whether 
mcb restriction extends to its oMmership of 
land in another State is questionable. 
Wfatman M. Co, v. Baker, 3 Nev. 386. 



5. Mortmain— Pennsylyania. A for- 
eign corporation cannot hold mining land 
in Pennsylvania without the liceu^ of the 
commonwealth. Brick v. Coster, 4 W. & S. 
494. 

By the law of Pennsylvania (1840) a for- 
eign corporation may acquire lands in that 
8tate, but subject to forfeiture to the com- 
monwealth; against ^rties other than the 
commonwealth its title is complete, and 
strangers cannot take advantage of the 
statutes of mortmain. Runyan v. Coster, 14 
Pet. 122. 

6. Kight to hold land— yerada. A 

mining corporation organized in another 
State may ndd land in Nevada. Whitman 
M, Co, v. Baker, 3 Nev. 386. 

7. Lex Loei. Where, by the charter of 
a corporation created by the State of New 
York, the company had power to acquire 
coal lands in Pennsylvania: Held, that the 
rights of such corporation to hold lands in 
Pennsylvania must depend upon the per- 
mission of the latter State. Runyan v. {Jot- 
ter, 14 Pet. 122. ' 

8. Lex loci— Stoekliolders. In a suit 
arising under a charter of another State the 
decisions in that State are the best evi- 
dence of the rights and duties of stock- 
holders under it. Id.; Merrimac M. Co. y. 
Levy, 64 Pa. St 227. 

9. Citizenship. A mining corporation, 
created by the legislature of Pennsylvania, 
but doing business in California, cannot be 
sued in tne United States courts as a citi- 
zen of California. Pennsylvania v. Quick- 
silver Co,, lOWaU. 553. 

10. Jnrisdietion— U. H. Conrts. A 

mining corporation organized in the State 
of Califomia, but owning and working 
mines in the State of Nevada, having agents 
who are served with process in Nevada, it 
a person found in the district within the 
meaning of the judiciary act of 1789. Thorn- 
borouh V. Savage M, Co, (Baldwin, J.), 1 
Pac Law. Mag., 267. 

A mining corporation organized in Cali- 
fornia, but owning and operating mines in 
Nevada, is subject to all the liabilities grow- 
ing out of its mining business, or its owner- 
ship of mining property, and can be reached 
by process of tne circuit court, by service 
upon its resident managers, under section 
29 of the practice act ot Nevada, adopted 
by the rules of the United States Circuit 
Court. Id. 

Such corporation is a body politic within 
the State of Nevada. Id. 

11. Estoppel— Powers in other States. 

It is not contrary to public policy, nor 
against the laws of Ohio for a corporation 
(oil company) organized' in another State to 
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do business or to sue in Ohio; and persons 
contracting with such cor]M>ration wiil be 
estopped from denying its rights and pow- 
ers ill the preuiiHCs. Newlmrgh P, Co, v. 
Weare, 27 Ohio St 343. 

12. Power to Sue— BetroactiTe Statute. 
Fa. A foreign corporation prohibited from 
holding real estate in this commonwealth, 
brought an action of replevin for ore taken 
out by them under a mining leai^e; subse- 
quently an act was passed allowing them 
to sue, and providing that any pending suit 
fihould be treated as brought under such 
act: Hcld^ that the action could be main- 
tained. Gretn v. Ashiand /ron Co. , 62 Pa. 
St -97. 

1 8. I^jonetion— Amendment of Char- 
ter. A company was formed in California 
for purposes connected with land in that 
countrj', but nearly all the shareholders 
were residents iu England. A resolution 
was passed at a meeting of English share- 
holders, authorizing the trustees to take 
steps for increasing the preference shares to 
an extent not allowed by the existing con- 
stitution of the company. It appearing 
that there was no intention to create pre- 
ference shares, except with the sanction of 
the California legislature: Held, that an 
injunction ought not to be granted to re- 
strain the comi'any from acting on the reso- 
lution ; for that the court will not, in 
general, restrain parties from applying to 
the legislature, whether of this or of a 
foreign country. Bill v. Sierra N. L. W. <t* 
M. Co., IDeG. F. & J. 144. 

' 14. Praet!ce-;-Ohlo. A mining corpo- 
ration organized in a sister State may hold 
Sro];crty m Ohio, and sue and be sued in 
er courts; and the agent of such company 
being made defendant, the corporation, in a 
proper case, may be substituted in his 
place. Hainia v. International Pet. Co., 23 
Ohio St 6i:2. 

15, Practice — Presnmption. Where 

defendants alleged to be a corporation 
doing business w ithin the State, the court 
will not presume as a matter of law that it 
is a foreign corfwration. Aeome v. American 
Mineral Co,, 11 How. Pr. 24. 

16. Relation to different Soyerei^tles. 

A corporation can have no le^al existence 
out of the sovereignty by which it is cre- 
ated; as it exists only in contemplation of 
law, and by force of the law: and when that 
law ceases to operate, and is no longer 
obligatory, the corporation can have no ex- 
istence. It must dwell in the place of its 
creation, and cannot migrate to another 
soTereignty. But although it may live and 
liave its l>cing in that State oiilv, yet it 
does not follow that its existence tnere will 
AOt be recognized in other places; and its 



residence in one State creates no insuperable 
objection to its power of contracting iu an- 
other. The corporation must show that the 
law of its creation gavt^ it authority to make 
the contract in contention; yet, as in the 
case of a natural person, it is not necessary 
that it should actually exist in the sover- 
eignty in which the contract is made. It 
is su&cient that its existence as an artificial 
person in the State of its creation is ac- 
knowledged and recognized by the State or 
nation where the dealing takes place; and 
that it is permitted by the laws of that 
place to exercise the powers with which it 
IS endowed. Runyan v. Coeter, 14 Pet 
122. 

Every power which a corporation exer- 
cises in another State, depends for its va- 
lidity upon the laws of the soverei^ty in 
which it is exercised: and a corporation can 
make no valid contract without the sanc- 
tion, express or implied, of such sovereignty, 
unless a case should be presented in which 
the right claimed by the corporation should 
appear to be secured by the constitution of 
the United States. Id. 

FOREST OF DEAN. 

1. Free Miner. All that is rc(^uired to 
constitute a free miner of the toreA of 
Dean, is that he be twenty-one years of ace, 
and have resided in a particular parish lor 
a vear and a day. James v. The Queen, L 
It 17 Eq. 602. 

2. Free Miner entitled to three galc«. 

When a free miner in the Forest of Dean 
has had three gales or allotments granted to 
him, and has surrendered one of such gaks 
on the ground that there was not sutticient 
coal to make a gale worth working, he will 
be entitled to another gale, equaUy aa if 
the coal in one of the three gales had been 
exhausted, within the languaj^e of the 6l8t 
section of 1 & 2 Vict c. 43. EUway v. /)ani, 
L. R. 16 Eq, 294. 

S. Oaie»— Dead rent. A dead or min- 
imum rent is payable on gales ^nted by 
the crown, though no coals are raised, nnder 
the act regulating the working of the mines 
of the Forest of Dean. Seymour v. Morrtlk 
MS. p. 8, 25, cited Rogers on mines, 398. 

4. Snbstftnted dale. A free miner of 
the Forest of Dean is entitled to hold three 
gales ; and if three have been granted of 
which one has been surrendered, he is en- 
titled to a grant of another gale in itsphioe. 
EUway v. Vavis, L. K 16 Eq. 294. 

5. 0ale--DeTi8e. A gale in the Forest 
of Dean goes of right to the applicant, 
after it is duly allowed, and the right is 
transmissible by will, upon the decease of a 
free miner, pending tne grant after its , 
allowance by the gaveller — with costs 
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a^inst the crown » in a case of cruel and 
unreasonable delay. Jamu v. The Queen, 
L R 17 Eq. 502. 

•. Miners' Conrt. Nothing being pre- 
sumed in favor of a court of inferior juris- 
diction, a plea setting forth the jurisdiction 
and process of the Mine Law Court in the 
Forest of Dean, which has cognizance of all 
actions personal touching the mines and 
minerH ot the said Forest, must allege affirma- 
tively that the party was a miner, or that it 
was an action personal concerning mines. 
(1738.) Morse v. James, Willes, 122. 

7. Statate not retroaetiye. Commis- 
sioners appointed under an act of parlia- 
meotv. to set out the metes and bounds of 
mines and ouarries in the Forest of Dean, 
and to fix tne rent to be paid for the same: 
Held, under the terms of the act, to have 
no power to compel the miner to pay, in 
money, for by -gone workings, or to exclude 
him ^m the award, if he refused to make 
Buch payment. Attorney-general v. Ja^k- 
«m, 6 Hare, 355. 

8. Invalid award— Practice. Commis- 
sioners appointed by an act of parliament 
to determine the respective rignts of the 
crown and the customary miners on crown 
lands, had made an award, giving a benefit 
to a miner, but had required such miner to 
submit to terms which they had no power 
to impose, and which the miner did not 
afterward fulfill: JJeld, that after the time 
limited by the act for making the award 
had expired, the court would not set aside 
the award at the suit of the crown, as it 
eould not then restore the miner to his right 
nnder the act. AUomey-general v. Jacluin, 
5 Hare, 355. 

FORFEITURE. 

1. Abandonment distingrnlshed. The 

term forfeiture is often employed by miners 
as synonymous with abandonment. The 
distinction between abandonment and for- 
feiture stated. Wiseman v. HcNuUy, 25 
CaL230. 

2. Forfeftnre, a le^ condnsion. An 

averment of forfeiture is a legal conclusion 
npoh which no issue can be taken. The 
wets should be stated so as to enable the 
court to determine whether a forfeiture did 
accrue. Dalch Flat W, Co, v. Mooney, 12 
CaL 534. 

8« Intent. The question of intent is not 
involveil in the question of forfeiture. St. 
John v. Kidd, 26 Cal. 263; Bell v. Bed-rock 
Co., 33 Cal. 214. 

4. Defined, Digtrict Rules. The term 
forfeiture as used in our mining customs 
And codes, means the loss of a right pre- 
Tiuosly acquired, to mine a particular piece 



of ground, by neglect or failure to comply 
witn the rules and regulations of the bar 
ordi^ngs in which the ground is situated. 
St. John v. Kidd, 26 Cal. 263. 

5. District Rules. The failure of a 
party to comply *vith a mining rule or regu- 
lation, cannot work a forfeiture of his title 
thereto, unless the rule itself so provides. 
BeU V. Bed Bock Co., 36 Cal. 214. 

In charging the jury upon the qiiestion 
of such forfeiture, the court should nar- 
row its charge to such rules or regulations 
as expressly provide that a non-compli- 
ance with their provisions shall be cause of 
forfeiture. Id. , 

6. District Rule without penalty. 

The failure to comply with any one rule of 
a mining district does not work a forfeiture; 
it is enoucrh to hold a forfeiture in the case 
of those rules which provide for it Mc- 
Qarrity v. Byington, 12 Cal. 427. 

7. Pleading forfeiture under District 
Rule. An answer to a complaint in eject- 
ment for mining claims which alleges for- 
feiture by non-compliance with mining cus- 
toms, etc., is insufficient in not setting 
forth the customs alleged to have been vio- 
lated and so to have produced the for- 
feiture. Dutch Flat W. Co. v. Moony, 12 
Cal. 534. 

8. Must be Acted on. The provision 
for forfeiture in case of failure to work a 
mine does not operate to cause a forfeiture 
ipso facto upon the breach; there must be 
some act of the lessor showing his election 
to take advantage of the clause. Roberts v. 
Davey, 4 B. & Ad. 664; S. C. 1 Nev. & 
Man. 443; Doe v. Bankes, 4 B. & Aid. 401. 

9. Parties necessary. In order to a 
forfeiture, there must be some person, nat- 
ural or artificial, who is entitlea to receive 
the benefit of the forfeiture when it accrues. 

Wisema,n v. McNuUy, 25 Cal. 230. 

10. Strict construction. Where a 
forfeiture of an interest in a mining claim 
for non-payment of aasessments is claimed 
under an agreement entered into by all the 
tenants in common forming the same, the 
parties claiming the benefit of the forfeit- 
ure must show an exact compliance on 
their part with all the conditions in the 
agreement, or they will not be entitled to 
the forfeiture. Id. 

Articles of association of a mining com- 
pany to be construed strictly against for- 
feiture. Von ScJimidt v. Huntingdon, 1 Cal. 
70. 

Mining customs to be construed strictly 
against forfeiture. Coleman v. Clements, 
23 Cal. 248. 

11. Forfeiture considered as aiding 
dcTelopment. The condition of develop- 
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ment should be attached to every mining 
claim. The policy of the government is to 
encourage the extraction of the precious 
nietal8» and courts should maintain that 
construction of mining customs which will 
accomplish this end. This policy consid- 
ered with relation to enforcing forfeit- 
ures. King V. Edwards, 1 Mont. 235. 

12. The right not exercised. A share- 
holder against whom a right of forfeiture 
exists, being still treated as a shareholder, 
and his shares not forfeited, must be treated 
as a contributory upon the winding up. In 
re East Kongsherg Co. , Biggs^a case, L. R. 1 
Eq. 309. 

18. Not worked ipso fketo. A clause 
in articles of association, providing that '4n 
the event of non-payment at the time and 
place appointed oy the notice, any share 
might tiiereupon be forfeited, without any 
further act to be done by the company : 
Held, that this did not work a forfeiture 
ipso facto upon non-payment of calls, but 
that an option remained with the company. 
In re East Kongsberg Co. Biggs^s case, L. R. 
1 Eq. 309. 

14. Burden of Proof. A party who 
insists upon forfeiture or abandonment, and 
relies thereon to build up a right in himself 
to the thing, franchise or easement forfeited 
or abandoned, is upon first principles bound 
to establish the fact or facts upon which his 
asserted claim or right depends. Oreamuno 
V. Uncle Sam O. «t- S, M. Co,, 1 Nev. 215. 

15. Against tenant in common. In 

order to enforce the forfeiture of the interest 
of a tenant in common, some appropriate 
suit must be undertaken to liquidate the 
demand and sell his interest, or there must 
be clear and unequivocal proof of abandon- 
ment Waring v. Crow, 11 Cal. 360. 

16. To Associates. Several persons 
owning a tract of mining claims as tenants 
in common, and acting under a company 
name, have not the ctipacity to take or nold, 
in the name of the company, the interest 
of any one or more of the tenants in com- 
mon, by forfeiture. Wiseman v. McNuUy, 
25 Cal. 230. 

Obiter : Tenants in common of a tract of 
mining claims, acting under a company 
name, are incapable, in the company name, 
of taking and holding mining claims by 
grant, or by any other means by which title 
to real estate would pass. Id. 

17. Against Lessee— Presumption— 
Laches. A coal lease required the lessee to 
make monthly returns, under oath, and to 

, paytlie rent monthly; and to take out 
72000 bushels per annum; with privilege of 
re-entry in case of breaclL A breach of 
these covenants being proved, and the les- 



sors having resumed possession, it should 
have been presumed that possesBion had 
been resumed under the clause to that 
ett'ect in the lease, and in the absence of 
proof to the contrary, it was error to submit 
to the jury whether they had waived their 
right to determine the lease, Mc Knight v. 
Kreuiz, 51 Pa. St 232; S. C. 53 Id. 319. 

The neglect to enforce a forfeiture daring 
more than two years, while in the mean- 
time lessees were not working the mine, 
was not a waiver of the right to insi^ upon 
forfeiture. Id. 

18. Reftisal to pay royalty— No forfeit* 
ore hy words. An oil company, in 1864, 
took a lease of a large tract of oil land for 
twenty years, paying a bonus of $20,000, 
and rendering one-fourth of the oil It 
paid royalty till 1872, when it refused to 
render further, alleging that a certain third 
party had notified it to not pay rent to said 
lessor; but it did not appear from the bill 
that it claimed the land itself or recognized 
any title in the third party : Held, that the 
refusal to pay royalty di<i not, under the 
facts stated, work a forfeiture of the term; 
2. That an estate, for years created by 
deed, could not be forfeited by a refusal to 
pay rent, or any mere words where there was 
no act of open hostility or assertion of 
adverse title; especiallv where the term was 
of a number of years, beyond which a parol 
lease is within the statute of frauds. OaU 
V. OU Bun Petroleum Co., 6 W. Va. 200. 

19. No 8et-off to snh- lessee if forfeitm 
would follow. The lessee of a coal mine, 
being in arrears with his royalty and his 
lease liable to forfeiture therefrom, executed 
a sub-lease, in which the sub-lessee coven- 
anted to pay all such arrears as well as the 
accruing royalties of the original lessor: 
Held, in suit upon such covenant, that the 
defendant was equitably and legally pre- 
cluded from using a plea of set-off; that the 
allowance of set-off would defeat the very 
end for which this covenant in the sub-lease 
was inserted. Ardeseo Co. v. North Ameri- 
can Co., 66 FtL St 3^5. 

20. Tenant cannot enforce. A tenant 
cannot force a forfeiture or insist that his 
lease is void against his lessor's will by his 
own default or wrongful act Doe v. Bamku, 
4 B. & Aid. 401. 

21. Lease — Cesser of mining —Occa- 
sional entry. Where a lease pro\'ided for 
forfeiture in case lessee should cease mining 
operations for twelve months, the entry oi 
lessees during such period, from time to 
time, to grease an engine which had been 
set up in the mine: Held, not to be a con- 
tinuance of mining operations within the 
terms of the lease, ana that such entry did 
not prevent a forfeiture. Davis v. Moss, 3S 
Pa. St. 346. 
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22. License — Eleetion. Where the 
grant of a license to mine ore was made 
sobject to a condition that if the grantee, his 
execatore, etc., should neglect to work the 
mines for a certain time, or should fail in 
the performance of all or any of the cove- 
Dsnts, then, and from thenceforth, the in- 
denture, and the liherties, and licenses 
thereby granted, should cease, determine 
and be utterly void and of no effect: Held, 
that the failure to work within the time 
limited did not operate as a forfeiture with- 
out some act on the part of the grantor to 
show his election to avoid the license. 
Roberts t. Davey, 4 B. & Ad. 664; 1 Nev. & 
Man. 443. 

25. Where Defkolt is Mutual. A 

copyholder procuring a person to commit 
▼aste upon assurance of a license to dig on 
condition of filling up the pits again, can- 
not eject him as for forfeiture for breach of 
condition without having fulfilled his own 
contract by procuring him the license. Doe 
T. iform, 2Taunt 52. 

24. Of shares— Notiee—Tlme. Where 
there was a right of forfeiture of shares, on 
giving ten clear days notice, held that a 
notice to forfeit "on Monday, the ninth, "was. 
insufficient, the ninth day of the month 
falling, in fact, upon a Friday. Watson v. 
Saks, 23 Beav. 294; 26 L. J., Ch. 361. 

2d. Shares — Conditions precedent. 

The right to forfeit shares in any joint 
stock undertaking must come from the law, 
and be exercised as prescribed by law. 
In this case the articles of association pro- 
vided for forfeiture upon non-payment of 
assessments, and were, therefore, the law 
goremin^ the right of forfeiture, and all 
the conditions precedent required bv them 
shonld have been strictly complied with; 
not being so, the proceedings were void. 
WedtoU V. Minnesota, M. Co., 23 Mich. 146. 

26. Share of 4eserting AdTentnrer. 

Where one of the articles of association of 
a mining company declared that "any 
operative stockholder, who shall within 
three months, after the arrival of the com- 
pany in California, desert the company 
without leave, shall, in addition to his la- 
bor stock, forfeit his two shares of money 
stock;" and it was shown that a certain 

rative stockholder had clearly deserted 
company, and even acted in opposition 
to its interests, the court declared that it 
conld not relieve from the forfeiture thus 
incurred. Von Schmidt v. Huntingdon, 1 
CaL7a 

27. Where shares forfeited, owners 
■ft liable as Contribntories. The pro- 
prietors of a mine in 1835 agreed to form 
themselves into a companv, upon the plan 
that the mining property should be divided 

8 . 



into 12000 shares, of which 5ff00 should he 
retained by themselves, and the remaining 
6500 allotted to the public at £40 a share, 
the allotment moneys being retained by 
the proprietors. The deed of settlement 
providea, that if default should be made 
m payment of the installments of £40, the 
shareholder should cease to be a proprietor, 
and the share should be forfeited, rowers 
were reserved to increase the capital by 
(amongst other means) augmenting the 
amount of the shares, and of futering the ex- 
isting laws, rules and regulations of the com- 
pany. In 1836 anotherdeed of settlement was 
executed, the effect of which was to make 
the shares transferable by simple delivery 
of the certificates. In 1866 it was resolved 
at a general meeting held under the deed 
of settlement, that the capital should be 
increased by augmenting the 12000 shares 
from £40 to £50, to be paid by installments, 
upon non-payment of which the share was 
to be forfeited; that within a certain period 
the shareholders were to bring in their cer- 
tificates, with the name, residence and de- 
scription of the holders, to be registered, 
and in default, that the shares should be 
forfeited for the benefit of the company. 
It was also resolved that the company 
should be registered as a limited company 
under the act of 1862. Copies of the reso- 
lutions were sent to all the shareholders 
whose addresses were known; but the hold- 
ers of 2405 of the 12,000 shares did not 
send in their certificates to be registered. 
The holders of the 9595 shares who sent in 
their certificates were, in December, 1866, 
registered as a limited company, which in 
1868, went into voluntary li(|uidation, after- 
ward continued under supervision : Held, that 
the shares of the members who did not 
send in their certificates had been efifect- 
uallv forieited, and that they were not 
liable to be placed on the list of contribu- 
taries. In re Cobre Copper M, Co,; KeWs 
ease, L. R. 9 £q. 107. 

28. Exercise of power ot^ by Joint- 
stoek company— Notice. The deed of set- 
tlement of a joint-stock company, com- 
pletely registered under the 7 & 8 Vict, 
c. 110, was executed by one-fourth of the 
shareholders, and contained a clause pro- 
viding that the shares of every subscriber 
who should not execute the deed within 
three months from its date, should be for- 
feited, if the board of directors thought fit; 
and that the amount paid upon such shares 
should become the property of the com- 
pany. Under this clause, the shares of a 
scripholder in the company, who had not 
applied to sign the deed witnin three months 
from its date, were declared forfeited, with- 
out any reasonable notice having been riven, 
and a subsequent application to be aUowed 
to sign was refused: Held, in an action for 
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such refusal and for not causing a certificate 
of proprietorship of the shares to be deliv- 
ered to the nlaintiff^ that the clause of for- 
feiture coula not be objected to as being 
ultra vires or unreasonable, and that as the 
deed did not require notice to be given be- 
fore forfeiture, no such notice was necessary; 
and, therefore, that after the forfeiture the 
plaintiffs title to the shares ceased. Stetoart 
V. Angh'Cal. O. M, Co,, 21 L. J. Q. B. 393. 
29. Co8t-tM>ok Compaay— Ferfeitare 
after aet^uieseenoe. A., B. and C. joined 
in a mining adventure on the cost-book 
principle, as recognized in Devonshire and 
ComwalL A. fellinto arrears with his calls. 
Notice was given him of a meeting to de- 
clare his shares forfeited. The meeting was 
held, but instead of his shares being de- 
clared forfeited, a resolution was passed 
granting him an extension of time. No pay- 
ment was made, and no further notice was 
^ven; but a fortnight after the extended 
time had expired the shares were declared 
forfeited: HM, that such declaration of 
forfeiture was invalid. Clarke v. Hart, 6 
H. L. Cas. 633. See HaH v. Clarke, 6 De 
G. M. & G. 232; 19 Beav. 349. 

80. Cogt-book €oni]Muiy— Strict Con- 
stmetioii of power to forfeit shares. A 

power in po-adventurers to forfeit the shares 
of one of their number for non-payment of 
calls is not necessarily incident to a mining 
adventure conducted on the cost-book prin- 
ciple. Clarke v. Hart, 6 H. L. Cas. 633. 
See Clarke v. HaH, 19 Beav. 349; 6 De G. 
M. & G. 232. 

Where such a power exists by agreement 
between the parties, it is to be treated as 
strictisaimi juris, like a power of forfeiture 
with respect to an estate, and the forms to 
be observed in declaring the forfeiture must 
be strictly followed. Id. 

81. Forfeited pa^nents— Belief. De- 
fendants entered mto a contract with the 
Table Mountain Ditch Companv to perform 
certain labor on the ditch of the company. 
The contract contained many stipulations; 
one of which was, that if the work was not 
completed b^ a certain time, defendants 
should forfeit the contract, and also all 
money due on the same: Held, that if this 
clause in the contract was inserted under a 
mistake as to the amount and difficulty of 
the labor to be performed, it was void; and 
that it did not deprive defendants of the 
benefit of the other clauses in the agree- 
ment Verzan v. McGregor, 23 Cal. 339. 

82. Application to redeem fk>om— Prae* 
tioe— Benef in Eanlty. A lessee, apply- 
ing in eauity to redeem a lease which nas 
become forfeited by non-payment of rent, is 
not required by 4 Geo. 2, c 28, s. 3, before 
the hearing, to pay into court the arrears of 
rent or the costs oi law, if no injunction is 



^[ranted until the hearing, and the lessor is 
in possession. Bowser v. Colby, 1 Hare, 109. 

Where a suit to redeem a lease was 
brought by the representatives of the le»> 
see, evidence having been given tending to 
show that the lessee in his lifetime was in- 
solvent and had committed breaches of 
covenant, and that his estate was also in- 
solvent, the court directed an issue to try 
whether other breaches of covenant had 
been committed or waived, but imposed it 
as a term upon the plaintiff that he should 
previously pay into court the costs at law 
and the arrears of rent due at the time the 
lessor sued out a writ of possession. Id. 

A court of equity wilt relieve a leasee 
from a forfeiture by non-payment of rent, 
where there is a proviso tnat in that case 
the lease shall be void as well as where 
there is a mere power of re-entry. Id. 

88. Forfeiture for arrears— Forest of 
Dean— No Equitable Relief. Thegavelkr 
of the Forest of Dean granted a ^e or 
colliery to J. B., a free mmer, he paying for 
all coal brought out two pence per ton, and 
so working Uie colliery as to sain 24,000 
tons a year: Provided that if the coal got- 
ten should not amount to that quanU^, a 
•minimum rent of £200 should be paid: 
Provided also, and the grant was made 
upon the further condition that the gale 
should be worked in manner therein men- 
tioned. The gale not being worked, the 
galee paid the minimum rent for several 
years; but upon arrears of rent becoming 
due, the gaveller declared the gale forfeited, 
and entered into possession thereof. Ten 
months after the declaration of forfeiture 
the galee tendered the arrears of rent, which 
were refused: Held, upon a petition of right 
by the representatives of the salee to be re- 
instated in the gale, that the grant was 
properly made upon conditions, one of which 
was the payment of rent; that upon breach 
of that condition by non-payment, there 
had been a legal forfeiture, and a right of 
the Crown to re-enter; and that the arrean 
not having been tendered, nor any proceed- 
ings taken within six months, there iiraa no 
power in the court to relieve against the 
torfeiture. In re Brain, L. R., 18 £q. 389. 

84. Copyhold. There is no relief u 
chancery against a voluntary forfeiture of 
a copyhold estate, as by working a quarry 
without right, etc. Peachy v. Somersti,*. 
Str. 447. 

FRAUD. 

A. In General. 

B. By Tender. 

C. By Tendee. 

D. Praetiee, Forties, Eridenee. 

A. In General. 
1. Constituents of Fraud. Repre- 
sentations to sustain an action for deceit 
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(in the fraudulent sale of a soap stone 
qnany), must be shown not only to be 
eronndless, but that those who made them 
did not believe them to be trae, and must 
be Bach as to impose upon a man oi ordi- 
nary caution, and throw him off his guard 
on points where he might be expected to 
rely on the representations, and not on his 
own means of observation. Page v. Parker, 
43 N. H. 47; S. C. 43 Id. 363. 

2. Talae of Mine. A reckless state- 
ment of the capacity of a mine put forth 
with a view to influence persons to take 
shares, and not upon a fair and reasonable 
belief of its trutb: Held, to amount to fraud. 
Otamorganshire L A C. Co. v. Irvine, 4 F. 
&P.947. 

8. Erldenee of Yalae fk^om sabseonent 
workintr* Where in support of an alle^ 
tion of fraud in the purchase of a minmg 
claim it became material to show that the 
pordiaser knew that he was paying an in- 
adequate price, it was: Held, thatthe amount 
of gMd dust extracted from the mine subse- 
qnent to the sale was not admissible to prove 
knowledge by the purchaser of the real 
value of the mine. Henry v. EvertB, 29 
GaL610. 

4. Coal Yein Ub liTer-bed— Contraet 
f«r working. Rosevelt, by extravagant 
repfresentations, induced Fulton to purchase 
a coal mine for a sum in cash and an an- 
nuity of $1000 for twenty years, unless 
after the mine had been faithfully worked 
it should not produce a certain amount, and 
under the contract'a certain tract was con- 
Teyed. The coal bank in fact cropped out 
between high and low-water mark on the 
Ohio river, on the borders of the tract con- 
Teyed. From that fact the court concluded 
that any attempted working of the mine 
was necessarily useless and unprofitable, 
and the contract to be fraudulent; and the 
defendant was restrained from any attempt 
to collect the annuity. RoseveU v. Fulton, 
5 Johns. Ch. R. 174; S. C. 2 Cow. 129. 

(• F^Tmeiito iMwed on Deyelopments 
\j fidthral working— Rescission. Where 
r. TOirchased of R. a tract of land on the 
bank of the Ohio river, R. representing and 
believing that it contained a valuable coal 
■line, and besides a payment of $4400 cov- 
enanted to pay an annuity of $1000 for 
twenty years, unless after the mine was 
faiithfnlly worked ^y the purchaser it should 
not yield a certain quantity of coal, and it 
appeared that there was no mine of any 
SQch value, accessibility, or productiveness 
M angled by the vendor: Hdd, that F. was 
pot obliged to work the mine to determine 
in that manner whether it would yield the 
pnseribed quantity, and that R. should be 
perpetually enjoined from prosecuting at 



law for the annuity. RoseveU v. FuUon, 2 
Cow. 129; see FuUon*s Executors v. RoseveU, 
5 Johns. Ch. K 174. 

^. Wrong inference of valne from 
tme statement of price. Where $1000, 
out of the total of $6000, secured by a mort- 
gage consisted of mining stock, which the 
borrower had accepted as $1000 cash, upon 
the representation of the mortgagee that he 
had paid that much for it, whicn the evi- 
dence showed to be the fact, there being no 
misrepresentation or fraud by the mort- 
gagee, the $1000 ought not to be deducted 
from the mortgage. Benton v. MaryoU, 21 
N. J. Ch. 123. 

7. Talne misstated— Note. Fraudulent 
representations as to the value of the mine 
of a corporation, made by the seller of the 
stock of the conipany to the purchaser, as 
an inducement for the purcnaser to buy, 
may be siven in evidence, under a proper 
state of the pleadings, to defeat the collec- 
tion of a promissory note given for the stock. 
Qiford V. Carvill, 29 CaL 689. 

8. False representations. Where rep- 
resentations are made as to the nature and 
character of property o£fered for sale, affect- 
ing its value, and those representations turn 
out to have been false, to the knowledge of 
the party making them, a foundation is laid 
for an action for damages for the deceit and 
for a suit in equity to set aside the contract 
of sale. AUwood v. SmaU, 6 C. & F. 395; 
Reversing SmaU v. Atvoood, 1 Younge, 407. 

9. Elements of Misrej^resentations. 

Misrepresentations to constitute sufficient 
grounds for setting aside a purchase must 
be material, as bemg of such a nature as, if 
true, to add to the value, must not be evi- 
deutiy merely conjectural statements, and 
must be made without a belief in their 
truth, or without reasonable grounds for 
such a belief. Jennings v. Broughton, 5 De 
G. M. & G. 126; affirming 17 Beav. 234. 

10. Representations amounting to 
cause of action. Representations which 
will entitle a party to recover on the ground 
of deceit must be Doth false and fraudulent, 
and such as tend to induce and result in 
actually inducing the partv to part with his 
money. McAleer v. licMurray, 58 Pa. St. 
126. 

The instrument of the alleged fraud must 
not only be fraudulent in its representa- 
tions but intended to defraud the plaintiff, 
or the plaintiff and all others, in order to 
be the foundation of an action for deceit 
Id. 

11. Sole Inducement. The false rep- 
resentations inducing purchase of mining 
shares need not be the sole inducements to 
such purchase. Clarke v. Dickson, 6 C. B., 
N. S., 453. 
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12. Ifen-relianoe on representations* 

The fact of defendants examining a mine 
before taking lease, and havuiff it exam- 
ined bv others, considered as evidence that 
he had taken such lease on his own or his 
friends' judgment, and not on the repre- 
sentations of the lessor. Haywood y. Cope, 
25 Beav. 140. 

18. Joint reliance upon letters of 
third parties— Tender and Pnrciiaser. 

A., the vendor, who had never been on the 
oil lands sold, employed his brother to ex- 
amine them, Who wrote describing certain 
property as good, and that it might be sold 
for a higher price than he had the refusal of 
it for. A. read these letters to B. (the pur- 
chaser), who told A that if he bought it 
would be because of his confidence in him, 
to which A. replied that his brother was 
trustworthy; and because of these and 
other like statements, B. bought the prop- 
erty. In an action for the price of the prop- 
erty by A., to which B. set up in defense 
fraudulent misrepresentations oy A., the 
judge instructed the iury that a fraudulent 
misrepresentation whicn would enable B. 
to avoid the contract must be a misrepresen- 
tation of matters of fact, and made by A. as 
of his own knowledge; that no expression 
of opinion or judgment made in good faith, 
and no statements made in good faith and 
known to be founded on the representations 
of others, would constitute such misrepre- 
sentations; that no statements as to the cost 
or value of the property, or of offers made 
therefor by others, if untrue, were sufficient 
to sustain this defense; that if A. made 
false representations as to the contents of 
the letters, or in bad faith withheld any in- 
formation therein contained upon any ma- 
terial particulars, the allegations of fraud 
were sustained; but that if he truly read the 
contents thereof, believing them to be true, 
having no personal knowledge himself of the 
property, and so representing to B., such 
acts would not be fraudulent: Held, that 
B. had no ground ^)f exception. Cooper v. 
Lovering, 106 Maes. 77. 

14. Positive statement without knowl- 
edge. If persons make assertions of facts 
as to which they are ignorant whether 
such assertions are true or untrue, they be- 
come, in a civil point of view, as responsible 
as if they had asserted that which they knew 
to be untrue. (Per Lord Cairns. ) In re Reese 
River M, Co,; Smith's case, L. R. 4 H. L. 
64. 

15. Statements false in foet thoagh 
innocently made — Faots-;-Opinions. A 

false affirmation of a material fact, though 
innocently made, is ground for rescission 
if the other party was misled by it. Simih v. 
Richards, 13 Pet. 39. 



To set aside a contract upon the gnmnd 
of false representations, they must be shown 
to be alienations of fact as contrasted witii 
matters of opinion, must be material, con- 
stituting a motive to the contract, and 
have actually misled the purchaser. Id. 

16. Representations, false though not 
firaadnlent. The sale of mining stock 
upon false representation of material facts 
in regard to which the purchasers may be 
presumed to have trusted the vendors, is 
void whether the vendors knew such repre- 
sentations to be false or not, and whether 
made with a fraudulent intent or not CrwRp 
V. U. S, M. Co., 7 Gratt. 362. 

17. SpeonlatiTO eliaracter of mliiaf 
operations— Exaggerated Statemeati- 
Personal inspection. Upon a bill by a 
shareholder a^nst the projectors and 
lessees of a mining company to . rescind 
the contract and return the shares, on the 
ground of misrepresentation in the pros- 
pectus: Held, upon the evidence, thatal* 
though it stated, m glowing and exa^erated 
colors, what was really in the mine, yet 
that such statements in the prospectus were 
not such misrepresentations as to avoid the 
contract: Held, also, that the same sources 
of information were open to the plaintiff and 
defendant, and that they availed them- 
selves of them; and the bill was dismissed 
with costs. Observations as to the doubtful 
and speculative character of mining opera- 
tions. Jennings v. BrougJdon, 17 B^v. 234; 
affirmed, 5 De G. M. & G. 126. 

18. False Representation must etae 
to PlaintilTs knowledge. To mamtain 
an action for deceit on the ground of fraud- 
ulent representations, it must be affirma* 
tively shown that the^ came to the plaint- 
iff's knowledge, and induced him to nre 
the credit which resulted in the loss. .One 
fact cannot be presumed from another which 
is in itself but an inference. McAUer v. 
McMwray, 58 Pa. St. 126. 

19. Representations of one of seTerti 
Co-adTenlnrers. When a party is induced 
to become a partner in an oil companv by 
the fraudulent representations of one of tne 
adventurers: Held, that such represents- 
tions'do not release him from his obli^tions 
with respect to the other partners in the 
adventure. Kimmins v. WUsdn^ 8 W. Va. 
584. 

20. Advertisements^ not relied •■• 
Where advertisements for the sale of shares 
in a mine had been issued containing pn- 
founded statements, but the purchaser had 
not relied upon them, and had had oppor- 
tunities of judging of their accuracy: Hdi, 
that he was not entitled by reason of them 
to have the contract rescinded. Jennings 'v. 
BronghUm, 5 DeG. M. & G. 126; affiimiBg 
S. C. 17 Beav. 234 
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21. Assertion of good Title. Where 
land is bought upon vendor's assurance that 
be had examined the title, and that the 
title was good» the parties not being in a 
aitoation to have the title examined, and 
the vendee stating that he must take the 
Tender's word for it, there is a relation of 
trust and confidence between the parties; 
and the ignorance of the vendor as to the 
heto of the title cannot excuse his positive 
assertions that the title was good. Babcock 
y. Case, 61 Pa. St. 427. 

22. Matters of opinion— Existence of 
(Ml. False and fraudulent affirmations by 
the vendor of lands that "said lands had 
bige deposits of oil in them, and were of 
peat value for the purpose of digging, bor- 
ing for, and manufacturing oil, Accompa- 
nied with the statement that the lands had 
not been tested, are matters of opinion, 
and not actionable. HoJbrooh v. Vonnor, 
60 Me. 678. 

28. Matters of fket and opinion. The 

value and richness of a mine belonging to 
a corporation, and its convenience to wood 
and water, are not mere matters of opinion 
or information; as to which the purchaser 
of stock from a stockholder has no right to 
rely upon the representations of the seller. 
Q^ord V. CarvUl, 29 Cal. 689. 

24. Opinion— <<Pft7ing"—<<Snperior 
(pudlt jr. ^ Statemdhts that an oil well was 
"paying," and the oil was of "superior 
auality. Hdd, matters of opinion rather 
than assertions of facts. Kimmms v. WU- 
«)% 8 W. Va. 684. 

25. Sale of Engine for Mine. It ap- 

peared that the plaintiff fraudulently repre- 
sented to P., the vendee of machinery sold 
for mining purposes, and for which to se- 
core the consideration a trust deed upon 
the vendor's cold mine in South Carolina 
was given, that the engine was a twenty 
horse-power engine; that it was fit for min- 
ing purposes; that it was in good order, 
and liad been so certified by engineers; 
that it was free from rust; that it had been 
standing but two or three years: HM, that 
these false representations related to mat- 
ters of fact and not of opinion; and that as 
thejrwere material to tne interests of P., 
ana bad a tendency to prevent him from in- 
quiring into the condition of the engine, 
and as he reposed confidence in them, they 
Tendered the contract of sale voidable by 
him. Hazard v. Irwin, 18 Pick. 95. 

26. Specific Performance— Depth and 
pidiness of coal beds— Beliance upon 
Ilepresentations. Upon a bill to compel 
specific performance of an agreement to 
we a lease of coal mines, aefendant ad- 
^ed misrepresentations of the depth and 
thickness ol the beds. It did not appear 



that the land had been bored, and the depth 
and thickness were known to vary. The 
court made an issue to the jury whether 
any false representations were made, and 
whether such false representations were re- 
lied on by the defendant, which i^ue being 
found for plaintiff, the court refused to dis- 
turb the fiinding. Statement by the court 
as to the rule of determining whether a 
party shall be held to have acted on his own 
means of knowledge, or upon the false repre- 
sentations. Clapfutm V. SniUUo, 7 Beav. 146. 

If the party^ to whom the representations 
were made, himself resorted to the proper 
means of verification before he entered into 
the contract, it may appear that he relied 
upon the result of his own investigation 
and inquiry, and not upon the representa- 
tions made to him by tne other party; or if 
the means of investigation and verification 
be at hand, and the attention of the party 
receiving the representation be drawn to 
them, the circumstances of the case may 
be such as to make it incumbent on a court 
of justice to impute to him a knowledge of 
the result, which, upon due inquiry, he 
ought to have obtained, and thus the no- 
tion of reliance on the representations 
made to him may be excluded. Id. 

Further, courts must consider such rep- 
resentations with reference to the subject- 
matter and the means of knowledge, and 
the fact that all the knowledge of tne sub- 
ject-matter may be but inference upon a 
subject of uncertain nature. Id. 

27. Contract with DiscoTerer—Tmstee 
— ^Patent. Plaintiff was the discoverer of 
a valuable mine on the Canada shore of 
Lake Superior. Instead of making claim 
and seeking a patent from the government, 
as he might have done, he made known his 
discovery to a company, who agreed to 
cede to him a half interest, according to 
the usual custom of mining adventures. A 
director of the company availing himself of 
his position first secured the patent, but 
after suit brought, the company compro- 
mised with him, and yielded their claim in 
consideration of $6600: Held^ that the dis- 
coverer was entitled to one-half of this sum. 
McDonald v. Upper Canada M. Co,, 16 
Grant (Canada), 179 and 661. 

28. Effect of fiduciary relation. Per- 
sons already owning property of any kind 
(oil land), may enter into an association, 
and sell to their associates, at any price, 
without disclosing the profit they make, 
and vdthout standing in any relation of 
agency, trust or confidence, if there be no 
fraudulent representations. Densmore OH 
Co, V. Denamore, 64 Pa. St 43; B. & W. L. 
C. 370. 

But from the moment the association is 
started a relation of confidence begins to- 
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wards each other, and to all who may be- 
come members, aud none can purchase 
property for the purpose of the association, 
and sell it at an advance without a full dis- 
closure of all the facts, and must account 
to the company for the profit. Id. 

29. CoUnsion between Trustee and 
purchaser* Six months after the order of 
confirmation of a sale of extensive iron 
works (for the price of £72,000) a discovery 
was made by two of the three trustees of 
the estate that A., the purchaser, had before 
the sale entered into an agreement with 
Llewellyn, their co-trustee, who wa« also 
the acting manager of the iron works, to 
admit him into partnership in the iron 
works in case he. A., should become the 
purchaser at a certain sum (£63,000), and 
accordindv, after he was declared pur- 
chaser, although at a price £9000 greater 
than such sum, he proposed to give Llew- 
ellyn one-eighth of the profits of the con- 
cern as managing partner, though after- 
ward he gave him a Donus of £1500 instead, 
to withdraw. Upon affidavits showing 
these facts, the sale was rescinded, and 
upon appeal to the house of lords, the 
order of rescission was affirmed. Bailey v. 
Watkins, 6 Bligh N. R. 275 n. See citation 
Bainbridge on Mines, 180 and B. & W. L. 
C. 400. 

80. Between Partners— Loss by Fraud. 

Plaintiff and defendant were partners in the 
purchase of raining claims. Defendant was 
the active partner, and acquainted with 
the value of a certain claim owned by 
the firm, plaintifif being ignorant of its 
value. Plamtiff sold his interest in this 
claim to the defendant for greatly less than 
its value: Held, that in a suit to set aside 
this sale for fraud and for an account, that 
an averment of defendant's indebtedness to 

Slaintifif in a sum greater than that paid by 
efendant for the mining claim is in e£fect 
an offer to place defendant in sUUu quo, as 
per the rule of law that a party seeking to 
rescind must restore the otner party to the 
condition in which he was before tne con- 
tract. Watts V. White, 13 Cal. 321. 

SI. Fraudulent Bonus to Partner. 

A person employed on behalf of himself and 
his copartners in negotiating the terms of a 
lease, is not entitl^ to stipulate clandes- 
tinely with the lessors for any private ad- 
vantage to himself. When therefore a sum 
of £12,000 was paid in pursuance of such a 
stipulation, the party receiving it was de- 
clared to hold it in trust for the partner- 
ship. FatDceU v. WMtekouae, 1 R. & M. 132. 
Before the transaction was discovered, 
one of the partners withdrew, and subse- 
quently another partner assigned a share 
in the stock and in his proportion of this 
claim to persons then admitted into the 



concern: Held, that the retired, the con- 
tinuing, and the new partners were prop- 
erly jomed as co-plaintiffs in a suit to nave 
the trust declared. Id. 

82. By Attorney of two adTonturera, 
CftTorfng one of them. One Taylor, s 
professor of mineralogy, informed plaintiff 
of a deposit of zinc on a farm in Sinking 
Valley, Blair county. Plaintiff, Taylor, ana 
Wilson (plaintiff^s attorney) visited the 
valley to obtain mining leases. Besides 
other leases, they obtained on a joint ar- 
rangement a lease from one Waite, which 
was signed by him, but which his wife re- 
fused to sign, and it was therefore never 
complete and never delivered. Afterward, 
one Lewis, as a party proposing to buy out 
Taylor's interest in the mining adventure, 
accompanied Taylor and the attorney Wil- 
son, to the mineral region. This attorney 
fraudulently concealed the fact of the lease 
from both Lewis and Taylor. Lewb de- 
clined to buy out Taylor, but purchased 
the Waite farm for mmself , through the 
attorney Wilson. Tatham had previously 
declined to buv the farm. Tatham, the 

glaintiff, now claimed to share in the bene- 
t of Lewis's purchase: Held, that the lease 
referred to was void, having never been 
executed or delivered; 2. That it having 
been found as a fact that there was no con- 
fidential relation between Lewis and Tat- 
ham, the plaintiff, at the time of the pur- 
chase of the farm, the defendant Lewis was 
not bound by the knowledge of the lease 
which Wilson possessed as the attorney of 
Tatham; 3. That, as theremedvat law was 
complete, no bill in equity would lie against 
the attorney for his fraud or negligence, the 
plaintiff^s remedy being by action for dam- 
ages. Tatham v. Leuns, 65 Pa. St 65. 

88. False Statement of price paid. 

An action of tort for deceit in the sale of 
real estate, oil land, does not lie for the 
fraudulent misrepresentations of the vendor 
as to the price which he paid therefor. 
(Kent and Dickerson, JJ. , dissenting. ) JTo^ 
brook V. Connor, 60 Me. 678. 

84. B^ agent, Oil Sale. An agent for 
sale of (oil) lands learning of an increased 
price to be got therefor, connot make a 
valid bargain with his principal and become 
the purchaser himself, without disclosing 
such fact. BeU v. Bell, 3 W. Va. 183. 

85. Agent— Assent— Increased price. 

The statement of assent made by a princi- 
pal to a sale from himself to his agent after 
oeing informed of fraud practiced on him 
in procuring such sale: Held, on the &d8, 
not to prevent an accounting for an in- 
creased price received by the agent. Id. 

86. Axent malElnflr secret profit— Prac- 
tice. Parties purchased oil land, and 
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shortly afterwards, with others, formed a 
corporation to which the land was conveyed 
at an advance. If the purchasers acted as 
agents of the company in purchasing the 
Ijuid, they could not charge a profit against 
tbeir priacipaL Simons v, Vulcan OU Co,, 
61 Pa. St. 202. 

They would he in the same position if 
thev assumed so to act without precedent 
authority if their doings were accepted as 
the acts of agents hy the company. Id. 

If, hi order to raise a company, they rep« 
resented themselves as having acted for one 
to be formed, proposed to sell at the prices 
they had paia, and their purchases were 
taken, and stockholders invested on these 
representations, it was a fraud on those in- 
terested to allow them to retain profits paid 
them bv the company in ignorance of the 
sams adv&nced. Id. 

If they had disclosed the exact sum paid 
for the land, and had refused to sell except 
at an advance, which was thereupon paid, 
they would nave had a right to retain 
the profits. Id. 

Where parties have so acted, an action 
in form ex contractu (e. g. assumpsit) can he 
luaintained only hy showing fraud in deal- 
ing with the company by reason of which 
they should not, ex cequo et bono, retain the 
money wrongfully obtained from it Id. 

87. Agent to consummate Frand al- 
lowed his hire against his Prineijfal. 

Stonebraker was the owner of a lead mine, 
and agreed to pay Hardy $3,000 if he would 
effect a sale of the property for $8,000. 
Hard;^ procured one Grant as a purchaser, 
inducing him to close with the oar^in at 
18,000, by representing the land as of mat 
▼ahie, that tiie owner would take no less, 
tcting ostensihly as the friend of the pur- 
chaser, and concealing his own agency. 
When the deeds were made, three-fourths 
were conveyed to Grant, and one-fourth to 
Hardy, but the money paid by Hardy was 
immediately refunded to him. Stonebraker 
was cognizant of all the concealments or 
misreiiresentations which were made. In 
an action hy Hardy to recover the $3,000, 
less the amount refunded, defendant was 
held liable, and, the injured party not com- 
plaming, the court ruled that the defendant 
could not claim the benefit of the fraud of 
plaintifT towards a third party. Hardy v. 
Ston^mjiker, 31 Wis. 640. 

18. Batllleatlon - Colloslon between 
P^ident and Agent of Corporation, 
■ad party loaning money borrowed In 
Ctrperate name. S., assuming to be the 
igent of a mining corporation, borrowed 
money in its name without authority, and 
expended it partly in mining upon the 
property of the company, and partly in de- 
veloping and mining upon adjoining prem- 1 



ises, belonging in part to B., the preeddent 
and gener^ manager of the company, and 
in part to S. himself. It was sought to 
charge the company with the loan, upon 
the ground that having been informed of 
the acts of S., it had omitted to repudiate 
them. No officer or member of the com- 
pany except B. was informed of the ex- 
penditure of a portion of the moneys upon 
the property of B. and S. The notice to 
B. was held notice to the company itself. 
Union M, Co, v. Rocky M, Bank, 2 Colo- 
rado, 565, 248; S. C, 1 Id. 531. Dissent- 
ing opinions of WeUs, J., and Belford, J., 
2 Id. 264, 26a 

In the same case, the total loan amounted 
to $20,000, and more, and was obtained hy 
successive over-drafts at the plaintiff's bank, 
where the over-drafts amounted to some- 
thing over $10,000. S. gave promissory 
notes in the corporate name for that sum, 
and this was credited to the defendant in 
the account. The notes were not, however, 
accepted as payment, and this action was 
brought as for money lent for the whole 
sum. At a previous trial the notes were 
surrendered and cancelled; nrior to such 
surrender no member of the aefendant cor- 
poration had notice of the execution of the 
notes, and there was evidence tending to 
show that the bank and S. had deliberately 
concealed the fact from the officers of the 
mining company: Held, that the ignorance 
of the corporation as to this was not ma- 
terial, as to the question of ratification. Id. 

89. Company affected by (Iraad of Its 
Organizers* A director having purchased 
lands from a corporation, united with others 
in forming a new corporation, he subscrib- 
ing for almost all of the stock therein, and 
becoming one of its officers and directors; 
and on tne next day, in pursuance of one 
entire plan, conveyea the same lands to the 
new company in payment of his subscrip- 
tion for such stock: Held, that the new 
company is affected with notice of the cir- 
cumstances impairing the title of the {Mirty 
so conveying the lands to it, and cannot 
claim to be a bona fidt purchaser without 
notice. Hoffman 8. C. Uo, v. Cumberland 
C.Al.Co., 16Md.466. 

40. Organlier alleging False Consid- 
eration for Oil Lands— RecoTory of sub- 
scription. Stevenson being in negotiation 
for od land, proposed to form a company to 
purchase, representing that the land could 
oe bought for $12,000, and induced Short to 
take and pay for a share in 'it at $1000. 
Stevenson bought the land for $6000, with- 
out disclosing to his associates the price 
which he gave: Held, that on these facts 
Short could recover the whole amount he 
had advanced. Short v. Stevenson, 63 Pa. 
St. 95. 
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If Steyenson had disclosed the sum for 
which the land could be bought and which 
he paid, and refused to sell for less than 
$12,000, and Short had agreed to pay $1000 
for a share, with a knowledge of the facts, 
the transaction would have been unim- 
peachable; but he bought for his associates 
as well as himself, and good faith requires 
that he should charge tnem no more than 
he actually paid. l£ 

41. " Oiifiiial owner "—Constnictloii 
of prospeetos* A prospectus of an oil com- 
pany stated that the company had purchased 
their Luid from the " original owner;" HM, 
that this was not a term of art to be ex- 
plained by experts, but implied that no 
profits were added to the price paid by the 
company on account of an intermediate 
buyer, etc, and excluded the idea of a 
purchase at speculative prices. Simotu v. 
VuUan OU Co., 61 Pa. St 202. 

42. Prospeetns and adTertlaements— 
Whether Hhareholden wenld hare pur- 
chased In any erent. Upon the formation 
of a -company the directors and the persons 
who take she^es are contracting partiM, and 
the prospectus and advertisements issued 
by the directors are the representations quae 
darU locum eontradui. If these be false and 
cannot be made good by the persons mak- 
ing them, the contract may be avoided. It 
has, however, to be considered whether it 
is reasonable to believe that if the real 
truth had been stated the shares would not 
have been taken. Jennings v. Broughton, 17 
Beav. 234; affirmed in 5 De G. M. & G. 
126. 

48. Board of Directors— Prospeetns* 
In an action bv a company for calls: plea, 
that the defendant was induced to become 
a holder of shares by means of the fraud of 
the plaintiff: Held, that fraud of the di- 
rectors as a board, and as a bod}r, was fraud 
withiu the plea, and would avoid the con- 
tract; 2. That the publication by the di- 
rectors of statements in their prospectus, 
false in fact, and calculated to mislead the 
public, if careless whether their statements 
were true or false, would amount to fraud; 
3. That this would not the less be so, 
merely because the prospectus referred to 
reports of surveyors, which had, in fact, 
been received, and might have been re- 
ferred to by the shareholders, if, in point 
of fact, they relied upon and were mflu- 
enced by the prospectus; 4 That the pub- 
lication, by the directors, of a prospectus 
prepared by the attorneys, the main pro- 
moters, without referring to the reports, or 
taking any pains to verify its statements, 
was evidence of such recklessness as would 
tend to show fraud, within the above defi- 
nition. GlamorgaMhirelron dit C. Co,\, Irvine, 
4 F. & F. 947. 



44. Prospectus— Failure to get the 
Property Intended. In the }irospeetiu, 
the company set forth a description of ten 
tracts of land it proposed to purchase, but 
only purchased eight, owing to the defect- 
ive title to the others: Held, that on an 
action brought for fraud in the representa- 
tions of the prospectus, it was error for the 
court to chai]ge that if from the prospectns 
the plaintiff had a right to believe the com- 
pany would acquire the property, and that 
the company were organised with a view to 
the ownership of those pieces of propertjr, 
and if it did not obtain them, the plaintiff 
would be entitled to recover, — where the 
evidence showed the purchase bv tiie 
company of one other tract supposed to he 
equally valuable for mining purposes, and 
that the company had retained $75,000 in 
the treasury, as the price of the remaining 
tract KeUej/ v. Northern Light OU Co., 45 
N. Y. 505. 

45. Director of Corporation. A party 
joining in a purchase from a corporation, 
with knowledge of the fact that his eo- 
purchaser was a director in the corporation, 
is affected with whatever legal disability 
belonged to the director hs reason of that 
relation. Hoffman 8, C. Co. v. Ctmberkmi 
C. d! I. Co., 16 Md. 456. 

46. Shareholders against Direeten. 

The holders of shares in a joint stock com- 
pany purchased immediately from the com- 
pany, are entitled to relief, in equihr, 
against the fraudulent conduct of the oi- 
rectors. Blain v. Agar, 2 SiuL 289; 1 Id. 
37. 

47. Shareholder purchasing at Sheriff^ 
sale while holding its funds, snffleleat 
to redeem. B., a member of a qnartx 
mining company, received as the proceeds 
of quartz-rock belonging to the companVi 
and crushed in their mill, $7073.98. Sub- 
sequently, the mill, lode, and dit<;h of the 
company were sold at sherifi^s sale under 
execution on a judgment in favor of A. 
against the company for $2558, C. becom- 
ing the purchaser for $2756.02, funds fur- 
nished by B., receiving the sherifi^s certi* 
ficate, and then assi^in^ the same to B. 
Still later, W. obtams judgment against 
the company for $2,310.97, and under exe> 
cution tnereon, the same property was sold 
by the sheriff to C, who receive the cer- 
tificate, and assigned it to B., C. having 
bought the claim before judgment for 
$2254 with money furnished by B. Phunt- 
iff, a member of the company, sues to osn- 
eel these certificates, prevent a sheriff's 
deed to B., and to hold him, on a dissolo* 
tion of the company, as trustee for the com- 
pany of the interest bought at the sberiffB 
sale : Held, that the conduct of B. was grossly 
inequitable^ and that if the company ii 
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willing to afiBrm his purchase as done for 
its benefit, the money paid should he 
credited to him on his indehtednees, and 
tbe title of the property ao to or remain in 
ihe company, onanected oy the transaction. 
Bradbury v. Barnes, 19 Cal 120. 

48. C«Uii8!«ii under form of New 
Cempuiy to oust Stoekholders. Com- 
plainant Titns, as president and agent of 
the Baltimore Mining Company, made a 
written agreement with Hickock and his 
anociates to sell them the mineral location 
of the Baltimore company for $4,500, and 
the delivery to complainant of one-fifth of 
the stock of a eomiNiny to be formed by U. 
and his associates for mining thereon. The 
money was paid and the location conveyed, 
whereanon H. undertook to have the said 
one-fiftn of the proposed stock of the new 
company issued to complainant, to be bv 
him mdorsed to the stockholders of the Bal- 
timore company. A new company^ the 
Vnlcan, was then formed under tnis ar- 
rangement, to which H. conveyed the loca- 
tion of the Baltimore company, the articles 
of incorporation of such company statins its 
purpose to be to mine said ^Itimore loca- 
tion and any other lands that might be leased, 
located or bought by it, the Vulcan company; 
hnt the stock to the shareholders in the Bal- 
timore company was not delivered. Com- 
pbunant afterwards, in his own name, but 
daindnff to be trustee of the stockholders 
of the Baltimore company, filed his bill, 
stating that the Vulcan company had pro- 
cured a new location to be purchased in the 
name of H., and caused the same to be 
transferred to a new company, the defend- 
ant, the Minnesota; and that the Vulcan 
company had been dissolved, practicallv, 
and the Minnesota company collusively 
substituted and operated m its place; and 
that the Minnesota company was in truth 
the Vulcan, and praying that it might be 
decreed to transfer to complainant one- 
fifth of its stock for the use of the Balti- 
more company: Held, that such contract of 
H, and his associates was with complainant 
as the agent and not the trustee of the Bal- 
timore company, and therefore the Balti- 
more company was a necessary party. 
Htid, that the Vulcan company being still 
in legal existence, and the owner of the 
Baltimore location, was also a necessary 
{tarty. Held, that the insertion of the 
chuise in the articles of the Vulcan com- 
psny, looldng to the operation of lands 
other than those bought of the Baltimore 
company, could not enlarge the rights of 
the Baltimore oompany under the wee- 
nent, nor was it a fraud upon the Balti- 
moneompany, or complainant, in themem- 
hers of the Vulcan purchasing a new loca- 
tion and forming a new company to work it 
to the exclusion of the complainant; nor 

9 



does proof that H., when he bought the 
location now held by the Minnesota, bought 
it for the Vulcan company, nor the ract 
that the Vulcan company declined to take 
it, but its members formed a new company 
for the express purpose of excluding the 
Baltimore company from any benefit 
which they might have derived from the 
new location as shareholders in the Vulcan, 
make out any case of fraud upon the Bal- 
timore company, since it does not deprive 
them of any rights which they could nave 
demanded under the original agreement 
TUus y. Minnesota M. Co., 8 Mich. 183. 
(Manning, C. J., dissented, and Campbell, 
one of three associates, did not sit.) 

49. Credit Mobiller Contract. Ahl 

and Jones projected and organized a rail- 
road and mining company, in order that 
Ahl might sell his lands to the company, 
and Jones build a railroad for it. They 
owned most of the stock, controlled the 
corporation absolutely, and co-operated 
witn each other in selhng the land and con- 
tracting for buUding the road: Held, that 
the burden was on them to show the fair- 
ness of the transaction, and under the facte 
of the case it was decreed that the sale of 
the land by Ahl to the company was a 
fraud in fact and in law. AhTs Appeal; 
Bice*s Appeal, 79 Pa. St. 169. 

50. Stock Exchange— Stock admit-- 
ted on false assertion of compliance' 
with Its rules— Liability of Organizers, 
to Stock Purcbaser. By the rules of the 
stock exchange for 1853, the coniniitteer 
will not fix a settling day for the shares in 
a mining company, or permit the same to 
be inserted in the official list, unless it has 
been represented to them that the subscrip- 
tion list is full, with the exception of such 
shares as are reserved for special purposes, 
and that not less than two-thirds of the- 
scrip have been paid upon. The defendant, 
one of the directors of the mining company, 
formed to consist of 100,000 shares of £1 
each, fully paid up, having in conjunction 
with others falsely and fraudulently caused 
it to be represented to the committee of the- 
stock exchange that 41,711 shares had been 
allotted, and that £40,91 1 was in the handa 
of the company's bankers, having been paid 
upon the scrip, 40,000 shares being reserved 
as the price to be paid for certain land, and 
19,000 for distribution in the colony, the 
committee caused a settling day to be ap- 
pointed, and the shares to w quoted in the 
official list The plaintiff', knowing the 
rule of the stock exchanse, and from see- 
ing the shares quoted believing that two- 
thirds of the scrip had been paid upon, 
bought on the stock exchange from third 
persons 200 shares in that l^lief. It was. 
proved that no more than 19,183 aliarea 
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. were allotted, and only 7,000 were overpaid 
upon, and that the defendant knew this at 
the time of the representation to the stock 
exchange. The shares tamed out to he 
"valueless: HM^ that an action could he 
maintained hy the plaintiff against the 
defendant for the false and fraudulent repre- 
sentations made hy him. Bedford v. Bcut- 
s^Uuo, 4 H. & N. 637. 

61. FraQdiileiit Entrr of Mine on 
Stock Board. B., the chairman of the 
Lake Bathursi Australasian Gold Mining 
Company, by falsely representing to the 
stock exchange that two-thirds of the 
shares had been taken and paid upon^ro- 
cured the stock to be entered in the omcial 
list S., a stranger, knowing the rule, that 
such stock was not admitted into such list 
unless two-thirds of the capital had been 
paid up, and seeing the stock so entered. 
And relying on the insertion having been 
p»>cured by honest means, bought some 
shares from a jobber on the exchange: 
Bteld, (in the house of lords affirming judg- 
ment in the Exchequer chamber) that 8. hSi 
a right of action against B. for the fraudu- 
lent representation. B<igshaw v. Seymour, 
4 C. B. N. S. 873; 32 Law Times, 81. 

1^2. Oil Stocks — Loss to Yendor 
throDgh Porehaser's delay. PUintiffs 
sued defendants for the price of oil stock, 
alleging that it had been bought on ^se 
representations as to the cost of the laud; 
there was evidence that plaintiffs knew the 
real cost in November, and afterward paid 
an assessment Subsequently the project 
failed. In March plaintiffs tendered the 
stock and offered to rescind. The court 
charged, that if the jury found these facts, 
and any unfavorable circumstances oc- 
curred between plaintiffs* knowledge and 
the tender, which left defendants in a 
worse condition than if the tender and re- 
scission had been at the time of the dis- 
covery of the fraud they should find for the 
defendant: Held, to be correct. Learning v. 
Wige, 73 Pa. St 173. 

68. Broker— Newspaper airertise- 
■lent. A., in consequence of an advertise- 
ment in the newspaper for the sale c^ cer- 
tain shares in mines, which weve offered 
at lower prices than the current list of 
sales of the same shares in the same publi- 
cation, purchased of B., a share broker, 
the shares so advertised, which he {A.) be- 
lieved from the advertisement to be l^e 
property of a third person. They turned 
out to be the property of B., the broker: 
Held, that such a sale was violable on the 
Around of misrepresentation. Maturin v. 
Tredinnick, 9 Law Times, N. S. 82; see 
& C. 10 Id. 331. 

A. also gave B., the broker, an order to 
t^nrchaae other shares for hluau B. sold ; 



shares of his own to A. : ffeld^ that such a 
transaction mixht be set aside. Id. 

64. Joint Fraad of Tender and Ike 
organisers of Parehasing Co.— Acqni- 
escenee by continued Mining. Lord 
Audley agreed with P., in consideration of 
£165,000, to grant to P. a lease of certain 
mines, as trustee for a joint stock company. 
The lease was afterward executed, and the 
company having been formed, entered into 
possession and worked the mines, and paid 
part of the purchase-money. The com]>aBy 
Dcinff sued for an account and hahince A 
purchase-money, filed a cross-bill, setting 
forth various matters as evidence of mis- 
representations, concealment, and other 
frauds practiced by Lord Audley and P., 
who had formed the company, and prayed 
that the consideration might be declared 
exorbitant and fraudulent, and that the 
company was entitled to a valid lease of 
the mines at their true reduced value: Held, 
that the company were not entitled to any 
relief from tne consequence of acts and 
misrepresentations which proceeded from 
themselves, or were adopted by them and 
acquiesced in after full knowledge while 
they continued to work and exhaust the 
mines. Vigers v. Pike, 8 CI. & Fin. 562; 
aff^g Pike V. Vigers, 2 Dm. & W. 1, 

66. Joint Buyer coUudlngr with Tender 
— Silent Broker— Joint reeofery. Parker, 
who was the owner of a soapstone quany, 
conveyed a one-third interest therein to 
Reding for the sole consideration of his pro- 
curing a purchaser for the reniainiug two- 
thirds. Parker and Redinff then both made 
statements to the plaintiff that the quarry 
was worth $30,000; was a great bar^in at 
$15,000, with specific misrepresentations as 
to the produce of the quarry, but concealing 
Parker's position entirely; and that the 
only consideration for the whole mine was 
the price to be paid by plaintiff for the two- 
thirds. Plaintiff purchased the two-thirds 
for $10,000, whicn was greatly above its 
value. A brother of Parker was also assist- 
ing him in the trade, knowing the conspir- 
acy, receiving $2000 of the consideratum 
mone^, but personally made no misrepre- 
sentations. In an action to recover the 
purchase-money, it was: Held, that there 
was sufficient evidence against the brother 
of Parker to justify the refusal of a n<»- 
suit; 2. That the acts and declarations of 
one of the defendants so conspiring were 
evidence against all. P<ige v. Parker, 43 
N. H. 363; S. C. 40 Id. 47. 

66. Secret payment by render to one 
of iht purchasers -Breech of tmsl— 
Mine worth the full price. Four out of 
five persons who entered into a provisional 
contract, to purchase a mine, which they 
agreed |to sell for their joint benefit to a 
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company, were deoeived by the fifth, who, 
a«ttring them that the yendors would not 
take less than £85,714, obtained secretly 
irom the latter an agreement that if the 
contract were perfected and money paid, 
he should receive thereout a bonus of 
£20,000 for his pains in effecting the sale. 
Two of the four having absolute powers 
from the rest to sell to the intended com- 
pany, then formed themselves with others 
into a committee of management; and still 
ignorant of the surreptitious agreement, 
iwned a proepectus, stating that a contract 
bad been entered into for the purchase by 
the company of the entire property for 
£125.000, "including all preliminary ex- 
penses and a premium to tne parties who 
incnrred the risk and responsibility of the 
origiBal purchase." The company having 
been established, the requisite capital paid 
np, and the provisional contract perfected: 
ireU, that the £20,000 transaction was 
fraudulent and void, not only as against the 
foor original purchasers, but also as against 
the company, notwithstanding the mine 
proved cheap at the price (£125,000) at 
which they oecame shareholders. It was 
not enough that the company got the whole 
of their bai^gain. They nad a right to the 
best bargain which the two members of the 
committee of management, had they known 
the facts, would have been in a position, 
acting fairly and rightly, to have given them. 
Beek v. KcaUorwoSikz, 3 Kay & J. 230. 

47. User after dineoTery— Laehes. If 

a party be induced to purchase mining 
riiares by fraudulent misrepresentations <n 
tbe seller respecting the property, and after 
discovering tne fraud continues to deal with 
the property as his own, he cannot after- 
ward recover the consideration from the 
seller. Campbell v. Fleming, 1 Ad. & EL 
40. 

iS. Note— Laehes. A party cannot re- 
Btt the payment of a promissory note given 
in payment for property, on the ground of 
friudulent representations, unless within a 
reasonable time after the discovery of the 
fraud he offers to return the property, and 
rescmd the contract; provided the prop- 
erty sold is of any value to either party. 
Q^wd V. CarviU, 29 Cal. 589. 

i9. DiseoTery of farther Fraad after 
•eqaleseeaee. The right to repudiate a 
contract on account of fraud, once lost by 
aoqniescence is not revived by the subse- 
quent discovery of another incident in the 
•ame fraud (that the outlay on the mine 
bad been only £5000 instead of £35,000 as 
represented). Per Denman, C. J., Little- 
date, J., and Patterson, J. Campbell v. 
Fleming, 1 Ad. & £L 40. 



60. Second Contract under continu- 
ing Influence. Where a contract is clearly 
fraudulent by reason of misrepresentation, 
a second contract annulling the first, and 
substituting another as to the same prem- 
ises, made while under the influence of such 
misrepresentation, is not a condonation of 
the original fraud Davie v. Henry, 4 W. 
Va. 571. 

61. Ratification. Where a contract is 
void on account of fraud practiced on the 
party, as in misrepresenting the mineral 
character of the land sold, it may stUl be 
confirmed or ratified without a new contract 
founded on a new consideration. Negley v. 
Lindsay, 67 Pa. St. 217. 

62. Pillarg— Lease— Cheating by OTcr- 
slzlng the measure for weight wagons. 

Upon bill to redeem a colliery which had 
been first leased and then mortga^^> 
plaintiff alle^d: 1. That defendant had 
not left sufScient pillars; and, 2^ That he 
having to pay by tne ton made his wagons 
of a larger size. The court left him to his 
remedy in damages upon the first item, but 
as to the oversize of tne wagons directed an 
issue at law. Short case. Brandt^ v. 
Cho^, 2 Vem. 462. 

68. Sale In fraud of creditors— Con- 
sideration— Knowledge. When a debtor 
has sold a mining claim in fraud of lus 
creditors, as alleged, the sale cannot be set 
aside for inadequacy of price alone, if such 
inadequacy of price was not known to the 
purchaser, and he was otherwise a stranger 
to the vendor's fraudulent intentions. Henry 
V. Everts, 29 Cal. 610. 

64. Composition metal sold as cop- 
per. A. sold to B. a quantity of metal as 
copper which A. knew to be not copper, 
but a composition. A. is liable in an action 
on the case for his deceit in concealing his 
knowledge from B. who purchased on the 
specific representations of A., and was 
thereby deceived. Cornelius v. MoUoy, 7 
Pa. St. 29X 

B. By Tender. 

65. Latent defects. The failure to dis- 
close latent defects, as the inability of the 
soap-stone out of a certain quarry, sold to 
resist fire (the material being used largely 
for fire-proof articles): Held, not a ground 
of rescission, nor a defense to a note for 
purchase-money, but tending to show, at 
most, a partial failure of consideration. 
Page v. Parker, 40 N. H. 47; S. C. 43 Id. 
363. 

66. Artificial dump— << Show of 0U.'> 

A contract of sale inauced by representa^ 
tions that vendor in boring for on had at 



Digitized by 



Google 



124 



FRAUD. 



the depth of 106 feet struck a vein of as- 

Dltmn coal, seven to nine feet thick, and 
also in such well a '*show of oil," 
which representations were fortified by 
pieces of asphaltam coal brought from else- 
where, and scattered about the oil well, 
and by a bottle containing a ** show of oil:" 
HMf unconscionable and voidable until 
knowledge of the fraud, and ratification 
after sucn knowledge. I)avi» v. Henry, 4 
W. Va. 671. 

67. False statement as to priee paid, 
and as to farmer ownership. Defendant, 
director of a mining company, was partv 
to a prospectus which falsely representea: 
1. The price paid for the mine; 2. The 
person from whom the mine was purchased, 
the person referred to being well known as 
the owner of another ana very valuable 
mine, and the impression being created 
that such valuable mine was the mine 
bought by the company: HMt that the ac- 
tion for tne moneys paid for shares and on 
calls could be maintained on these facta 
Clarke v. Diekaon, 6 C. B. N. 8. 453. 

68. Pafflnir — Caveat emptor— Falfve 
Statement or priee. Where a party is 
" dealing with his own property, he has 
"aright to 'puff' it in the most extrava- 
gant terms; the other party being at lib- 
erty to use his own judgment about it." 
Ttich V. Downing, 76 111. 71. 

A false representation by a vendor that 
his mine haa cost $40,000, when he, before 
any such representation was acted on, ex- 
hibited his deed showing a consideration of 
only 99000, there being no relation of trust 
or confidence between the parties, will not 
be regarded as so important or materiid as 
to constitute a fraud in legal contemplation, 
or entitle the vendee to rescind tne pur- 
chase, or defeat a note given for the con- 
sideration. Id. 

69. Stook— Caveat emptor. The rule 
of caveat emptor applies as well to sales of 
stock as of chattels. The vendor is liable 
only for misrepresentation or fraud. Benton 
V. AfaryoU, 21 N. J. Ch. 123. 

70. Fraudulent organization— Sham 
ehecks — Pretended eonsideratlon. A 

mining company purchased, through two 
of its directors, a piece of mineral Emd in 
Colorado, for the supposed consideration of 
$120,000, for which they gave checks which 
there were no funds to meet and which the 
vendor at once returned, receiving, in fact, 
30,000 shares of stock, $6000 in money, and 
incumbrances paid to the amount of $6500. 
Sworn statements were then filed, under 
the Incorporation Acts, stating the capital 
stock to be $500,000, in shares of $5 each; 
and that $400,000 had been paid in ; 20,000 
shares were then reserved as a working 



capital, and of the 30,000 shares allotted ts 
the vendor, 20,000 were issued to the director 
who had advanced the consideiation paid 
to secure this advance. The balance of tbs 
100,000 shares were distributed without any 
payment therefor, this director receivisg 
several thousand shares in consideration of 
services ; and he was appointed " a com- 
mittee to regulate the sate of the stock,** no 
stock to be sold till he was reimbursed. 
Shortly afterward the company ~ * ' The 
Stewart Gold Mining Co."— was enjoined 
from prosecuting any further business oa 
account of non-pavment of a tax of $300 to 
the oommonwealtL Between two and three 
months after this, in reply to inquiries d 
a person about the company, this director 
said that he could ' 'let him have some" of the 
stock,'or ** buy him some,** and advised him 
to make such a purdiase, remarking that 
it was one of the best properties in Colo* 
rado, and very valuable, and adding, "thej 
are going ri^ht to woric on it; it is all rij^ 
and not saying anything about the capitsl 
not having been paid m, nor mentioning 
tiie injunction; and said that *' 'he* wonld 
probably set it at a dollar and a half ^ 
share;" whereupon this person paid to him 
$3000 for a certificate of 2000 shares, trans- 
ferred from a lot of stock which stood in 
the director's name as "agent." Subee* 
((uently, on discovering the exislence of the 
injunction, the purchaser tendered back the 
stock without delay, and demanded repsT- 
ment of his money, which was refused. Ii 
an action brought by him against the di- 
rector to reoover the money, as having been 
obtained by false and fraudulent repreeei- 
tations: Held, that the jurv were warranted 
in finding that the defenaant*s r^iesenta- 
tions to the plaintiff were material, snd 
were false and fraudulent; and that the 
defendant acted as principal, and not ai 
agent for others in the sale; 2. Also, thai 
the fact that some months before his pnr^ 
chase, the plaintiff was informed by the 
treasurer that 80,000 shares, at a dollar and 
a half per share, would pay for the pro- 
perty put into the company; and that at 
the time of purchasing he " did not suppose 
that the property actually cost the com- 
pany $600,000, or was put in at the par 
value of the shares,*' was not sufficient to 
justify the setting aside of the verdict, on 
the ground that he had such knowledge of 
the condition of the company that he ooaM 
not have been deceived oy the defendant's 
representations. Bradley v. Poole, 98 Maaa 
169. 

71. Deed to non-existent Corpora- 
tion — Mlsrepreeentatlon as to prIee 
paid and ioealltjr of OU Land. B., in- 
tending to organize an oil company, eie* 
cuted receipts for shares to various parties; 
afterward a deed for certain oil land was 
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executed to "The Middletown Oil Com- 
pany,** there being no such incorporation. 
The leoeiptaread: "Firat installment, one 
share on oil land purchased by R, in St. 
Clair, on Beaver creek, Smith's ferry, 
$260." The shares were sold upon mis- 
representation of the price paid for the 
land, and as to its location: neJd, that the 
deed was void for want of parties; that B. 
was liable to each shareholder severally in 
ammptit for the moneys received, and that 
the receipts gave the purchasers no such 
interest in the land as to require a tender 
of reconveyance before suit brought. Bums 
V. McCabe, 72 Pa. St. 809, and McOabe v. 
Bwns, 66 Pa. St 366. 

72. IbCucj — Par^BMr put on his 
giard--St«ek wde. Complainants owning 
certain real estate in Detroit of the value m 
11600, sold the same to defendant, and re- 
eeived in exchange certain copper stock and 
defendaBt's note. Before delivering tiie 
•tock defendant directed complainants to 
Biike inquiries as to its value, and not to 
rely upon his, defendant's, representations 
or estimate. The stock proved worthless. 
The vendor of the realty and the parties 
who received the stock, were an iUiterate 
German woman only slightly acquainted 
with the English language, and her daugh- 
ter aged sixteen years: lleld, that in such 
ease, where parties stood upon equal terms 
as to their opportunity of obtaining in- 
formation eonceming the subjeet-matter of 
•ale, each mnst rehr upon his own judg- 
ttent and means of knowledge; but tl^ 
eoiiTeyanoe as to the daughter was set aside 
ttpon the ground of in&ncy as of course. 
Beeierr. HatUngs, 15 Mich. 47. 

7t. BepreMBtationg of slse and width 
•f ereviee— Facts and opinions. Defend- 
ant sold to plaintiff the one-forty-eighth of 
a tract of 566 acres called the Goochland 
mine in Virginia for $5625 upon his repre- 
•entatiottsihat 100 feet on the vein had been 
developed, which proved to be very rich, 
much richer than anything yet discovered 
(1833) in the United States; that the sur^ 
lace was rich in gold; that the formation 
was 12 feet wkjte, wiUi veins scattered 
throughout, and that there was ore from 
the mine which would undoubtedly give 
several hundred pennyweights of gold 
to the hundred pounds, which representa- 
tions were false: Mdd, that the representa- 
tion as to the size and width of the crevice 
was beyond question the representation of 
a question of fact, and not of opinion, and 
the court intimate the same opinion of the 
other representations. Smith v. Richards, 
13 Pet dO. (Three judges dissenting. ) 

The mine being sold to parties at a dls- 
tanee, and solely upon the representations 
of tiie vendor, the seller is bound to make 



good the representation; and the represen- 
tation being false, the sale oufht to be re- 
scinded, notwithstanding the fact that the 
vendor, in one of his letters, had written: 
*' I, however, sell it to you for what it is, 
gold or snowballs," etc. Id. 

74* Purchase after examininsr mine— 
Matters of opinion. Upon a bill to set 
aside a purchase of an interest in the ** Aqua 
Frio" and other lodes in Utah, and the 
cancella;tion of a note ^iven for the price, 
on the ground of fraudulent representations 
of the quality and prospects of the mine, it 
appeared that the vendor went East to 
make sales of shares, and on his representa- 
tions procured capitalists (the complainant 
among others), to appoint a committee to 
go and investij^te, which committee ex- 
amined the mine, and reported that the 
representations were true; the defendant 
returned with the committee, and made 
extravagant declarations of the rich pro- 
spects, but made no warranty or Guaranty : 
UM, that such declarations could only be 
regarded as the expression of an opinion 
about a matter of which the committee 
could judge for themselves, and formed no 
ground for setting aside the contract. Tuck 
V. Downing^ 76 lU. 71. 

75. Purchaser relyinsr on Assays. 
Weist, without inspection, bought of Hick- 
cox and Coryell, the owners, certain silver 
mines upon their renresentation that the 
ore would yield from |l3d to $145 per ton; 
the contract to be void if Weist should not 
approve the report of a selected assayer. 
Alter the report, Weist paid a large part of 
the purchase-money; on working the mines, 
Weist found the value of the ore onlv 
about one third of the assays as represented: 
Held, that Weist was liable for the re- 
mainder of the purchase-money, unless the 
misrepresentation was intentional. Weist 
V. Grant, 71 Pa. St 95; B. & W. L. C. 384. 

Weist having bargained for the report of 
an assayer before being bound by the con- 
tract, and having acted on it, and there 
being no collusion or fraud, he was estopped 
from alleging misrepresentation in the in- 
ception of the contract. Id. 

76. Careless pnrcliaser — Porcfaase 
after examination -— Opinions — Kno wl - 
edge of Agent. Alleged representations 
of defendant that G. & S. had each paid 
|dO(X) for a share, such persons being near 
neighbors of complainant, and the verifica- 
tion or contradiction of the representations 
easy and practicable: Held, not such repre- 
sentations as could have influenced, the 
complainant being ''a man of business and 
experience." Tuat v. Downing, 76 111. 71. 

Kepresentations which are necessarily 
expressions of mere matter of opinion as to 
the future prospects of a mine, which is 
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Mjually open to both |>artie8 for examina- 
tion; such repreaentationp being accom- 
panied bv an actual examination of the 
mine, and tests of the ore, will not set aside 
a sale at the instance of the purchaser 
when the mine has proved, or shows that 
it may prove unprofitable. Id. 

If a purchaser choosinff to jud^ for him- 
self upon the prospects of a mine is deceived 
in the result of its development, he cannot 
then be heard to sair that he was deceived 
by the vendor's misrepresentations. The 
rule of caveat empt&r applies. Id. 

In such case tne knowledge of his asent 
is the purchaser's own knowledge.* Id. 

77. Yendor retalnlBg aa iBterest— No 
fldociaryrelatioB. Where a party owninjg 
a mine or an interest in a mine, sold his 
interest in certain shares to purdiasers re- 
taining the shares unsold, ne cannot be 
considered as a partner or as standing in a 
relation of trust and confidence to those per- 
sons whom he induces to purchase such 
shares. Tttek y. Downing, 7o IlL 71. 

78. Coneealing Inemnbnuiee ~ Equi- 
table relief. Wnere the defendant Jones 
had fraudulently represented to Bolles, the 
complainant, that tne Mineral Point Min- 
ing Co. was seised in fee of a certain tract 
of mining land; that he had sold said land 
to the company for $30,000; that the land 
was of great value for mining purposes, and 
that he, Jones, had no interest in it, show- 
ing a warranty deed to the company, and 
being joined in ms representations by agents 
of his company, by which repnresentations 
he induced Bolles, the complainant, to in- 
vest for himself and others the sum of 
$25,000 in stock of said company, when in 
fact, at the time of such representations 
Jones held a secret written agreement from 
the company, securing a large bi^nce of 

Surchase-money and mineral rents to him, 
lie said Jones, which agreement he after- 
ward threatened to enforce by action: Held, 
that the agreement between Jones and the 
companv was void, and Jones was further 
directed to execute a release to the company, 
and was enjoined from bringing action 
against the company upon the said agree- 
ment Jonet V. Boilu, 9 Wall 364. 
Held, further, that upon such showing 

auity has jurisdiction on account of in- 
[equacy of relief at law. Id. 
Juld, further, that the oompanv was 
properly made a party defendant. lo. 



* In this oftM, in reraming the evldenoe. the tes- 
tlmony of exiMilenoed mlntn if oontnwted wltti 
that of inexperleoced ftg«ntt, and the Impltestlon of 
the oninion is that the mine was or mlfl^t be good, 
, Imt that the pnrchaaer was endeavoitog to shli^ 
the well nnderitood and inevitable ilak attending 
the opening of a mine. 



€• By Yendoe. 

79. Soppreetio Teii— Soppotei Case. 

A., discovering a mine in tne land of B. 
may bargain with B. for the land, without 
disclosing his discovery. (Per L. C. Argu- 
endo.) /te V. ir«eibre<A, 2 Br, Ch. Ca. «a 

80. Pmrehaser MaeeAliBf mlieiil 
raloe. A person who knows that there is 
a mine on the land of another, of which 
the latter is i^orant, maj nevertheless bay 
it without disclosing his knowledge, and 
the ignorance of the vendor does not render 
the transaction frandnlent on the part U 
the purchaser, ff arris v. Tvmm, 24 Pa. St 
347; B. & W. L. C. 861. 

The mere fact, therefore, that the vendee 
of a right to dig up all minerals and min- 
eral substances of value and remove the 
same, was aware of the existence and Tsloe 
of a deposit of sand chrome on the land, <d 
the value of which the vendor was ignor- 
ant, though he knew of its existence, n no 
ground for impugning the validity of the 
conveyance. lo. 

If the vendee had during the negotiaiioa 
made willful misstatements of material 
facts, and thus mislead the vendor, and 
thus induced him to sell at a lower price 
than he otherwise would have demanded, 
the contract would have been a cheat and 
the conveyance void. Id. 

81. TrmasactloM betweem gpeovlaten 
— CoDoealmeBt of dlteorery. Williams, 
the plaintiff, who ^Tas a specnlator and 
dealer in iron lands, had purchased from 
the United States a certain tract of Und, 
as iron land, having himself discovered t 
deposit of iron upon the tract The land 
had also some value on aoooant of its tim- 
ber. He subsequently sold the tract to 
Spurr and others, the defendants, at a price 
largely in excess of its value for timber, but 
much less than its real value for iron. Wil- 
liams then filed his bill to set aside the sale 
on the ground that the defendants, while 
representing that they desired the land on 
account of its timber, had in fact secretly 
prospected the ground and discovered an 
exceedingly valuable deposit of iron ore, 
which fiu;t they concealed from the eom- 
]>lainant although both parties had men- 
tioned the land as known to contain iron to 
some extent; and in fact Williams in the 
negotiations pending sale, had ffreatlv en- 
hanced its pnce on account of tne richness 
of the iron deposits: Held, that in the ab- 
sence of any confidential relation between 
vendor and vendee, no case whatever was 
presented to justify the setting aside <rf the 
conveyance. The price paid was $8000; 
the real valne of tne tract was estimated 
from 100,000 to f200,00a WUHam v. 
Spurr, 24 Mich. 835. 
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82. CoaeeallDg Mfnend Dtoeorerj 
firon Tendor by artifice. A purchaser 
who had diBOovered salt water, having pre- 
Tented the agent of the vendor from giving 
iiiformation to hU principMil, and concealed 
his discovery hy artifice, is gnilt^ of fraud, 
and the contract should he set aside. Bow- 
mam V. BaUs, 2 Bibh (Ky.), 50. 

If facts (as to a saline) are truly stated, 
ftdse inferences or estimates drawn from 
them are not grounds for annulling con- 
tnuts; but if the facts from which estimates 
are to be^ drawn are concealed, the case 
oomes within the rule against suppresaio verL 
Id. 

88. L«id <<OBly lit for sheep pas- 
tnre.^ One Palmer having discovered a 
valnable bed of iron ore on a large tract of 
land belon^ng to Livingston, wrote to the 
owner, desiring to purchase, and represent- 
ing that the land was of no value except 
for a sheep pasture. Livin^ton replied by 
letter to his agent, authorizing him to con- 
tract with Palmer for a sale of land. Pur- 
porting to act under this authority, the 
■gent conveyed by deed to one Murray: 
Heid, that the deed was void by reason of 
the fraud, a^ well as the want of authority 
in the agent. Lwmgston v. Peru Iron Co,, 
• Wend. 613; S. C. 2 Paige Ch. 390. 

84. FraBdHlent purchase — Collusion 
—Stoppage In Transit. Coal purchased 
hf a debtor upon fraudulent collusion with 
his creditor for the purpose of having^ the 
■ame seized on execution by the creditor, 
may be stopped in minsUu by the vendor; 
and if the vendor have this right he may 
recover against a sherift seizing it in 
transitu, PoUmger v. ffeeksker, 2 Grant Ca. 
(Pa.) 309. 

D. Praetlee, Parties, Erldenee. 

85. Form of aetlon. Money paid (for 
ofl stock) upon fraudulent representations, 
may be recovered either in case or aswtnpnt. 
Smith V. Bellow, 77 Pa. St. 441. 

8A. Plea— Defeetlre deserlptlon. De- 
fendant pleaded false representations as to 
mineral character of lanas as showinf^ want 
of consideration. Plea held defective in 
not giving specific description of the lands, 
State and county only being mentioned. 
Ifajiii v. McOoon, 1 Scam. 74. 

87. Pleading— Payments Indneed by 
firaudnlent representations — Paying off 
ilainis. B., having agreed with A. to buy 
a tract of mining land, belonging to A. but 
occupied by squatters, and to pay A. so 
much, not exceeding a certain amount, as 
ibould be needful to settle the squatters* 
daims, and having paid sums to A. on ac- 
eoont of this amount, and incurred other 



expenses relating to the land, sued A. in 
tort for deceit, and alleged that A. obtained 
the agreement from him by false statements 
'6f the value of and miuerafs in the tract; that 
said sums were paid under and in conse- 
quence of the agreement thus obtained, 
and because A. assured him that they were 
needed and to be used to settle the squat- 
ters' claims, when in fact they were neither 
so needed nor used, but misappropriated 
by A. to his own use; and that in conse- 
quence of said misrepresentations the other 
expenses were incurred; and he joined a 
count in contract, alleged to be for the same 
cause of action, which set forth the agree- 
ment and his payment of said sums to A. 
under it; alleged that he paid them in con- 
sequence of tne false representations and 
statements set forth in the first count, and 
sought to recover them as money had and 
received by the defendant to the plaintiff's 
use. At the trial B. gave notice that he 
did not seek to recover anything from A. 
by reason of alleged statements of A. touch- 
ing the value or minerals of the land: Held, 
that, after striking out all such allegations, 
either count still set forth a good cause of 
action. Peau v. Brown; Brown y. Pease, 104 
Mass. 291. 

88. Tender— Worthless Title. Con- 
sideration money paid for a wholly worth- 
less tax title (the other conditions of a re- 
covery existing) may be recovered with- 
out any tender of reconveyance of the title 
purchased. Babcock v. Case, 61 Pa. St. 
427. 

89. Oil Lands— Practlee, New York. 

In action to recover the purchase-money 
for oil lands upon the ground of fraudulent 
representations: Hela, that "under the 
Code " plaintiff is not confined to the fraud- 
ulent statement specifically charged. OU- 
ver V. BetmeU, 65 N. Y. 559. 

90. Soapstone quarry- Broker. For 

action on the case based on fraudulent rep- 
resentations as to a soapstone quarry aver- 
ring false representation as to quality, 
market price, profits, available uses, etc., 
in connection with the use of a third party 
as part purchaser, who was in fact receiv- 
ing his snare as mere brokerage. Pctge v. 
Parker, 40 N. H. 47; 43 Id. 36§. 

91. Aets mast be stated. Complain- 
ants alleged that they conveyed a certain 
quarts ledge bv deed absolute, but that in 
tact such deea was made in trust to the 
grantee to pay certain indebtedness, erect 
new machinery to work the lode, and 
finally to reconvey a half interest; and that 
defendants fraudulently suppressed the 
conditions of the sale, etc. : Held, that the 
complaint must state the acts of fraud, and 
that fraud could not be charged in general 
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terms. Kent y. Snyder, 30 CaL 666; ^9. P. 
Arnold ▼. B(^^, 6 Nebraska, 184. 

92. Sale of Mine-Deed and Sight 
draft— Ii^ianetion—AfflrmatlTe defense. 

Where a complaint sought for a rescission 
of land, and an iniunction, etc., npon the 
ground that the defendants had agreed to 
pay cash upon receiving the deed, and to 
that end gave a sight draft, and that it had 
not been paid, and the drawers were in- 
solvent, and the indorser admitted these al- 
legations, and sought to avoid them by 
other matter: Held, that as there was an 
equity confessed, the injunction should be 
continued. Carter v. Hoke, 64 N. C. 348. 
And a plea by certain of the defendants 
that they were purchasers for a valuable 
consideration without notice is to be treated 
in the same way. The improbability of the 
truth of such^ea on the tacts of the case 
considered. kL 

9S. Parties diyiding eonsideration— 
Praetiee* The vendor of mineral lands 
agreed with C. D. and £. to share the 
profits to arise on his sale to an iron com- 
pany, and did pay them a part of the pro- 
ceeds. Upon bill to set aside the sale for 
misrepresentation as to acreage: Heid, that 
C. D. and E. were proper parties, but that 
they could not be decreed to refund. 
Aberaman Iron Works v. Wickens, L. R. 4 
Ch. 101, on appeal from L. R. 5 £q. 485. 

94. Reseission. Where the purchaser 
is induced by the fraudulent representa- 
tions of the seller to make a purchase of 
minine stock, he may, within a reasonable 
time, by restoring the seller to the situa- 
tion he was in before the sale, rescind the 
contract and resist the payment of the note 
given for the property. Qifford v. CarviU, 
29 Cal. 589. 

95. Jodieial Sale— Parties. The owner 
of nearly half the shares in a valuable mine 
in Cornwall beoominff bankrupt, his as- 
signee and the other shareholders, without 
the consent of the creditors, procured suit to 
be brought agninst the concern for a small 
debt, and a sale under a decree of the vice- 
warden of the Stennaries, at which sale the 
mine was bought in by the assignee at a 
price below its value, a new organization 
formed, and the mine worked as before. 
Tlie facto being discovered, the assignee was 
removed, and his successor brought snit 
praying a transfer of certoin shares, and an 
account of the profito: Held, that although 
twenty years had elapsed, there being no 
proof of acquiescence, the shares could be 
still followed as long as traced into hands 
of parties having knowledge of the original 
fraud; 2. That each shareholder oould be 
separately sued for shares, or parte of shares, 
by him held. Turner v. Hill, 11 Sim. 1. 



96. Inadeqnate priee— Ste^. Hie 

agreement to procure for a contracting party 
snares of reserved working capital at an in- 
adequate price is not a mmd as between 
the contracting parties. Graves v. WaiU, 
59 N. Y. 156. 

97. Fraod ef organisers— Sabseqaeat 
sliareholders. A case may happen in 
which the governing body of a joint stock 
company (or the partners of a firm), may to 
unite with a stranger in practicing fraud 
upon the company &r whom they act as to 
entitle the company to repudiate such acts, 
and to be reheved aeainst them. Bnt 
where the old shareholders have made mis* 
representetions to parties to induce them 
to become shareholders, the company, as 
such, has no relief. Vigers v. Pihe, 8 CL & 
Fin. 562; affirming Pike v. Vigers, 2 Dra. & 
W. 1. 

98. Inadeonate eonsideration as ei1- 
denee of eolliision. Where a coal mer- 
chant replenishes his yard with coal pm> 
chased on credit, and immediately transfen 
both coal and ^ard to his broker at a grossly 
inadeouate price, and absconds, it would 
be sucn evidence of concert and ooUusioa 
as to make the acte and declarations of the 
one evidence against the other. KeUejf v. 
Murphy, 26 Pa. St. 7a 

99. Director issuing f)dse prospectas. 

An action will lie against the director of a 
mining company for false and fraudulent 
misrepresentations contained in a prospec- 
tus, though without p^sonalcommunication 
between the parties. Clarke v. Dickson, 6 
C. B. N. S. 453. 

100. Parties— Consideration-Breker 
— Coilosion. Joint action in case for a 
general verdict in damages sustained against 
A., the owner of a soapstone quarry. K» 
a part^ who was to receive a deed for one- 
third in consideration of his effecting a sale 
of the balance, and C, a brother of A, 
who was to receive $2000 (one-fifth of the 
purchase-money), upon consummation d 
the sale; the sale being fraudulent, and as- 
sisted by the fraudment representations 
and concealmente of all the tnree parties. 
Page v. Parker, 40 N. H. 47; 43 Id. 363. 

101. Agent of Corporation — €•■• 
plaint by stoekliolder. If the agents d 
an oil company have purchased oil lands at 
one price and transferred them to the company 
for a greater price, such fraud gives no cause 
of action against them to a subsequent 
purchaser of stock in the company; only the 
company can complain. MeAleer v. Mc- 
Murray, 58 Pa. St. 126. 

192. Burden of proof. In suits to set 
aside contracte on the ground of misrepie- 
sentation, the burden ues on the pUintiff 
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d proving that the representatioiis were 
bhe, and that he acted on the faith of 
tiienL Jennmg$ v. BrouffhUm, 17 Beav. 284; 
aflbmed 5 DeG. M. & G. 126. 

lot. DeelAratlons of Conspintors. 

The acts and decUirations of one of several 
rarties, acting in concert for their joint 
benefit in an ille^l transaction (fraudulent 
•ale of interest in oil lands), are the acts 
tnd declarations of alL Bums v. MeCabt^ 
72 Pa. St. a09; McCaht v. Bums, 66 Pa. 
8t356. 

104. CoUosioB to Forfeit Loise of 
way-leare after sereranee— Eaaity-~SBb- 
rogation. Lands were suhject to a leave of 
a way-leave (the privilege of carrying coal 
from certain collieries across them), at a 
certain rent, for 63 years, which the lessee 
had the power of determining. But the 
land was, during the term, sold separately, 
iubject to the lease of the way-leave, and 
the rent of the way-leave was sold to 
another. After some time the purchaser of 
the land entered into an arrangement with 
the lessee to pnt an end to the lease, and 
entered into a different one, in order to 
d^eat the right of the purchaser of the 
rent: Held^ that this was contrary to equity, 
and the right of the purchaser of the rent 
was made good out of the new contract. 
Wood v. LiMdonderry, 10 Beav. 465, 16 L. 
J.Ch.460. 

COFT. 

1. Mlnliig CUims rali^eet of— Bill of 

Ue. The owner of a mining claim may 
give away the same hv a written bill oi 
Bale, and such biU of sale is not to be re- 
jected as evidence because it was a gift 
Meyer* v. Far^piharwn, 46 CaL 100. 

8. Stoek. Under the constitution and 
laws of California, the wife has the capac- 
ity to take and hold in her own name and 
right, by gift from her husband, either real 
or personal property (mining stock). Dow 
T. tfoM d! Curry 8, M. Co., 31 CaL 630. 

GOLD DUST. 

1. Hot Cash. Gold dust is not cash, 
and where a contract called for cash, but 
the vender consented to and did receive 
gold dust in lieu thereof at $lfi.50, the 
▼endor cannot in any action recover the 
diilerence between its alleged value, $16 
per oance, and the rate at which he had 
ttspooed of it in payment. QwrUer v. Sim- 
cAo, 1 Cal. 45. 

2. Is Merehandise. Gold dust is con- 
stantly fluctuating in value; is an article of 
ti^c like merchandise, and a payment of 
it is a payment for just so much as the 
parties agree, and no more. Id. I 



8. Treated as Coin. Where in an' ac- 
tion for money had and received it appeared 
that defendant received the sums demanded 
in gold coin and gold dust, all of which he 
entered in his account book as ''cash," a 
verdict for plaintiff for said sum '* in gold 
coin " will not be set aside as contrary to 
the evidence. Wendt v. Rosa, 33 CaL 650. 

4. Treated as Mone^— Interest. Clean 
gold taken from washings may be treated 
as money, and interest aOowed on it where 
wrongfully kept by a co-tenant, as upon so 
much money received. Huf v. McDonald^ 
22 Ga. 131. 

5. Contract for, or Talne, not prom- 
ises to nay Money;— Htamps. A writing 
stating that a certain amount of gold dust 
is due, without specifying its value, and a 
mortgage executed to secure the delivery of 
the same, are not '* instruments for the 
payment of money," under the act of Con- 
gress requiring stamps to be affixed to 
them. Qr^ v. Her^ield, 1 Mont 66. 

6. Profits— Betnms. Gold dust is not 
proJUs, it is only returns, until expenses 
have been paid. Fletcher v. Hawkins, 2 K. 
I. 330. 

7. Coinage after Theft. The ]>088es- 
sion of gold coin received at the mint in 
exchanjge for gold dust stolen from the 
mails, IS not a possession of the gold dust. 
United States v. Montgomery, 3 Sawyer, 544. 

8. Sliipned for Coinage— Joint prop* 
ertr— Garnishment. Plaintiff dehvered 
to defendants gold dust, to be b v them for- 
warded to San Francisco to be there coined 
and returned. The dust belonged to five 
persons, all partners in mining, of whom 
plaintiff and C. were two. While the dust 
was in the hands of defendants, C. sold to 
plaintiff, for a valuable consideration, his 
interest in it, and gave a receipt evidencing 
the sale. Defendants, after this, received 
coin made of the dust, and a creditor of C. 
attached the coin by garnishing defendants. 
Defendants had no notice of the sale to 
plaintiff until the day after the attachment, 
when plaintiff demanded C.'s share of tho 
coin: IIM, that plaintiff was entitled to 
the coin; that tne dust in defendants* 
hands was in the constructive possession of 
all the five owner^ C. having no exclusive 
interest in it until it was converted into 
coin and divided among the owners; that 
C.'s right in the coin was a chose in action 
which ne could assign by order in favor of 
a purchaser, and after such order neither 
C. nor his creditors could claim any right 
to the money, and that the statute of 
frauds has no reference to a case like this. 
WaUing v. Miller, 15 CaL 38. 

9. Donatio eansa mortis. Delivery of 
gold dust in a bag to a person with the ex- 
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pression by the party in his hist siokneds on 
shipbcMird, that he wished his effects to go 
to a party named: Held^ a donatio cauw 
fHortis, and the gold dnst having been con- 
verted into money by the administrator, he 
was held liable in assampsit. Michener v. 
DaU, 23 Pa. St 60. 

10. Deposit with innkeeper. Where 
several days after his arrival a guest at an 
inn brought to the inn and deposited with 
the barkeeper a bag containing $5,000 in 
gold dust: Held, to bs a question of fact for 
the jury, whether such gold dust was 
brought to the inn by plaintiff in his char- 
acter of guest, or whether it was deposited 
in the nature of an ordinary bailment 
Mateer v. Brown, I Cal. 231 and 221. 

Where between 300 and 400 ounces of 
gold dust were brought by certain guests ta 
an inn, part at the time oi arrival and part 
ten days after, which, in compliance with 
printecf notice, were deposited with the inn- 
Keeper as the property of his guests, and 
were by him plocea in the safe of the hotel, 
from which safe the gold dust was, as it ap- 
peared, stolen by an act of burglary: HM, 
that the landlord was liable as treasurer. 
PinkerUm v. Woodward, 33 CaL 600. 

11. tiratoitons Carriage. A merchant 
of Sacramento was in the nabit of having 
gold dust carried gratuitously on the 
steamer New World from that place to San 
Francisco, the owners of the steamer refus- 
ing to carry it for liire, or to become liable 
as common carriers in case of loss: Hdd, 
where a quantity of gold dust belonging to 
plaintiffs was stolen nt>m the steamer with- 
out any negligence on the ^rt of the mas- 
ter or officers, that the plaintiffs could not 
recover its value. Fay v. Steamer New 

World, 1 CaL 348. 

GBANT. 

1. Of the United SUtes. There being 
no reservation in a grant, the grantee takes 
all that to which the government was en- 
titled. Doran v. Cent. Pae. R. Co., 24 CaL 
245. 

2. Implied Power to get minerals. 

Under a grant of minerals, a power to get 
them is a necessary incident Rowbdham 
V. WiUon, 8 H. L. Ca. 348; S. C. 3 £. & E. 
752, affirming 6 £1. & BL 593, and 8 Id. 
123. 

8. Of Iron Ore limited to a eertaln 
Fnmaee^ ete. Clement and Edward Grubb 
owned in common the *' Mount Hope es- 
tate," which consisted of several tracts of 
land, and one-sixth of " three certain mine- 
hills, known as Cornwall ore banks." Cle- 
ment conveyed to Alfred his half of the 
"Mount Hope estate," designating the 



particular tracts, togettier with the ri^t» 
etc, "so far as the said Alfred's right 
under this conveyance in said Mount Hope 
furnace is concerned, of the said Clem- 
ent to raise, etc, for the use of said fur- 
nace, iron ore out of three certain mine-hills, 
etc., known as the Cornwall ore bsnlo, 
but for so long and such time only as such 
furnace can to carried on, etc, by char- 
coal:** Held, that this oonve3rance eranted 
to Alfred a limited privilege to take ore, 
and did not convey tne corporeal estate in 
the mine hills that remained in Clement 
QnM V. OrMt, 74 Pa. St 25. 

4. Of Profits of I^nd. A grant of tbe 
profits of land, «. g.^ ** net revenue and in* 
come, and all the coal mined and to be 
mined from their coal estates.'* in certain 
counties, is a grant of the land itself. Paw- 
•ylvania Co, v. Dovey, 64 Pa. St 267. 

5. Constmetlon— Mines reserved af- 
feetinsr waters mnied. By lease dated 
1827, I), demised to W. a dwelling-house 
and fifteen closes of land, and granted all 
streams of water that might be found in 
four of those closes called the Clough, tbe 
Moorin Clough, the Brow, and the Mar- 
leds, excepting out of the demise all timber 
and other trees, etc, mines and minerals 
etc, stone, gravel, sand, and day, etc, and 
all streams of water except those abore 
^^ranted, then being or thereafter to be found 
m or upon the premises demised, with power 
for D., his heirs and assigns, and his and 
their servants and workmen, from time to 
time, to enter upon the premises, and to 
crop, fall, search for, and make marketable 
all or any of the before-mentioned articles; 
to make any clay into bricks or tile on the 
premise^ etc, and to divert or alter the 
course of any river, brook, spring, or water: 
Held, that the wells and all water in Uie 
Clough, the Moorin Clough, the Brow, and 
the Marleds passed by the grant in question, 
to W. ; and that neither D.. nor his lessees 
could work mines so as to cut off the springs 
in the closes in question. WhUe^tead ?. 
ParU, 2 H. & N. 870. 

6. Constmetion—Interest in Laad— 
Trespass. By oral agreement, the owner 
of certain land gave |^intiffs the right to 
enter thereon for mining purposes, and tbe 
exclusive right to mine in or upon the 
same; and to take away ores therenom, for 
a certain rent in kind: Held, that nlaintifb 
thereby acquired an interest in tJlie land, 
and might maintain an action of trespass 
against third persons for mining for «id 
taking ore from said land. Cfanter v. At- 
kiMon, 35 Wise, 48. 

7. Exeinsive— <^ May be found.'' The 

phrase *' that may be found by any person 
or persons, or contained in any part" of the 



Digitized by 



Google 



GRANT— HIGHWAYS. 



131 



premises, in a grant of minerals, shows the 
grant to he exdusive of the grantor and of 
til other persons. Matttoi t. Motes, 3 S. 
Car. 168. 

8. PriTileffe of eommon use— Build- 
fm sUae. The proprietors of the town- 
ship of Worcester, in 1733, yot«d " that 100 
acres of the poorest land on Mill Stone Hill 
he left common for the use of the town 
for hnilding stones." The land intended 
was a vast qnany: ITeldf that the resoln- 
tioD did not amount to the srant of the 
land itself, nor did it estahlish a right of 
eommon, and a snheeqnent grant of the 
premises to a purchaser was ralid. ITor- 
eeaeer v. Oreen, 2 Pick. (Mass.) 425. 

GUARDIAN AND WABD. 

liregtment by GnardiaD* Where a 
guardian had invested a portion of his 
ward*8 funds in the Lehigh Navigation Co., 
duurtered for purnoses otmining and cany- 
ine coal, and at tne time of the investment 
solvent and pa3ring regular dividends: ITeld^ 
mA an investment as did not charge the 
guardian with liahility upon suhsequent 
depreciation of the honos of the company. 
TwaddeWs Appeal, 5 Pa. St 15. 

HIGHWAYS. 

1. Ownership of minerals* The pro- 
prietor of land over which a turnpike road 
pMses retains his exclusive right to all 
mines, springs, and quarries. Kelly v. 
DoHohoe, 2 Mete Ky. 482. 

8. Streets— Fee-simple— Coal. Where 
the fee of streets is vested in the trustees 
of a town, hy statute and the assent of the 
original proprietor, they own a hed of coal 
nnderiying the streets. HatoesvUleY, Howes, 



ngthi 

Ky.). 



6Bu8h(Ky.).233. 

t. Conl nnder streets — Stntatory 
Miettlon. A dedication of streets and 
alleys to a town hv the filing of a town 
plat, which proceeding hy statute vests the 
fee -simple of streets and alleys in the 
mnnicipality carries with it the minerals 
iaduding an underlying coal hed; and the 
town may recover against the original 
prcmrietor for coal min^ under such streets 
aaa alleys after the dedication, and it 
ieems it might work the mines, and make 
the coal available hy lease or otherwise. 
De$ Moines v. Hall, 24 Iowa, 235. (Cole, J., 
dissented.) 

Bat where a similar dedication was made 
upon lands known to contain minerals, of 
the streets and alleys containing a clause 
of limitation "for street purposes and those 
only," it was held, that the minerals were 
iwerved to the owner. Dubuque v. Benson, 
tt Iowa, 24a. 



4. Measure of Damages — Trorer — 
Coal. Coal having been severed from the 
freehold, in constructing a lateral railway, 
it became the property of the owner of 
the freehold, and trover lay a^inst the 
owner of the railroad for selling it. Lyon v. 
Oonnly, 53 Pa. St. 261. 

The general principle is that damages in 
trover are to be assessed as of the time of 
conversion; in this case it was at the sale 
of the coal. The severance of the coal was 
rightful because necessary. The wrong 
consisted in the sale. Id. 

6. No Preserlptlon. When a chartered 
turnpike company runs its road over ground 
used as a highway for more than twenty 
years, that fiu^ does not give them a right 
to quarry stone from the road. Kelly v. 
Donahoe, 2 Met. (Ky.) 482. 

6. Use of Stone. A turnpike company 
having the ri|;ht under its charter to make 
such excavations, fills, etc., as its grade 
may render necessary, may in the construc- 
tion of the road take stone from one part of 
its road-bed to another, and from one man's 
land to another man's land where creased by 
its road, but they have no right to quarry 
stone from their road-bed for repairs. KeUy 
V. Donahoe, 2 Met (Ky.) 482. 

7. Bight of Way— Stone. A gift of 
the right of way (the right to open a public 
street) is not a gift of the rock and other 
materials within the boundaries of the way. 
SmUh V. City qf Borne, 19 Ga. 89. 

8. Grading— Use of Stone. Where a 
quarry, or bluff, of stone existed within the 
hues of a way given for the purpose of 
opening a street: Held, that the city might 
lawfully grade down the bluff, but had no 
right to the rock broken in so doing for the 
purpose of macadamizing the street. Such 
rock belongs to the owner of the fee. Id. 

8. Bight of Highway Company to 
Stone. An incorporated turnpike com- 
pany have the right to dig stone, clay 
and gravel within the limits of the road 
for its improvement and repair, and are 
not thereby subject to an action by the 
owner of the land. Stohdy v. Bcbbstown Br. 
Co., 5 Watts, 546. 

10. Compensation for Stone— English 
Statute. Surveyors having broken a new 
way over plaintiff's land, in order to carry 
refuse quarry stone for repairs, as allowed 
by statute, in a case where an old, but cir- 
cuitous road existed before, and having, 
after the damage done, and after an action 
brought against them, paid money . into 
court by way of amends: Held, under 13 
Geo. 3, c. 78, s. 27, that the sufficiency of 
such amends could not be questioned at 
nisi pHus, the statute having referred the 
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quantum of amenoUi, if not agreed upon, to 
tne decision of justices of ^e peace. Bity- 
/M V. Porter, 13 East 20a 

11. Castom to take Stone— Preserip- 
t Ion— Sea-shore* A surveyor of highways 
cannot justify a trespass under a prescrip- 
tive right, or a custom, to take stones from 
the waste, whether adjoining the sea-shore 
hetween high and low water mark, or oth- 
erwise, for the purpose of repairing the 
highways of the parish. Padwiek y. Knight, 
7 Ex. 864. 

12* Over mining eUim under U* S. 
Act of 1866. A highway cannot, under 
the mining act of Congress of 1866, he laid 
out over mining claims on the puhlic do- 
main without making compensation to the 
miner. Hobertaon y. Smith, I Mont 410l 

18. Taxation* The proviso in the twen- 
ty-seventh section of the 6 & 6 Will IV, C. 
50, which extends the liability to highway 
rates to ** such woods, mines, etc, as have 
heretofore been usually rated to the high- 
ways," is not limited to the identical mines 
before actually rated, but applies to mines 
of the same class and description as those 
usually rated in the parish oefore the act 
nassed, thbugh openea and worked for the 
nrst time since the passing of the act Beg 
y. Saunder$, 24 L. J. C. a 67. 



HOMESTEAD. 

License— HnslMUid and Wife. A license 
to remove mineral from land occupied as a 
homestead, when its enjoyment for the 
uses of a homestead is not thereby im- 
paired, may be given by the husband with- 
out the assent of the wife. Harhnef y. 
Burton, 39 Iowa, 101. 



HUSBAND AND WIFE. 

1. Mine operated by Married Woman. 

A verdict in an interpleader for machinery 
used at a colliery bein^ found for a married 
woman, the jury finding specially that she 
carried on the business for ner own benefit, 
and not for her husband's, the court re- 
fused to set aside the verdict Bird y. 
Crabb, 7 H. & N. 995; do L. J. Ex. 318. 

2. Pretended transfer to wife. Al- 
though (in Oregon) a man may convey land 
to his wife, the sale of a raining claim by 
hasband to wife by a deed which is not re- 
oerded, the claim being still worked by the 
Imsband, must be presumed fraudulent as 
against creditors, although there is no di- 
rect proof of fraud. S^eU y. Hineh, 5 Or. 
205. 

Tlie right of a married woman to the 
fveoeeds of a mining claim is lost by her 



allowing her husband to use and dispose of 
the claim. Id. 

8. Conreyanee to Married Wonuui— 
Ignorance of Tnwt. One Gorsline, hold- 
ing the title to certain gold daims in trust 
for the owners (defendimt and othen), at 
their suggestion executed a conveyance to 
plaintiffT^Belinda R. Bonesteel, without 
consideration from her and without her 
knowledge, and the deed was never deliv- 
ered to her. Slie, afterward, supposing the 
property to be that of her husband, boo^t 
m ner name, joined with her husband in 
conveying the same to a stranger, and a 
large part of the proceeds were received \ff 
her. She had no Knowledge of defendants 
interest therein: Held, that she could not 
be considered as a trustee for defendant 
Bonuteel y. Bonedeel, 30 Wise. 516. 

And, on the other hand, the defendant 
having received from the husband of plaini- 
iS a piut of said proceeds as an aavaaoe 
upon his, defendant's, share therein, gan 
his note for the amount received, payable 
to plaintiff. The court held that such note 
was without consideration and yoid. Id. 

4. Assent— Estoppel— Homestead. A 

wife, with full knowledge of the facts, can- 
not stand by and see the expenditure of 
money upon mining ground without obiee- 
tion, and afterward M heard to assert ^t 
a license to work the same, is invalid by 
reason of its being upon the homestead 
land, and her assent necessary to give any 
rights in such land. Harkneas v. Burton, 
39 Iowa, 101. 

6. Power of Attorney— Stoek. A 

sale of mining stock, the separate property 
of a married woman, under power of attor- 
ney, in which her husband aid not join, is 
void; and if made prior to the Act of April 
3, 1863, was not validated by that act ikw 
y. Gould df Curry S, M. Co., 31 CaL 63a 

6. Mining Stoek— Diroree. A share 
of mining stock, held by a husband prior to 
the Act of March 7, 1865, does not reat 
upon divorce in the wife without order of 
court to that effect. The constitutionality 
of the act not discussed. Darrenberger v. 
ffaupt, 10 Key. 48. 

7. Lease not signed by wife. A lease 
of mines in lands of the husband, but made 
out in the names of both husband and wife, 
(the wife's signature intended to cover 
dower), and signed, in fact, by the hosband, 
but which his wife, on request, refuses to 
sign, is not binding upon the husband nor 
the lessee. It is not an executed instra- 
ment Taiham v. Lewia, 65 Pa. St 65. 

8. Deeree-Bight of Hnsiiaad to (HI 
wells. A decree made against the husband, 
owning only marital rignts in Uie land of 
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tWwile, ia not binding againat the wife or 
her leeeee. Cody v. Oale, 6 W. Ya. 606. 

As to whether the husband or wife, the 
wife being the owner of the l^al title, and 
the husMnd having his marital riehts 
therein, is entitled to the proceeds of oU 
land daring the life of the wife. See Cody 
T. GaU, 6 W. Va. 605; S. C. Id. 647; Oale 
T. on Run Co., 6 Id. 200 and 626. 

I9C0BP0BEAL HEREDITAMENT. 

1. Bight ta ndne. The right to raise 
ore is an incorporeal hereditament granted 
for a valuable consideration, and is not a 
license revocable at the will of the parties. 
OrM V. OuiVord, 4 Watts. 223. 

2. Deei — AdTene possefMlon* The 

right to enter and dig for ores is an incor- 
poreal hereditament, and can only be ac- 
quired by deed, or by an adverse enjoy- 
ment for a sufficient length of time to fiu>- 
nish a presumption of a grant; but in all 
eases, to raise a presumption of a ffrant, the 
possession must be aaverse. Desloge v. 
Pearee, 38 Mo. 688. 

INDIANS. 

L Right to Biiiie. Indianshavearight 
to mine gold found on their reservations, 
Otorgia v. Canatoo, cited 17 Cal. 209, and 
note to 3 Kent, 378. 

2. Spudflh Gnat. B^ the Uws of 
Spain, an Indian could acouire as full title 
to a mine as any other Spanish subject 
CkimUau V. Moiany, 16 How. 220. 

INFANT. 

1. Aeeoint against Trngtee. Account 
decreed against a trustee to cany on col- 
lieries for in&mts, who had engaged the 
tmst property in an adventure, and after- 
ward renounced it as an investment under 
the tmst, and declared it to be on his own 
scoonnt, though no part of the trust money 
aetoalhr laid out WUkmson v. Stafford, I 
Yes. Jr. 32. 

Trustee in such case^ is not accountable 
for t lodng adventure, if without fraud or 
negligence on his part, but he cannot re- 
ponnce a nrofitable adventure against the 
iaterest of the eeatui que trust. Id 

2. PraqMetlag contract with Inlknt 
■1^14— Ontflt. An infant, in considera- 
tion of an outfit to enable him to go to Cal- 
ifornia, agreed, with the assent of his 
fother, to give the party furnishing the out- 
fit one-third of aU the avails of nis labor 
during hit absence, which he afterward 
paid over accordingly in good faith. The 
•Bioant so paid was forty-two ounces of 



gold dust Afterward he sued the plaintiff 
for the proceeds of the sale of the gold dust 
less the value of the outfit furnished. The 
jury having found that the agreement was 
fairly made, and for a reasonaole consider* 
ation, and beneficial to the infant, it was 
held that he could not rescind the agree- 
ment and recover. Breed v. Judd, I Uray. 
455. 

8. Mines let by Widow. Where the 
widow had, under the directions of a court 
of chancery, executed a lease as guardian 
of the infant heir of unopened mines under- 
lying the estate: Held, that the lease was 
intended for the benefit of the infant alone, 
and that the widow was not entitled in 
respect of dower to any benefit from the 
rents and profits of the mines and minerals 
opened and raised since the decease of her 
intestate: aliter as to the surface used in 
getting the minerals. Dkkin v. Earner, I 
Drew k Sm. 284. 

INJUNCTION. 

A. The Right. 

B. Practice. 

A. The Right. 

1. Mining Cases distinguished from 
common cases for the writ. Injimctions 
to prevent persons from working a gold 
mine, to which the plaintiff claims title, are 
not put upon the same footing with injunc- 
tions to stay executions on judgments at 
law, where the legal rights of the parties 
have been adjudicated, McBrayer v. Har^ 
dm, 7 Ired. Eo. (N. C.) 1. 

In cases of tne former class, where it ap- 
pears that if the defendants' allegations bo 
true, the injunction can do them no harm, 
but if the plaintiffs* allegations be true, he 
niay sustain an irreparable injury, the in- 
junction should be continued to the hear- 
ing, that the facts may be investigated. Id. 

2. Jurisdiction to protect mines. The 

general rule is that a court of equity takes 
no jurisdiction in cases of mere trespass, 
not even by gjranting a temporary injunc- 
tion. There is an established exception, 
however, in the cases of mines, timber and 
the like, in which cases injunctions will be 
^nted to restrain the continued commis- 
sion of acts by which the substance of the 
estate is destroyed or carried off. But 
when the plaintiff, seeking an injunction in 
such cases, claims to be the legal owner of 
the property, he must show that he has es- 
tablished his legal title bv the judgment of 
a court of law; or that he is prosecuting 
his suit at law, and that the injury which he 
will sustain bv the acts of uie defendant 
before he can obtain judgment, will be irrep- 
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arable; and in the latter case, the coort, 
in continuing the injunction, must make 
Buch order as will insure the speedy deter- 
mination of the suit at law. Irwin v. Do- 
vid^m, 3 Ired. £q. (N. Car.) 311. 

8. Jnrigdtctton— Waste and Tres- 
pass. The jurisdiction of chancery to re- 
strain by injunction and to compel an 
account, in cases of the destruction or tak- 
ing away of the substance of the estate, is 
no longer restricted to waste, but is ex- 
tended to trespass. Thomas v. Oakley, 18 
Ves. Jr. 184. 

4. Jnrlsdtetlon— Adferse Title. The 

jurisdiction of a court of equity to restrain 
the destruction of the estate by mining, 
where a defendant is in adverse possession 
under claim of title, considered. Haigh v. 
Jaggar, 33 Bug. Ch. R. 231; 2 ColL 231; S. 
C. on law side 16 M. & W. 524. 

5. Jniisdtetton — Title — Trespass. 

The jurisdiction of a court of equity to re- 
strain trespass in the case of the working of 
mines is fully established, whether the title 
be brought in issue or not; but where the 
title is denied, the court will look more 
closely into the character of the trespass. 
Moort V. FerreU, 1 Ga. 7. 

6. Mining Trespass. An injunction 
will be granted to restrain a trespass in 
order to quiet the possession, or when there 
is danser of irrej^rable mischief, or where 
the valne of the mheritance is put in jeop- 
ardy by a continuance of the mischief, but 
in ordinary trespasses, or where the remedy 
at law is adequate, equity refuses to inter- 
fere. Bracken v. Preston, I Pinney, (Wise.) 
684. (1845.) 

Trespass in digging or mining on the 
land of another is within the co^izance of 
a court of equity when committed by a 
mere wrong-doer, or where a party exceeds 
a limited authority. Id. 

7. Reasons snpperting writ against 
eontinaons lode mining. A writ of in- 
junction pendente Ute will lie to restrain tres- 
pass in removing auriferous quartz from a 

'mine where the injury threatens to be con- 
tinuous and irreparable. Merced M, Co, v. 
Fremont, 7 CaL 317. 
It comports more with justice to both 

^parties to restrain the trespass than to 
kave the plaintiff to his remeay at law. Id. 
The impossibility of any accurate esti- 
mate of the damage done, in case of ex- 
tvactionof valuable ores, is to be considered 
as a reason for the issuance of the prev6nt- 
fre remedy, by injunction. Id. 

8. Proteetion of Mines of preeions 
•Metals. The reasons for giving to courts 
M equity jurisdiction to r^rain trespass 
apply nowhere with such great force as 



where mines of the precious metab abound. 
The impossibility of proving at law the 
amount of gold taken, stated. Mwurt v. 
Ferrell, 1 Ga. 7. 

9. (jlold Mine. The working of a gold 
mine is the taking away the substance ol 
the State. United SUUesy. ParrcU,\lAcm, 
C. C. 271. 

10. Gold Mining as a Tre^ass. The 

removal of gold from a mine is emphati- 
cally a destruction of the entire substanee 
of the estate, and comes within that ckn 
of trespasses in which injunctions are now 
universally granted. Merced M, Co. v. 
Fremont, 7 CaL 317. 

11. Enuna Mine Case. BiU for injoiM- 
tion: Complainant averred the discovery, 
and the location of discovery claim, sod 
the location of claim No. 1 on the St Louis 
lode by one Brain in 1865, and of No. 2 
by one Nichols, compliance with the min- 
ing laws, working, etc, viz.: 

That complainant in 1868 was working 
claim Na 1, expended large sums, and dis- 
closed a rich vein; that during that time he 
let a contract to Woodman on the lode (in 
what capacity does not appear in the re- 
port), and that Woodman, though knowing 
the claim to belong to Brain, pretended to 
make a discovery and location of his own 
on the lode. The bill further averred thst 
complainant was the ovmerof title of Brain 
and P^ichols, but not stating how or when 
he became such owner. I^endant's sn- 
swer showed the decease of Brain, and a 
probate court sale of Brain's interest (with- 
out notice to the heirs), and the purchise 
of the same by the plaintiff upon a speca- 
lating contract for $1,000, and a twelfth 
interest in case of successful suit, etc, 
from the assignee at the probate sale; 
averred that we contract made between 
plaintiff and Woodman related to other 
property, long since abandoned, and denied 
the identity of the property sued for; and 
alleged that defendant nad discovered and 
located the Emma lode in 1868; that 
plaintiff made no claim for the premises 
until 1870, when defendants had developed 
their great value: Held, no case for in jane- 
tion, because: 1. The bill did not makes 
sufficiently specific case, not showing how 
title acquired; 2. All the equities of the 
bill were denied, and the facts not only de- 
nied, but evidently in great doubt; Z. The 
complainant was guilty of laches; 4. Ttk' 
ing the bill and answer together, it showed 
no case addressed to the discretion of the 
court, nor admitting of equitable interfer- 
ence. Lyon Y. WoiMman, 3 I^. Gaz. 81. 

12. Irreimable Damage— Title. In- 
junction may issue to stay irreparable mis- 
chief or waste, in cases of disputed title. 



Digitized by 



Google 



INJUNCTION. 



135 



UnUed Staiea ▼. ParroU, I McAlL, C. C. 

271. 

15. Irremirable Damage by working 
Cellierj. Waste to restrain trespass in 
mining upon the land of a strancer will be 
grapt^ to prevent the irreparaMe damage 
which would be the conseauence, and be- 
caase mining is a species of trade. Flani' 
ang's ease^ cited in 6 Yes. jr., 147; 7 Id. 
308; 8 Id. 89. 

This case is commonly cited as the first 
case in which injunction to restrain tres- 
pass, as distinguished from waste, was 
granted. See LMngsian v. LMngstcn, 6 
Johns. Ch. 499. 

14. TrespoM— Irreparable Iijury— 

Buiiages. An injunction will not be 
(pnted in aid of an action of trespass (cut- 
ting a ditch), unless it appears that the in- 
jury will be irreparable, and cannot be com- 
pensated in damages. Waldron v. Marsh, 
5CaL119. 

It is not sufficient that the affidavit should 
allege that the injury will be irreparable, 
it mnst be shown to the court how and why 
it wonid be so, otherwise the eztraordinarv 
remedy of injunction will not be allowed, 
especially where no action has ever deter- 
mmed the pUintiflTs right Id. 

la. Irreparable MIgehtef. An injunc- 
tion ou^ht not to be granted except for the 
prevention of great and irreparable mischief. 
Lyon r. Woodman, 3 Leg. Gaz. 81. 

16. Contlnalng Trespaw— Irreparable 
Mischief mngt be alleged. Upon the al- 
legation of tenants in fee that the defend- 
antg, confederating together, entered upon 
their land, cut cu>wn lai^ quantities of 
wood, quarried large quantities of lime- 
stone, are continuing to cut down wood 
and quarry stone, and desi^ to remove 
the same, that they have instituted actions 
for the said trespasses, which are now de- 
pending, an in i unction will not be granted 
to restrain further acts of trespass or waste. 
HamiUon v. Ely (1846), 4 Gill (Md.), 34. 

In such a case, to authorize an injunc- 
tion, the allegation that the trespass was to 
the destruction of the inheritance, or the 
mischief irreparable is essential; and the 
facts must be stated, to show that the ap- 
prehension of further acts of trespass was 
well founded, to satisfy the conscience of 
the court. Id. 

17. Preeerration of Property. When 
the title to a mining claim is m contro- 
versy, an injunction may be granted to pre- 
ierve the property pending the litigation. 
He»i V. Wmder, 34 CaL 270. 

18. HavtBg the Egtate, pending eon- 
test. Parties claiming ownership, and hav- 
ing for several years been in possession/ 



(by their tenants), of coal mines and lands 
in Schuylkill county, applied to the su- 
preme court in Philadelphia for an injunc- 
tion to restrain acts of waste and trespass 
threatened by parties asserting ri^ht as 
lessees of other parties claiming title ad- 
versely to the plaintiffs: Held, that injunc- 
tion was the proper remedy, although the 
defendants were out of possession; and that 
where the subject of aispute may be de- 
stroyed, the court will interfere to prevent 
such destruction until the title be ascer- 
tained. Munson v. Tryon, 6 Phila. 395. 

19. Irreparable li^ury— Salt at Law. 

Mines, quarries and timber are protected 
by injunction upon the ground that injuries 
to and depredations upon them are, or may 
cause irreparable injuries, and with a view 
to prevent multiplicity of suits; nor is it 
necessary that plaintiff's right should first 
be established m an action at law, the evi- 
dence in the case for the injunction showing 
a clear title in the plaintiff, and only a sham 
title set up by the tresmssing defendant. 
West Point Iron Co, v. Eeymtrt, 45 N. Y. 
703. 

20. Trespass not irreparable— Canal 
Commissioners-— Taking stone. An in- 
junction is not granted to restrain a trespass 
where the injury is not irreparable in dam- 
ages, but is susceptible of perfect pecuniary 
satisfaction by remedies at law. Jerome v. 
Rosa, 7 Johns. Ch. 315. 

Wliere by statute the canal commissioners 
were authorized to enter upon any lands, 
and take such stone, etc., as might be 
needed in the construction of the canals of 
the state, but without any specific provision 
for compensation, and parties who had con- 
tracted to furnish stone for a certain dam 
and lock on the canal, were breaking stone 
from a ledge on complainant's land, for 
which trespass he had already recovered 
two judgments before a justice of the peace, 
but without thereby inducing the defend- 
ants to desist, the court refused an injunc- 
tion. Id. 

21. Remoyal of ore. The removal of 
ore already extracted may be enjoined as 
well as the further extraction of it. U. 8, 
V. ParroU, 1 McAU. C. C. 271. 

22. Dif^ng lead ore on Publie Do- 
main* Digging lead ore from the lead 
mines upon the public lands is such waste 
as entitles the United States to an injunc- 
tion. U. S. V. Gear, 3 How. 132. 

28. Trespasser taking ore— Clear title. 

Injunction against a trespasser to prevent 
his taking ore ought to issue in favor of a 
party in possession under a clear title with- 
out requiring him to bring any action at 
law. Anderson v. Harvey, 10 Gratt (Va.) 
386; See sec 19, supra. 
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24. Deslmetlye trespMs— Iron ore. 

The taking of iron ore from land of little or 
no value, except for such iron ore, is a tres- 
pass which goes to the destruction of the 
estate. Andermm v. Harvey, 10 Gratt. (Va.) 
886. 

25. Naked trespaM — No I^Jiinetion 
before ii^urj eomplete. The court will 
not interfere by injunction to restrain the 
commission of naked trespasses, where there 
is no waste committed. Nevada Co, v. 
Kidd, 37 Cal. 283. 

It will not restrain the diversion of water 
by injunction until the party complaining 
is in a condition to use it. While the dam 
and canal of the party claiming the water 
are in process of construction, out are not 
yet in a condition to appropriate the water, 
the use of the water by otner parties is no 
'injury, and affords no ground for relief, 
legal or equitable. Id. 

26. Both trespassers. To justi^r an 
injunction not only must defendant oe in 
the wronff, but the plaintiff must be in the 
right ft should not be |(ranted where 
both are trespassers on the nghts of a third 
party. Lyon v. Woodman, 3 Leg. Gaz. 81. 

27. Against Trespass — Insolrency. 

It has long been settled that where a mere 
trespasser digs into and works a mine to the 
injury of the owner, an injunction will be 
granted; and more particularly is this true 
when the trespasser is insolvent. Lockwood 
V. Lun^ord, 56 Mo. 68. 

28. Disregard of distinction between 
waste and tresimss. There has been for 
years an increasing disposition on the part 
of courts of equity to disregard the distinc- 
tion between waste and trespass amounting 
to waste, and to restrain the latter as wefl 
as the former, by injunction. Munson v. 
Tryon, 6 Phila . 395. (1867. ) 

29. Waste— 8ub.tenant~Plalntiir In- 
demnifled. The court will not interfere to 
restrain the waste of a sub-tenant at the 
instance of his immediate landlord, if it 
appear that the latter has obtained an in- 
demnity against the claims of the head 
landlord. Keogh v. CoUhu, Hayes & Jones 
(Irish), 805. 

80. Threats of ftatnre working. 

When defendants had entered upon ground 
to which they had no title as parcel of 
lands to which they had title and had 
searched for minerals, and in their answer 
asserted claim to the premises, but dis- 
avowed an intention of present working: 
Held, that they threatened a wrong under 
this state of facts, so as to ^ve the court 
jurisdiction to restrain by injunction. Hext 
V. GUI, Law R. 7; Ch. App. 699; S. C. 3 
Moak, 574. 



SI. Against Eneroa^lng CoUlerj. 

One who begins to get coal in his own 
ground, and works into his neighbor's coal, 
will be restrained by injunction. MiUMH 
V. Dor$, 6 Ves. Jr. 147. 

82. Colllerj— Belnetanee to sU^ 
work. "The court smnts injunction to 
stay working of a ooUiery with great re- 
luctance, from the great inconvenience it 
occasions; and never will do it but when 
there is a breach of an expresa covenant or 
an uncontroverted mischief." (Per Loid 
Hardwicke,) Anon. 1754. 1 Amb. 209. 

88. Mine In Operation. There is a 
distinction between enjoining a mine in 
operation and restraining the opening of a 
new one. Orey v. Northumberland, 13 Yes. 
Jr. 236; S. C. 17; Id. 281. 

84. To prerent Instroke. For case of 
injunction granted to prevent parties who 
had contracted to sink a deep snaft on coal 
lands, for the benefit of such coal landa^ 
from using it to operate lands owned bv 
other persons, see Leavers v. Cleary, 75 lU. 
349. 

86. To restrain Working— Dlseretioi. 

The exercise of the power of a court to re- 
strain, by injunction, the working of a 
mine, rests in the discretion of the comt, 
and from the nature of things the extent 
to which the jurisdiction may be exercised 
cannot be defined. Lyon v. Woodman, 3 
Lee. Gaz. 81 {Emma Mine ea9ft). 

An injunction to restrain the working of 
a mine may be granted or refused in the 
exercise of a sound discretion, governed bf 
the nature of the case; it cannot be de- 
manded as a matter of right, nor can the 
jurisdiction to grant it be limited by any 
adjudged case or defined line. Id. 

86. Diseretion— Injury to Defendant 

The operations of laive mining companiee 
should not be arrested by injunction with- 
out notice, except in very plain cases, or 
where there is a pressing necessity for im- 
mediate action. There is a diso^on 
which the court must exercise in eveiv 
case. Capner v. FlemingUm M, Co,, 2 Green s 
Ch. 467. 

87. Damage and Drainage to be Coi* 
sidered. The possibility of destruction of 
a coal mine in event of injunction, is to be 
considered, and the expense of drainsf^ 
while idle. Clavering v. Clavering, 2 Peere 
Wm. 388; S. C, Mosely, 219; Set Ch. Ca. 
79. 

88. Abandonment— Belief after Tela 
Prospected by others— Angle in Tela— 
License* Defendants by a change in the 
course of the vein of leaa ore, upon which 
they were working as licensees, or claim- 
ing to be licensees, came upon ground cot- 
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ered by an older Kcense, under which no 
work had been done for several years. The 
defendants having struck rich mineral, the 
holderBof the old license sought an in i unc- 
tion: HMf that the old license had. not 
been abandoned, and that defendants were 
rightly enjoined. Anderson v. SimpiKm, 21 
Iowa, 399; see opinion of Dillon, J., dis- 
senting, p. 405. 

39. Benefit to Defendant— No Iidnry 
to Plaintiir. Defendants, who without 
right cut an air course through plaintifib' 
coal lor the benefit of their own mines, may 
be restrained from using it, although its 
farther use entails no further damage upon 
the plain ti£E8. Powell v. Aikm, 4 Kay & J. 
343. 

And access may be allowed to defend- 
tnts' mine to allow plaintiffs to block it 
np. Id. 

40. *Tee1inieal rteht— Op^readye Ac- 
tfon. Defendant to oill for injunction and 
for account, being tenant of a copyhold 
finn, had dug out the loose stone within 
about eighteen inches of the surface and 
sold it He answered, avowing custom of 
til persoDB occupving the lands to do the 
same, and that the takins of the same was 
for the benefit of the lan£ The stone had 
no especial value as stone. The surface 
soil was replaced. The court awarded an 
injunction and payment of the amount re- 
ceived for the stone, the defendant declin- 
ing to resist a suit to test his right at law, 
ana for this reason only, holding that it 
Vis not a case where eqiutable relief should 
have been sought. Cuddon v. Morley, 7 
Hare, 202. 

41. Delay— Expenditnres. Where the 
lord of a manor, who claims against the 
t^nts the right of propertv in the mines 
within the manor, has stood by for a long 
period and allowed the tenants, without 
objection, to work the mines and expend 
large sums of money upon their mining 
operations, the court will not assist him by 
making a decree for an injunction or ac- 
connt a^inst the tenants, but will leave 
him to his legal remedy. Parrot v. Palmer, 
311 &K. 632. 

48. Aeqnleoeenee— Practice— Notice. 

Acquiescence for some time in the wrong 
complained of is sufficient to defeat an ex 
parte injunction; but after notice it must 
amount to a waiver of the terms of contract 
to prevent the injunction. Mexboroughy, 
Bower, 7 Bcav. 127. 

4t. Against digtnrhance by egtopped 
Owner* A party by whose encouragement 
expenditures (coal breaker) have been made, 
to such an extent as to be incapable of re- 
imbarsement except by enjoyment, will be 
enjoined from disturbing tne possession; 

10 



he is estopped because he would wrong the 
party by withdrawing his consent Big 
Mouniain Co.*s Appeal, 54 Pa. St 361. 

When the complainant has such a right, 
and the defendant is thus estopped, the 
defendant may be enjoined from prosecuting 
an ejectment for tne premises ; and the 
fact that complainant would have a defense 
to the ejectment is no bar to relief in equitv, 
because ejectment would not affirmatively 
assert the complainant's right short of three 
verdicts. Id. 

44. Preliminary — Ladies. If the 

plaintiffs ^rmit the defendants to remain 
in possession of a mining claim several 
months without interference, working it as. 
their own and expending large sums of 
money in developing it, a court of equity 
will require a veiy clear and strong showing 
to induce it to grant or sustain a prelim- 
inary injunction to stop the work. JReal del 
Monte C. O. A 8. M. Co. v. Pond O. d: S. M. 
Co., 23 CaL 82. 

i 45. Plaintiir 's gtandinff— Specalative 
purchase from ousted claimaut. The 

inadequacy of price paid bv a plaintiff, 
seeking an injunction, and the fact of his 
purchasing while the mine wajs in the ad- 
verse possession of other parties, considered 
as reasons for refusing injunctive relief ad- 
dressed to the discretion of the court, and 
injunction refused accordingly. Lyon v. 
Woodman, {Emma Mine) 3 Leg. Gaz. 81. 

46. Weakness of plaintiffs eqaitr— 
Collusion with Tenants. Injunction 
granted to prevent the threatened opening 
and working of coal mines, based, among 
other things, upon the smallness of the con- 
sideration paid bv the defendants for the 
title asserted by them; 2. The fact of theic 
deed expressly excludinf^ warranty of title;, 
and, 3. Alleged tampering with tenants of 
coal operators in possession. Mtmsony. 
Tryon, 6 Phila. 395. 

47. Wrong alreadjr committed. Where 
upon trial, on bill for injunction to restrain 
the issue of county bonds to a coal and 
railroad company, it appeared that the 
bonds had been, in fact, issued before the 
preliminary writ had been served: Held, 
that no relief could be had by the writ o£ 
injunction. Menard v. Hood, 68 HI. 122. 

48. Ii^ury already complete— Ditch— 
Placer, where a mining claim had been 
worked before suit in such a way by wash- 
ing the earth from under the pmintiff»' 
ditch, that, according to the testimonv, it 
must result in the ruin of the ditch troni 
the work already done: Held, that further 
work on a valuable claim ought not to be 
enjoined, the result necessarily being injury 
to the defendants without benefit to the- 
plaintiff. CUirk v. WUUU, 35 CaL 534. 
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49. Inlarj remediable at law— Insol- 
yenej* W here th^ bill charges ^ a mere 
trespass, where the iniury is not irrepara- 
ble and deEtnictive to tne complainant s es- 
tate, but is susceptible of perfect pecuniary 
compensation, for which the party may ob- 
tain adequate satisfaction at law, and no 
charge of insolvency in the defendants, an 
injunction ought not to be granted. Ham- 
ilton y. Ely, A Q\X}l (Md.)34. 

50* Insolyency. When the title to 
the property is in dispute, the question, 
whether the defendants are solvent and 
able to respond in damages, forms an import- 
ant element in passing upon an application 
for an injunction pendmg the litigation. 
Real del MonU O, d: S. M, Co. v. Pond O. A 
S. M. Co,, 23 CaL 82. 

61. Damages aseertalnable. The fact 
that the value of ore taken by trespass 
could be readily estimated, does not deprive 
a court of equity of its right to interfere by 
injunction. And€r9on v. Harvey, 10 Gratt. 
386. 

52. Disputed Title. An injunction to 
stay the working of a mine mav be granted 
* notwithstanding a question of title is in- 
volved. But the fact of title being involved 
will add to the caution of the court in grant- 
ing it. It is not necessary for a plaintiff to 
establish his title by a suit at law where it is 
not doubtful and not in dispute. But if 
disputed and in doubt, a court of equity 
win not settle it for him. He must show 
a prima facie case, free from reasonable 
doubt, and a case free from the imputation 
of laches. Emma Mine ecue, 3 Leg. Gaz. 
81. 

58. Obscure Grant— Oil— Expendi- 
tures* Where the wording of a deed is not 
absolutely clear, and the rights of the party 
claiming under it are disputed, a prelimi- 
nary injunction will not oe grantea to re- 
strain a person acting in violation of <alle^d 
rights, unless is is plain that irveparable 
injury is likely to be snffered. And where 
the defendant is laying out his own monej 
in such a way that the complainant, if liis 
construction of the deed be true, can ulti- 
jnately get the benefit of it all, and where 
the defendant had not received from his 
outlay any return as large as the outlay it- 
self, the injury will not be regarded as ir- 
reparable: ao neldf upon a bill to prevent 
the owner of an upper tract on Oil Creek, 
Pa. from sinking an oil well, filed by a party 
who owned a tract of land immediately be- 
low, and who before the method of boring 
for oil had been discovered, and when it was 
skimmed in small quantities off the stream, 
bad procured from the owner of the upper 
tract an inartificially drawn grant or license 
of the oil, or the right to get it, and which 



might be construed as going only to snch 
oil as might be found on the surface. Frentk 
V. Brewer, 3 Wall, jr., 346. 

64. To protect minerals in solntioa. 

Perpetual injunction granted to restrain the 
tenant of a farm, in part of which was a 
pool through which ran a stream from the 
mountains, depositing in its passage mui- 
eral substances, from taking and canying 
awav from and out of the bed and bottom 
of the pool, or any part thereof, any soil, 
oxide of iron, ochre, shine, deposit, or other 
mineral substances, and from puddling, 
loosening, disturbing, and floating, and 
from causing to be puddled, loosened, dis- 
turbed, or floated off, any soil, oxide of 
iron, ochre, shine, deposit, or mineral sub- 
stances, already deposited, or thereafter to 
be deposited upon the beds of the said pool, 
the right of the plaintiffs to the aevend 
minerS substances having been esta^ifthed 
by a verdict in an action at law. Tmnas 
v. Jonee, 1 Y. & C. (Ch.)610.» 

65. Quarries. If chancery wiU restrain 
by injunction trespass committed in mining 
ore or coal, it will give the same relief 
against quarrying stone. No distinction on 
the question of comparative value can be 
made. Thomas v. Oakley, 18 Ves. jr., 184. 

56. To proteet Lessee— Writ expirei 
with term. A party claiming the right 
to work lead mines as a lessee may be pro- 
tected against a trespasser by injunction, 
but the decree should not be made perpet- 
ual after the expiration of the lease, al- 
though the lease contain a general covenant 
for renewaL Boyle v. Latrd, 2 Wise. 316. 

If the interest of a complainant has ex- 
pired after suit brought against a party who 
was in fact a trespasser, the bill should be 
dismissed without costs. Id. 

57. Between dilTerent setts on sane 
yein— General principles— Past IbJuit— 
Standing by. In a dispute as to their 
rights between parties working under dif- 
ferent leases on the same coal veins, no in* 
junction can be granted in advance of the 
settlement of their rights at law, except to 

Srevent irreparable mischief or injury. 
iammoth Kern Coal Co.'e Appeal 54 Pa. a 
183. 

A preliminary injunction is a restrictive 
or prohibitory process to compel the party 
to maintain his status merely until the 
matters in dispute shall be determined; 
only granted [in addition to cases of the in- 
vasion of unquestioned rights,] for the pre- 
vention of irreparable mischief, which can- 
not be repaired under any standard of com- 
pensation. Id. 



*Th« Jtuiadlctlon of ohanoerr Is here applied to 
an interesting subject-matter, out the opinion de- 
cides BO point. 
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Where defendants had ran a ganj^way in 
soch a direction as to cut off pUuntiffs from 
coal which they otherwise mi^t have taken 
it 18 a post transaction, ana not to be re- 
drened D^ preventive process. Id. 

It was in proof that defendants knew of 
the direction and extent of plaintiff's work, 
vhich they allowed to be continued without 
objection: even if this fact were only doubt- 
ful it would be sufficient to defeat an in- 
junction for they should have been on their 
guard to prevent the expenditure of money 
00 what tney meant should not be realized 
upon by the parties expending it Id. 

M. After Lease expired. Where the 
eomplaioant, lessee of a lead mine, had 
procured a temporary injunction to restrain 
the defendants from working his premises, 
but his lease had expired l^fore the hear- 
ing, it was held error to decree upon the 
baring a perpetual injunction without the 
addition ot the new parties in interest as 
eomplainants. Liurav, Boyle, 2 Wise 433. 

69. AgaiBst Tenant in default. Min- 
ing cannot be waste under a lease given 
for the express purpose of mining, and if 
the tenant continues to mine without pay- 
ment of royalty the lessor cannot have the 
writ of estrepement; his remedy must be in 
some other form. Payment of rent is not a 
condition upon which the tenant's right to 
mine depends, the lease reserving no right 
of re-entry or forfeiture in any such sense 
as to make the mining illegal if he fail to 
pay rent HeU v. Strong, 44 Pa. St 264. 

•0. Against Tenant ^^oarrring stone. 

The lands of A., on which there was an 

Sen qoarry of limestone, were demised for 
6 term of three lives renewable forever, 
reserving to the lessor all royalties. U^n 
the facts lessee was enjoined from raising 
the limestone for sale. Purcell v. Ncuh, 2 
Jones, 116; S. C. 1 Jones, 626. 

61. Life Tenant exliansting mine. 

Though a court might restrain unskillful 
mining and wanton injury to the inheritance 
by a tenant for life, yet not such minins as 
is subject to no other objection than its lia- 
bility to exhaust the mine. Irwin v. Co- 
vode, 24 Pa. St. 162. 

Even in a case of possible wrong to the 
remainder-man, estrepement is not the 
remedy. Id. 

62. Licensee. A licensee cannot enjoin 
a subsequent lessee of the same minerals, 
the license not being exclusive, and defend- 
ant not interfering with the actual posses- 
sion of the licensee. Carr v. Benson, L. R. 
3 Ch. App. 524. 

tt. Preteeting Tunnel — Easement. 

If* by the local customs, ^e owner of one 
ininlng claim has a right to construct a 



tunnel through an adjoining claim, in order 
to enable him to work his own claim, a 
court of eouity may enioin an^ interfer- 
ence with tnat right BUs$ v. Kingdom, 46 
CaL 651. 

64. Abase of PriTilejre. Injunction 
issued to restrain the unlimited taking of 
stone by a defendant who had a restricted 
right to take stone for certain uses in con- 
nection with certain lands. Thomas v. Oak- 
ley, 18 Ves. Jr. 184. 

66. Against raUroad. A railroad com- 
pany organized for the benefit of coal 
mines, and not within any of the statutes 
authorizing the condemnation of lands for 
railroads connecting with coal mines, should 
be enjoined from constructing its road 
across private' property. Edgewood B, B, 
Co.'s Appeal, 79 Pa. St 257. 

66. Aequieseenee in Location of Rafl- 
road — Lessee mining under road-bed. 

A railroad was constructed over certain 
lands without legal proceedings to condemn 
it, but without objection from the owners. 
Afterward proceeaings to assess damages 
were commenced but compromised. Arter 
the road was built, but before the release, 
coal veins undercropping the road-bed were 
let by the owner of tne mud: Held, that the 
title of the railroad company was by the 
original occupation without objection; tliat 
the release was only a discharge of the 
damages to the owners, and that the lessee 
of the coal took his lease subject to the right 
of way, and the coal company were en- 
joined from mining under tne road. Law- 
renee's Appeal, 78 Pa. St. 365. 

67. Working under road-bed. For 

instance of injunction to restrain working 
of mine under a railroad, see .Caledonian B, 
Co, V. Belhaven, 3 Macq. 56. 

68. Protecting lateral support— Build- 
ings. A court of eouity has power to re- 
strain a land owner from excavatins or re- 
moving soil from his land adjoining the land 
of another, if the effect of such excavation 
and removal will be to cause the kind of his 
neighbor, by reason of the withdrawal of 
his lateral support, to fall or subside. Far- 
rand v. Mar^U, 21 Barb. 409; 19 Id. 380. 

The doctrine of granting relief, ^nder sncb 
circumstances, is confined to those cases in 
which the plaintiff has not, by building or 
otherwise, increased the lateral pressure 
upon the adioining soil. If he has himself 
erected buildings upon the marain of his 
own land, he is regarded as hims^f at fault, 
and therefore not entitled to recover. Id. 



69. BuUdings— Eneroaehment of i 
Action to support ii^unetion. On applica- 
tion for injunction to restrain the takmg of 
stone from the sea shore between tides. 
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where the damage seemed to be not so much 
the yalae of the stone, but the fact that the 
sea would encroach on the land from which 
the stone was removed, and endanger the 
house of phiintiffs; although both sides 
claimed title and it was purely a question of 
law between them, the court upon consider- 
ation of the ^peater inconvenience suffered 
by the plaintiff*, gave the injunction with 
leave to bring his action, but refused to say 
that he must do so. Chwes v. Beck, 13 Beav. 
347; 20 L. J. Ch. 605. 

70. Latenilsappori— Addtttonalwetf^lit 
of buildiiij^. Wbere houses of the plamt- 
iffs were injured by mining operations of the 
defendant, in adjoining land which would 
have caused the soil to subside without the 
additional weight of the houses, decree 
made for perpetual injunction and for com- 
pensation. Jaunt V. Feakef Johnson, (Eng.) 
706. 

71. Ia farer of water rights. Upon the 
bill of the prior appropriator of water for 
mining purposes against parties interfering 
with his prior appropriation, the granting 
of injunctive reuef will depend upon the 
character and extent of the injury alleged, 
whether it be irremediable in its nature, 
whether an action at law would afford ade- 
quate remedy, whether defendants are able 
to respond in damages and other considera- 
tions which ordini^y govern a court of 
equity in the exercise of preventive process. 
Atchison V. Peterson, 20 Wall. 607; B. & W. 
L. C. 730, affirming S. C. 1 Mont 661. 

72. Protecting water rirht— Worked- 
out elaims— Benefits and hardships not 
considered. The owner of water claiming it 
of right (as found by the referee) is entitled 
to enjoin parties who have no title to it, from 
using it, althpuffh his own mines are nearly 
worked out, and although to enjoin its use 
would work more hardship to the defendant 
than benefit to the plaintiff. Such consid- 
erations are of no weight against an express 
finding of the right in the case. Fabian v. 
CoUins, 2 Mont. 610. 

78. Water ditch — Slight damage. 

When complainants were prior appropri- 
ators of the waters of a gulch to a certain 
number of inches for mining purposes, by 
a ditch leading from it at a certain point, 
above which point defendants mined and 
muddied the water flowing into complain- 
ants* ditch, and rendered the flow ot sand 
into the ditch somewhat greater, but caus- 
ing no great amount of additional labor or 
expense to keep it clear: Held, that an in- 
junction was properly refused. Atchison v. 
FeUrson, 20 Wall. 607; B. & W. L. C. 730, 
affirming S. C, 1 Mont. 661. 

In sucn case the injury to the complain- 
ant is inappreciable compared to the dam- 
age which would result to the defendants 



from the indefinite suspension of work open 
their mining claims. Id. 

74. Ham to stop taUings. It is not 

"an abuse of discretion *' for a court to re- 
fuse to enjoin parties from building a dam 
upon their mining ground to prevent tail- 
ings from injuring their property. NeUom 
V. O'Neal, 1 Mont. 284. 

76. Diversion of water by tbrealeBci 
snlMidence. By mining operations the de- 
fendant had sunk not only the level of a 
stream supplying the plaintiff's mill, bol 
also that of the adjoining land. The 
plaintiff* filed a bill for an injunction; but 
It did not appear that there had been as 
yet any diminution of water to the mill: 
Meld, tnat the bill ought* not to be dis- 
missed; and oa the defendants' undertaking 
not to work the minerals so as to obstruct, 
etc., the water and the supply thereof along 
the water-course, it was retained, with lib- 
erty to apply. The court, however, inti- 
mated that m default of the undertokiitf 
being given, an injunction would be granted. 
EltoMy, Crowther,Zl Beav. 163. 

76. Continuing diTcrsion. ^No equita- 
ble remedy can be had for a mere past di- 
version of a water-course; but when the 
injury is continuing, relief may appropri- 
ately be sought in equity. Tuolwnne W. 
Co, V. Chapman, 8 Cal. 392. 

77. Diversion mnst l>e continned — 
Complaint. Where the complaint allc^jged 
that the defendants had dug a mining dudi 
above one previously constructed by de- 
fendants, and had thereby ' diverted the 
water of the stream from plaintiffs' ditch, 
but did not aver that the injury was ooa- 
tinning, or threatened to be continued, or 
likel}r to be continued: Held, that it was 
sufficient for the recovery of damages, but 
not to sustain an injunction. Cokerv. SiH^ 
son, 7 Cal. 340. 

The writ of injunction, though remedia], 
must be based on some equitable circum- 
stances. Id. 

78. Flooding Mine from a river — 
Dip. A bill averred that a mine which 
the defendant threatened to work could not 
be worked without letting in a river and 
flooding defendant's mine, and through 
that the plaintiff's mine, which lay on tot 
dip of the coal seam below the defendant's 
mine, and prayed an injunction. ]>emur- 
rer to the bill overruled, the case being dis- 
tinguished from the ordinary instance of 
the lower mine on the dip, having no pro- 
tectibn from the water produced m roinet 
from the working in ordinary cases— 1874 
Crompton v. Lea, L. IC, 19 Eq. 115. 

79. Pollntlon of stream— Damage to 
defendant eonsAdered— Damages mm he 
relied on if possible. An injunction is 
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ahrayB a high exemae of power to be very 
cautiously exerted; but where large and ex- 
pensire works are sought to be stopped for 
■omething incident to a lawful em]g4<^nient 
and not on account of direct or willful en- 
eroachment, as in this case, of a water 
eompany a^inst a mining company for in- 
cidental pollution of a stream, it should 
clearly apjpear that it is a case for equitable 
mterrention; that there is no adequate 
remedy at law, and that irreparable injury 
will ensue. New Boston Coal Co, v. Potts- 
mOt Water Co,, 54 Pa. St. 164. 

A preliminary injunction for nuisance in 
fouling water must stand or fall on the 
merito it poasestied at the granting of the 
mjunction; and the evidence not being 
dear that the (wllution had actually oc- 
curred at that time, the court refused to 
make it perpetual and dissolved it Id. 

In sucn a case as presented there must 
be a clear showing on the Question of in- 
ability to be compensated for the wrong. 
Id. 

80. Mandalory Will— BepairofDam. 

Instance of mandatoi^ order in chancery 
compelling the repair of mill-dams for 
stamp muls suppU^d by water from old 
adits. FaUtumtk v. Innys^ Mosely, 87. 

81. Lowering dam. mandatory. 
Where defendants erectea a dam which 
orerflowed pUintifTs' placer claim with the 
water of the mill-pond: HM^ a nuisance, 
and that the proper decree should order a 
reduction of the dam such number of feet 
as would remove the overflow, with a per- 
petual injunction to restrain the raising of 
the dam above such point. JSamaay v. 
Chandler, 3 CaL 90. 

82. Prohibitory in form but manda- 
tenr In effect. Tenant of a coal mine who 
bad worked the same contrary to his cov- 
enants, and opened a communication with 
another mine, enjoined from " draining any 
ciher mines, or permitting the same to be 
drained by means of the demised colliery, 
and from permitting any water to flow *' 
tbrough the communication made "into the 
demised collierv," the effect intended being 
to compel the defendants to close the com- 
munication. Mexborough v. Bower, 7 Beav. 

m. 

88. Mandatory effect. The form of a 
mandatory writ m respect to repairing 
canaLi used bv a colliery avoided, but the 
effect obtained by the wording of the order. 
LoM V. Newdigate, 10 Yes. Jr. 193. 

84. Mandatory to compel removal of 
icMs. If a party who has condemned 
land for private nurposes as a railroad from 
bis mine, cause aebris from his mine to be 
denoaited on the land through which his 
rijpt of way is exercised, he may be com- 



gelled to remove it. Lance^e Appeal, 55 Pa. 
t 17. 

85. To compel defendant to bulkhead 
tnnnel— Tapping underground current. 

Where defendants, by means of a tunnel 
run into the mountain at a lower level than 
complainant*8 tunnel, wrongfully intercept 
water appropriated by complamant and 
flowing in its tunnel, a preliminary injunc- 
tion will be granted, restraining the con- 
tinuance of such diversion, even though an 
obedience to the injunction should render 
it necessary for defendants to build a bulk- 
head or dam across their own tunneL Colt 
8, M, Co, V. Virginia ds O, H, W. Co., 1 
Sawyer C. C. 470 and 686. 

86. Mandatory writ to compel tres- 
passing colliery to stop up openings— 
With costs of inspection. The proprietors 
of a coal mine had so worked their mine by 
opening cuttings to draw off the water 
therein that they had caused the neighbor- 
ing and adjoining mine of the plaintiffs to 
be flooded, and firom such openiuffs the de- 
fendants had also abstracted coal from their 
neighbor's miue, and sold the same for 
their own benefit. 

The bill, therefore, prayed that the de- 
fendants, their agents, etc, might be re- 
strained from further digging any coals or 
carrying any working into or under said 
lands. That they might also be restrained 
from making any cruts, or openings, or 
channels, or pipes, or from doing any other 
acts to conduct water from any of the up- 
per seams within their mines into the lower 
seams so as to send such water through such 
lower seams into the plaintiff's mines; that 
defendants might also be ordered to stop 
up the openings and communications made 
by them from their mines into the plaintifl^s 
mines, and to prevent by sure and sufficient 
barriers the water conducted bj such cruts, 
or openings, or channels, or pipes, into the 
lower seams from passing through such 
lower seams into plaintifrs mines. The 
bill also prayed for an injunction to restrain 
the defendants from getting more coal from 
said colliery; and for an account and com 
pensation: Htld, that it was a clear case 
tor an injunction, according to the prayer 
of the bill, and for an account, and also for 
the cost of "ascertaining the opening in the 
defendant's mine whicn had cau^d the 
injurious flow of water." (Per V. C.) Plant 
V. 8toU, 21 Law Times, N. S.. 106. 

87. Afflrmailfe Act— Successors. The 

successors in interest in a coal mine cannot 
be compelled to fill up an aperture between 
mines not made by tnemselves. Powell v. 
Aiken, 4 Kay & J. 343. 

88. Injunction changing possession. 

A judge at chambers has no power by ex 
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parte order to induct defendants into pos- 
session of mining ground held by oom- 
pUinants, although after general verdict 
lor the defendants. Brennan v. Oiuton, 17 
Cal. 375. 

89. Contempt— Told Writ. Proceed- 
ings for contempt against parties refusing 
to comply with such order partake of the 
invalidity of the order itsell Id. 

90. Possesden is Property. Posses- 
sion of the subject-matter of controversy is 
property, and cannot be disposed of, except 
in due course of law. Id. 

91. Title-Po«e§8ioA— Snrresder of 
possession* To justify the interference of 
equity, the complainant must in general be 
in possession or have established his right 
at law, or brought an action to recover pos- 
session, or his exclusive risht must be ad- 
mitted by defendant, and tne court will, in 
all such cases, proceed with great caution. 
Brcickm v. Preston, 1 Pinney, 584 

Although a defendant to a bill for injunc- 
tion does not show a legal right to posses- 
sion, yet as a court of equity has no direct 
jurisdiction to try title (except in certain 
difficult and complicated cases affording 
some peculiar ground for equitable inter- 
ference), it will not decree that the defend- 
ant surrender possession. Id. 

92. Stockholders against Tmstees. 

The board of trustees of a mining corpora- 
tion denying the corporate ownership, and 
asserting tiUe in their own right, and work- 
ing the lode for their own l^nefit, may be 
enioined at the suit of one or more stock- 
holders; and in such case evidence of title 
in the corporation and the entry by de- 
fendants as the tmstees of such corpora- 
tion will support a finding in favor of the 
plaintiff, as to the ownerdiip. ParroU v. 
Bper», 40 Cal. 614. 

98. Stolen stoek — Special case. A 
mining company having found a portion of 
its ground covered by the claim of another 
eompanv whose stock was held only at a 
nommal value, bought up the entire 
amount of such stock; afterward such stock 
was lost, or, as averred by complainant, 
stolen, and came into the hands of parties 
who proceeded to control the corporation bv 
representing such stock, and to act ad- 
rersely to the company which had bought 
wa the stock. Defendants filed no answer: 
Meldt that tlie complaint presented a prima 
/aek case for relief in the discretion of the 
court, the exercise of which discretion in 
the court below should not be disturbed. 
Sierra Nevada M, Co, v. Sean, 10 Nev. 
817. (Beatty, J. dissenting.) 

. 94. AssessMentft— Selling stock. The 

tcnstees of a mining corporation will not 



be enjoin^ from selling stock for unpaid 
assessments, in cases where the assessment 
is levied for the purpose of paying the 
proper and legal expenses of the company, 
if the assessment does not exceea the 
amount allowed by law. SulUvan v. Trua^o 
G.S8,M.Co.,29CbIS85. 

96. Mortga^ Mine. Capner mAA 
his farm to a mining company by articles 
in which the payment of certain install- 
ments of purchase-money was secured by a 
clause to the effect that ne should liave'all 
the remedies of a mortgagee. In other 
clauses the fact of the sale Ming for mm- 
ing purposes appeared. The vendor sued 
to foreclose, and prayed for an injunction 
meanwhile. Injunction refused, the carry- 
ing on of a mine upon premises purchased 
and occupied for mining purposes not being 
waste. Cfapner v. Fkmington M.Co., 2Cir, 
Ch. (N. J.) 467. I 

96. To Restrain Sale tiU title set- 
tled. Where a purchaser of mining lands, 
machinery and slaves, gave a mortgage on 
the property to secure purchase-money, and 
on account of difficulties arising in the title 
to portions of the propert^r, mines and 
slaves, it was agreed, in writing, that on 
certain conditions as to interest and a sum 
down, that payment of the residue should 
be postponed until certain suits were set- 
tlea: Held, that equitv ou^t to restrain 
the sale while the title was in doubt as 
long as the conditions were complied with. 
High ShoaU M. Co. r. Orkr, 4 Jones' £q. 
(N.C.)182. 

97. Smelting works— Nuisance. H. 

sold land t6 persons who were described in 
the conveyance as copper-smelters and co- 
partners, and as purchasing for the par- 
poses of the partnership; and who, between 
the contract and the conveyance, nearly 
completed smelting-works on the lands. 
H. subsequently s^d neighboring land to 
the plaintiff, who bought with fuU notice of 
the existence of the copper works. The 
plaintiff recovered judgment at law, with 
substantial damages for injury done to his 
land by the smoke of the woiks, and then 
ffied his bill for an injunction. Wood,y. C, 
held that the plaintiffs' having come to Uie 
nuisance did not disentitle him to equitable 
relief; and that H's having sold the site of the 
works with full knowledge that such works 
would be erected on it did not disentitle 
him, or those claiming under him, to com- 
plain of any nuisance which the woiks 
might occasion, and his honor granted an 
interlocutory injunction: HM, on appeal, 
that the injunction had been rightly granted. 
Tipping v. Si, Helenas Smelting Co., L. K, 1 
Ch. App.» 66; see case at law between same 
parties, 4 B. & S., 608^ 616; 5 Id. 935;d5 
lTj. Q. B. 66. 
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98. Salt WeU-Faete dovbtftil, and 
tmeetioA impossible. A motion was 
made for an injunction to restrain the de- 
fendants from proceeding with a shaft and 
other works, by which the plaintiff was ap- 
prehensive that his brine pit and apparatus 
for the manufacture of salt woula be ir- 
remediably injured. The evidence of the 
plaiutifT and that of the defendants was 
altogether conflictin^g, and an inspjection of 
the defendant's shan was impracticable, in 
consequence of bein^ filled with brine. The 
oourt refused an injunction, and directed 
that the costs of the defendants should be 
costs in the cause; but that the question 
whether the plaintifiTs costs ought to be 
costs in the cause should stand over till the 
hearing. McCvrdy v. Noak^ 17 L. J., Ch. 
165. 

99. Injonetlon after Terdict—Proteet- 
iog orchard. Plaintiff had taken up and 
for eight years had occupied, under the 
possessory act of California, a tract of two 
tkundred and twelve acres, a part of which 
he had planted as an orchard. Defendants 
entered and located a mining claim within 
the tract, and washed away the fruit trees. 
Defendants claimed the right to occupy for 
miniog purposes, tendering to plaintiff what 
they considered the value of the fruit trees. 
Plamtiff obtained a temporary injunction, 
and afterward damages in trespass, but the 
court refused to grant a perpetual injunc- 
tion: Held, on appeal, that the verdict in 
trespass was conclusive of the rights of the 
parties, and the plaintiff was entitled to a 

?erpetual injunction. Daubtnspeck v. Orear, 
8CaL443. 

too. Cestni que trust — Injunction 
pending trial of riglit. Where A., one 
of several cestuis que trust filed his complaint 
under the code praying for the recoverjr of 
land and damages, and also an injunction 
to restrain the defendants from mining said 
land: Held, that as he must necessarilv fail 
b sustaining his demand for the land, on 
account of not being the legal owner, he 
was not entitled to an injunction. CHUeti 
T. Treganza, 13 Wise 472. 

The holder of the legal title (trustee) may 
have a temporary injunction, pending the 
trial of an action of ejectment or of waste, 
or the final hearing of a bill praying for a 
perpetual injunction; or the equitable owner 
may have lilce relief, either under the gen- 
eral powers of a court of eq^uity or under 
the code. Id. 

101. Frandnlent Be-entry. Where 
ipon sale of a quarry, with agreement by 
midee to supply venaor with marble there- 
from, reserving right of entry to take the 
marble himself in case the vendee failed to 
■apply it, the vendor had entered upon a 
pretense of foilure which did not exist: 



Held, that the vendor was rightfully en- 
joined from preventing complainant resum- 
ing possession for any cause theretofore ex* 
istmff, but that such decree should leave in- 
tact his right of entry for any breach which 
might afterward exbt Rutland Marble Co, 
V. Eipley, 10 Wall 339. 

102. Patent to Quarter Section con- 
taining lode. Perpetual injunction grant- 
ed to restrain defendant holding a patent 
of the United States upon a qiiarter section 
entered and patented as agricultural land 
upon which in fact a lode location, under 
the mining act of 1866, existed at the time 
of the entry and patent, from asserting any 
title to the lode, and from in any manner 
interfering with the plaintiff in working 
the same, upon the assumption that such 
patent conveyed no title against the mining 
locator. Gold HiU Q, M. Co, v. Ish, 5 Ore- 
gon, 104. 

108. Partner— Negotiable paper. In- 
junction granted ex parte to restrain the 
negotiation of a bill of exchange accepted 
by a partner in a colliery in the firm name 
for his private debt. Hood v. Aeton, 1 
Russ. 412. 

104. Answer— Deed— Seyeral minerals 
in same Ore — Iron. Zinc. Franklinite. 
Complainants were the unaisputed owners 
of all the Franklinite and iron ores upon a 
certain tract when they were found sepa- 
rate from the zinc, and claimed to own all 
such ores, whether separate from the zinc 
or not. Defendants were the undisputed 
owners of all the zinc and ores other than 
Franklinite or iron, and claimed ib own the 
Franklinite and iron ores when they did 
not exist separate and distinct from zinc 
ores. It appeared that the ores or minerals 
were so comoined as to render it often diffi- 
cult to decide which metal preponderated 
in quantity or value in a given specimen, 
and so as to render it difficult if not impos- 
sible to mine either one without at the same 
time taking the other. Upon motion to 
dissolve injunction: Held, 1. That the dis- 
pute was not about facts, but was a question 
of legal construction, and of the proper in- 
terpretation of the grants of the mining 
rights; 2. That the matters in controversy' 
were not of such a nature that a denial by 
the answer would entitle the defendants to 
a dissolution of the injunction as a matter 
of course. Boston Franklinite Co, v. Hf. J, 
Zinc Co,, 13 N. J. Ch. 216. . 

105. Possession. In the matter of re- 
straining tnreatened irreparable injury by 
mining, it is a matter of indifference wheth- 
er the plaintiff is in or out of possession. 
More V. Maseini, 32 CaL 690; Chapman v. 
Toy Long, 4 Sawyer, 33. 

An iniunction will be allowed to restrain 
the worldng of a placer claim located by 
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eomplainantis under the United States min- 
ing acts, although prior to such location, 
and, at the time of the commencement of 
the suit the premises were, and continued 
in the possession of other parties, those par- 
ties hemg aliens, (Chinese) who have no 
right since the passage of the mining acts 
to appropriate the puhlic domain. Chap- 
many, Toy Long, 4 Sawyer, 36. 

Possession need not be recovered in an 
action at law prior to the granting of an 
injunction to restrain the removal of the 
gold from a placer claim. An injunction 
18 now allowed in all cases of trespass upon 
mines, upon the ground that they are, or 
may be, an Irreparable damage to this spe- 
cies of property. Id. 

106. Patented preminee* When prem- 
ises containing gold are held under patent 
from the United States, an injunction lies 
to prevent miners from excavating ditches, 
digging up the soil and flooding a portion 
of uie premises for the purpose of extract- 
ing the gold. Henahaw v. Clark, 14 Cal. 
160. 

107. Mining, an irreparable damage. 

Such injuries are calculated to destroy the 
entire value of the land for all useful pur- 
poses; they are irreparable. Id. 

108. Waste and trespass. The techni- 
cal distinction between waste and a mere 
trespass has been long disregarded by courts 
of equity, and the nue now is, that where- 
ever a trespass is attended with irreparable 
mischief or a multiplicity of suits or vexa- 
tious litigation, an injunction will be al- 
lowed the same as if it were a case of waste. 
Chapman v. Toy Long, 4 Saw. 28. 

109. Technical, distingaished from 
desU*nctiye^ Trespasses. The construc- 
tion of a diteh across rock^, barren and 
uncultivated land is not an irreparable in- 
jury. The distinction between technical 
trespass and trespass going te the extent of 
irreparable injury, is the foundation of the 
jurisdiction of equity in the latter class of 
cases, and trespass in the former class of 
cases will not be enjoined, although the 

SlaintiflTs legal right te the land may not be 
enied, the defendants being solvent and 
able te respond in damages. Thorn v. 
Sweeney, 12 «ev. 251. 

110. Mineral springs— Trade-mark. 

The owner of a peculiar product of nature 
like natural mineral water, who has applied 
te it a conventional name, by which it has 
become generally known, is entitled to be 
protected in the exclusive use of such name 
as his trade-mark in the sale of the article. 
Congress & Empire Spring Co, v. High Hock 
Spring Co., 45 W. Y. 291; Dunbar v. Glenn, 
43 Wise 118. 



A defendant owning a mineral spring, al- 
leged to have exactly the same properties 
as the mineral spring of plaiutiiE^ twelve 
hundred feet distant, enjoined from the oae 
of term "Bethesda mineral water," or use- 
ing the trade-mark "Bethesda" under which 
name duly entered in the United States 
patent-office, and used as a brand on the 
oarrels of plaintiff, plaintiff had introduced 
the water from her spring into the market, 
and thereby acquired a reputation, giving 
commercial value to the waters of the spring 
owned by her. Ihinbar v. Olenn, 43 Wise 
118. 

Where the plaintiffs and purchasers <tf 
the spring, and all the interestoof the origi- 
nal propnetors who invented and used the 
wora ** Congress" as a trade-mark, they are 
entitled to relief by injunction against sel- 
lers of mineral water attempting to appro- 
priate such word as descriptive of the water 
sold by them. Congress A Empire SprtM 
Co, V. High Rock Congress Spring Co., 45 N. 
Y. 291. 

111. Making Brick. Lessee for yean 
without impeachment of waste, enjoined 
from converting the soil into brick, at the 
suit of a remamder-man, upon the ^ond 
of its being a destruction of the iuhentanoe, 
but allow^ to carry off the brick already 
made. Bishop qf London v. Web, 1 Peers. 
Wms. 627. 

B. Practice. 

112. Equity Jurisdiction haTing ones 
attached— Acconntinflr—Accrning dam- 
ages. Defendants' well having struek oil 
before the hearing, which, from its situa* 
tion, decreased tne flow of complainante' 
well, an accounting was had, based upon 
the yield of the respective weUs: Had. 
that the iurisdiction of the court extendea 
beyond tne writ of injunction, and a decree 
for the damages was ordered. Allison S 
Evan's Appeal, 77 Pa. St 221. 

A court of equity will decree an accoont 
of waste at the same time with an injnno- 
tion, and make such decree as will settle 
the entire controversy. Id. 

118. Inequitable motifes not aided. 

Where a party bought lands on the bank of 
a stream with the sole purpose of forcing 
their re-purchase at a great advance by the 
proprietor of a costly quartz mill above, a 
necessary consequence of the operations of 
such mul being that lar^ quantities of 
mill-tailings were continually deposited by 
the stream on the lands below, so por^ 
chased by complainant: Held, that com- 
plainant's motive in purchasing, might he 
inquired into, and that instead of granting 
an injunction to restrain such injury which 
would sacrifice valuable property, the 
court would leave complainant to his reme- 
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dy in damages. Edwards y. AlUmez, M, 
CV)., 6 Central Law J. 189, Dillon, J. Sup. 
a Mich. 187a 

114. Partteg. Tenant for life having 
made a lease of coal mines amounting to a 
(orfeitore cannot join the remainder-man in 
a bill for injunction. WerUworth v. Turner, 
SVes-Jr. i 

lU. Non-resident Defendant. The 

residence of one of several tortfeasors with- 
out the jurisdiction of the court, cannot be 
alle^ to prevent the exercise of the au- 
thonty of the court upon the property; and 
his name may be dropped by amendment 
(he not appearing and not oeing served) 
without prejudice to a motion for injunc- 
tion. CoU 8, M. Co. y. Virginia W. Co,, 1 
8aw. C. C. 470 and 686. 

In an action to restrain the diversion of 
water by tortfeasors, one of the tortfeasors, 
who resides out of the jurisdiction of the 
eonrt may be omitted, and (not having 
been served) the court will allow an amend- 
ment by dropping his name, without preju- 
dice to a motion for injunction. Id. 

Non-resident owners or claimants out of 
the jurisdiction of the court, working a 
mine by their agents: Held, not necessary 
parties defendant to a bill for injunction. 
United StaUs v. ParroU, 1 McAlL C. C. 
271. 

116. Temperary, to prevent innnda- 
UdB. On a bill for an injunction to pro- 
tect the plaintiffs* coal mines from injury 
by the water flowing to them from the de- 
fendants' colliery, the court, on motion, 
mnted an injunction restraining the de- 
fendants ^m working their coal mines in 
any places which might injure or endanger 
the plaintifis' mines, until answer or fur- 
ther order, but gave no directions for the 
trial of the ri^ht in a court of law. The 
parties went into evidence, and the cause 
was brought to a hearing, when the court 
refuted, until the plaintiffs had established 
their right at law to make the injunction 
perpetual, but retained the bill for a year, 
givmg the plaintiffs Ubertjr to brin^ such 
action as they inight be advised, continuing 
the injunction in the meantime. The de- 
fendants mine overlaid that of plaintiff, 
and danger of inundation was alleged. 
The temporary writ was allowed on the 
fects of tne pfuticular case, in the discre- 
tion of the chancellor, without deciding 
any point of law or fact. Duke qf Beaufort 



any point 
▼. Morri$, 



6 Hare, 340. 



117. Temporary writ pending qnes- 
tloB of JoriMiction. Where proper aver- 
ments are made in a bill as to lunsdiction, 
they impart a primfii facie jurisaiction to the 
court, and enable it to do justice between 
the parties in casea of irremediable mischief, 



(the working of a gold mine) by the issue of 
a temporary injunction until tne plea to the 
jurisdiction is disposed of; the plea does 
not oust the jurisdiction, but it ought to be 
disposed of speedily. Fremont v. Merced 
M. Co., I McAll. 267. 

118. Requisites for bUl-^Tase for in- 
terloentory writ, pending ejectment. 

Where a bul was brought alleging a con- 
tinuing trespass by minug copper ore, show- 
ing that the complainants nad been dis- 
seized, and praving an injunction pending 
an action for forcible entry and detainer, 
and for an account of mineral exsected, and 
for decree that defendants surrender posses- 
sion and the complainants be quieted in 
their title: and it appeared that the de- 
fendants were in possession under claim of 
right: Held, that the bill did not state a 
case entitling them to relief; that ejectment 
was the proper remedy with a preliminary 
injunction on a proper bill snowing the 
pendency of such action to try title, and 
that after recovery therein the plaintiffs 
could obtain satisfaction by an action for 
mesne profits. Bracken v. Preston, 1 Pin- 
ney, 684. 

119. Interloentory, at Chambers— Ap- 
peal. The order of a district judge at 
chambers granting an injunction ex parte, 
is virtually the a(S of the court and may be 
enforced in the same way: or may be ap- 
pealed from without preceding such ap- 
peal by a motion to dissolve. SuUivafi v. 
Triuf/o O. A S. M, Co,, 33 Cal. 385. 

120. Not granted before answer. The 

court will not grant an iniunction to stay 
waste in digging mines till the answer is 
come in or the defendant has made default 
in not putting in his answer. Louther v. 
Stamper, 2 Atk. 496. 

121. Mandatory writ before hearing 
—Diversion of underground stream. 

Plaintiff in excavating a tunnel to its min- 
ing claim on the public lands of the United 
States, struck a snbt«rraneau flow of water 
which it appropriated and enjoyed for sev- 
eral years. Defendants ran a tunnel from 
a distant point into the mountain, to a point 
directly under and some thirty feet below 
the point where the plaintiff ootained said 
water, whereupon the water was diverted 
from plaintifl^B tunnel into the tunnel of de- 
fendants, and bv them appropriated to their 
own use: Held, that such diversion was 
wron^ul and that plaintiff was entitled to 
an injunction. A preliminary and manda- 
tory writ was granted. Cole M, Co, v. Vir- 
ginia W, Co,, 1 Saw. 470, 686. 

122. Irreparable injury, how stated. 

The mere statement that injury is irrepar- 
able by reason of defendants taking ores, 
and the impossibility of ascertaining the 
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amount and value thereof, is not a sufficient 
statement of irreparable injury. "The 
facts should be stated from which the court 
could learn that the taking and selling the 
ores would be such injury." LtUham v. 
Ctmck, 1 Utah, 242. 

128. PendiAsr trial at law. Lord of 
the manor restrained from opening mine on 
copyhold lands pending trial of the question 
at law of his right so to do. Cfrey v. North- 
umberland, 13 Ve& Jr. 286; S. C, 17 Id. 281. 

124. Proceedings in aid to tettle 
title required. To entitle a party to in- 
junctive relief, the restraining of defend- 
ants in possession from operating a mining 
claim, the plaintiiTs title must be shown to 
be clear and undisputed, or it must appear 
that steps have been taken to establish the 
title at law, or valid and satisfactorv reasons 
be shown for not doing so. It would be gross 
iniustice to allow a temporary injunction, 
when upon the face of the papers it appears 
that a perpetual injunction could never be 
granteo. Old Telegraph M, Co. ▼. Central 
SmeUing Co., 1 Utah, 331. 

As no perpetual injunction could be sus- 
tained on a oil! to restrain the working of 
a mining claim without establishing the 
title at law, no temporary injunction snould 
be allowed to restrain such working in the 
absence of any suit to try title, or of excuse 
for not bringing one. Id. 

125. Judicial notice of suits alTect- 
ing the mine. In applications for in- 
junction a jud^ may take judicial notice 
of the files of his own court showing suits 
involving the legal title to the property. 
Lyon V. Woodman, 3 Leg. Gai. 81. 

And the failure to diligently prosecute 
such suits is a ground for refusing an in- 
junction. Id. 

126. Before Title esUbUslied. A 

court of equity will rarely restrain, by in- 
junction, tne workintr of mines until the 
title is established at law. jV^ J, Zinc Co, 
V. N. J, FranklinUe Co,, and Bo$U>n Fr, Co, 
V. N. J, Zinc Co., 13 N. J. Ch. 323; S. C. 
14 Id. 308. 

127. 8nit at law. Chancery has juris- 
diction to preserve the subject-matter by 
injunction, pending proceeding to try the 
right thereto, and it is not indispensable 
that there should be a particular form of 
suit, or that it should be in a court of law, 
if the proper steps are being taken to de- 
cide title: e. g., by proceedings under a 
special act of congress. U, 8. v. ParroU, 1 
McAll. C. C. 271. 

128. Issues of law. A court of equity 
(upon bill to restrain working of a gold 
mine), will not try the legal rights of par- 



ties to real estate. Irwin v. Davidion, 3 
Ired. £q. (N.C.)dll. 

129. Title in dispute — Practice. 

Courts of equity will not usually grant a 
perpetual injunction, in a case where the 
title to the premises is put in issue, and 
where, from the evidence, the title is in 
doubt; but will only grant a temporary in- 
junction to restrain the parties until the 
title can be settled at law. But the chan- 
cellor may hear evidence on this point, not- 
withstanding. Lockwood v. Lun^ord, 56 
Mo. 68. 

180. Title disputed. The rule that aa 
injunction will not issue where the denial 
of title by the defendant is positive, is not 
inflexible. Merced M, Co, y. Freemoti, 7 
CaL 317. 

The allegation in complainant's bill that 
defendants justify under an adverse clain 
to the mine will not in any sense prejudice 
the plaintifTs right to an injunction. Id. 

181. Title admitted by demnmr. 

There is no occasion that the plaintiff 
should first establish his title at law, before 
he can obtain the injunction when the ave^ 
ment of his right in the complaint is ad- 
mitted by demurrer. Twhimnc W, Co. v. 
Chapman, 8 Cal. 392. 

182. Injunction wbere plalntilf pre- 
Tcnts Mr trial. Whether after a veidiet 
at law, in an action of trespass, the conit 
will fprant an inj unction asainst future tres- 
pass m fayoT of parties who refused at the 
trial to produce documents necessary to a 
fair decision, quare. Field v. Beaumorit, 1 
Swanst. 204. 

188. Iidury to workings considerei— 
Speedy trial. The local means of work- 
ing etm. min€», the damages arising from 
delay in opening them, or the loss of the 
o[>portnnity of working them in connection 
with contiguous mines, are to be considered 
upon the question of injunction. Orty v. 
Northwmberland, 17 Yes. Jr. 281; S. C IS 
Id. 236. 

And an injunction upon these considera- 
tions oui^ht not to be continued unleee a 
speedy trial of the issue at law be insured. 

184. General Beliel^ Prayer. Ges- 
end relief should not be granted on a hill 
praying only the issuance of an injunctioiL 
Boyle V. Latrd, 2 Wis. 316. 

185. Prayer. A decree of injunction 
cannot be rightfully extended beyond the 
prayer of the bilL Leilham v. Ctukk, I 
Utah, 243. 

188. ElTMt of Answer. Where the 
answer- to a bill for injunction (to restrain 
the working of a mine) fully and fairly de> 
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aies both the title and possession of com- 
pUinant, no testimony being taken, and the 
ease standing on the pleadings alone, the in- 
junction should be dissolved until good 
reason appear for continuing it. " But no 
reason appears to make this an exceptive 
case " (it being an ordinary case of alleged 
taking of ore by mining out of a mme 
claimed in fee by complainant) Moffnet 
M. Co. V. Page, 9 Wev. 34a 

There are exceptions to the rule that the 
court will not decree an injunction where 
the material averments of tne bill are trav- 
ersed by the answer, but no special reason 
for exception appears in this case (the case 
bein^ to restrain waste by mining, but no 
particulars appearing in the report ) L(uiv 
Bryan G. A S. M. Co. y. Lady Bryan j/. 
Co, 4 Nev. 415. 

1S7. Praetiee — Answen Upon a 
hearing in case of waste upon bill and an- 
swer alone, the denial of the commission of 
waste made in the answer is to be taken as 
tme. Meed v. Beed, 16 N. J. Ch. 24& 

118. Benial of Eqnlties — Affldarits. 

Where the answer to bill for injunction 
(to restrain mining upon a quartz led^e 
claimed by both parties) denies all the equi- 
ties of the bill, and the bill is not supported 
liy affidavits, the injunction must oe dis- 
solved. JUal del Monte O. Jc 8. M. Co. v. 
Pond 0. d: 8. M. Co., 23 CaL 82. 

189. Eqatties denied — Answer nn- 
npported. Upon bill for injunction to 
restrain the working of a ledse of silver ore, 
where the answer denied SX the material 
averments of the bill, and the bill was 
wholly unsupported by affidavits or other 
e?idence, ana the case submitted for hear- 
ing, on the pleadings: Held, that the re- 
fiuial to dissolve the injunction was error. 
Joknton v. Wide We$t M. Co., 22 CaL 
479. 

The entire equity of the bill in such a 
case being denied by the answer, and there 
hein^ no support to the bill, the injunction 
should be dissolved. Id; BumtU y. IFAtto- 
litiei, 13 CaL 156. 

140. Beniai of Eqoliles. Where the 
answer denies directly and positively, upon 
personal knowledge, the allegations of the 
ml], it "denies the e<^uity of the bill," 
and acting upon it as evidence, the injunc- 
tion will De dissolved by the court, in the 
absence of extraordinary circumstances. 
XJ. 8. y. Parrott, 1 McAll. C. C. 271. 

141. DeniAl of Fnnd. Where fraud, 
^gery and ante-dating are distinctly al- 
leged m the bill, and the only denial of them 
b on *' information and belief" it is not a 
"denial of the equity of the bill," and can- 
not arrest the iasue of an injunction, or au- 



thorize a dissolution of it if one has been 
granted. Id. 

142. Answer— Information and be- 
lief.— The court will not dissolve a prelini- 
inary injunction upon a denial of the ec^ui- 
ties of the bill upon information and belief; 
nor upon affirmative allegations of new 
matter meeting the equities of the bill made 
only upon information and belief. Cole 3. 
M. Co, V. Virginia Co., 1 Sawyer, 686. 

148. Matters In ayoldanee. On a 

motion to dissolve an injunction, matters 
set up by way of avoidance in the answer 
responsive to the bill should be deemed, on 
sucn motion, equivalent to an affidavit by 
the defendant. Such matters, on the final 
hearing, must be proved by the defendant. 
United 8tate8\. ParroU, 1 McAU. C. C. 271. 

144. Answer— Affldayits. As to the 
effect of answer and affidavits in general 
and special injunctions, see Maden v. Fee- 
vers, 5 Beav. 503. 

145. Affldayfts. Neither bill nor an- 
swer can be supported by affidavits as to 
title. So held on motion to enjoin working 
the New Almaden quicksilver mine. UniMl 
States v. ParroU, 1 McAU. C. C. 271. 

The admissibility of affidavits on the 
question of waste considered. Id. 

146. Waste— Aflldayits. It seems affi- 
davits may be read by the plaintiff in con- 
tradiction of an answer that acts of waste 
were not done or threatened. Norway y. 
Bowe, 19 Ves. Jr. 144. 

147. Wasto— Praetiee. It has become 
almost a nuitter of course to grant an in- 
junction to stay waste. Smm y. City of 
Borne, 19 Ga. 89. 

148. Incidental aecoant for waste. 

An account for waste done is incidental to 
relief by injunction against future waste, 
and is directed on the principle of prevent- 
ing multiplicity of suits. Ackerman v. Van 
Houten, 4 Halst N. J. Ch. 476. 

149. Aeeonnt, when Incident. Dis- 
tinction between the cases in which the 
right to an account is incident to the in- 
junction and the cases where it is independ- 
ent of such relief, with especial reference 
to the case of mines and timber. Parrott 
y. Palmer, 3 Myl. & K. 632. 

150. Aeconntlng. Upon a bill going 
only for an injunction to restrain part own- 
ers from interfering with lessees' salt works, 
an accounting cannot be ordered. Stuart 
v. WhUe, 25 Giatt. (Va.) 300; MitcKeU y. 
McCaU. Id. 

But in connection with another bill be- 
tween owners in the same court, the order 
to account may be made in both cases. Id. 
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151. With Aoeount— PUdniiir dis- 
seized* No injunction will be allowed in 
eases of trespass with an aoooont, where 
the complainants (beins disseized) cannot 
maintain an action u>t mesne profits. 
Bracken y, PresUm, 1 Pinney, 584. 

1 52. Praotiee — Cofjyhold -- Answer- 
Title. Prelinunary injunction granted to 
restrain the working of mines recently 
opened upon bill charging the lands to m 
copyhold, although the answer denied such 
averment, and asserted positively that they 
were freehold, and therefore belonging to 
the defendant; the court refusing, upon the 
special facts stated, to direct plaintiff to 
bring his action, the bill settinff forth facts 
in support of the complainant^ claim not 
denied by the answer. Oreenwieh JiotpUal 
V. BlackeU, 12 Jurist, 151. 

158. Nonsuit— New trial. A dissolu- 
tion of a preliminary injunction should be 
granted upon a nonsuit as a matter of 
course; but if the cause is remanded for a 
new trial the complainant is entitled to a 
renewal of the injunction. Harris v. Mc- 
Gregor, 29 CaL 124. 

154. Notiee— Extent of order of dis- 
solution. An injunction eranted at cham- 
bers without notice may be dissolved without 
notice. Leitham v. Cuskk, 1 Utah, 242. 

But the order of dissolution can go no 
further than to undo the original order; it 
cannot, before notice, order the reinstate- 
ment of parties dispossessed under the 
original order. Id. 

155. Insolvency. Where irreparable in- 
jury or inadequate relief at law is alleged, 
insolvency of the defendant need not be 
superadded. Sierra Nevada if. Co. v. Sears, 
10 Nev. 317. 

156. Gold Mine — Insoivene^r— Effeet 

of Answer. Upon answer distinctly de- 
nying the equities of a bill, an injunction 
yml be denie^L But an injunction granted 
on a bill based upon title in the complain- 
ant, the great value of the land as a gold 
mine, and the irreparable injury by de- 
fendants digging the gold, and the insolv- 
ency of the defendants, will not be dissolved 
upon an answer setting up an affirmative 
title in the defendants, and denying no 
allegation of the bill except title and in- 
solvency. Moore v. Ferrelt, 1 €ra. 7. 

157. Insoivency- Laehes. In view of 
the injurv to a mine by suspending opera- 
tions and the ruin of the machinery, and 
in considera^on of Ave years delav in 
bringing action, the insolvency of a defend- 
ant sought to be enjoined becomes imma- 
terial. Irwin V. Davidson, 3 Ired. £q. (N. 
0.) 311. 



158. Wftter— Insolvency, etc. An in- 
junction to restrain the diversion of water 
ought not to be granted unless equitable 
circumstances, beyond the mere aU^tioa 
of irreparable injury, be shown— as inaoW* 
ency, impediments to a judgment at law, 
or to adequate legal relief, or the threat- 
ened destruction of the property, or tiie 
like. BumtU v. Whitesides, 13 CaL 156. 

159. Trivial damsM — Imolyetcy— 
Discretion. Upon bill for injunction to 
restrain miners m>m undermining the im- 
provements on a milk ranch, where the 
court in its discretion refused the writ, the 
damage threatened being trivial: Held, not 
such abuse of discretion as to be inter- 
fered with, although insolvency of the de- 
fendants was alleged in the bill, it being 
denied in the answer. Slade v. SulUvan, 
17 Cal. 103. 

160. After new trial granted. If, in 

an action to try the right to a mining claim, 
a preliminary injunction is granted on 
plamtrfiTs motion, and on appeal to the so- 
preme court a judgment in tavor of pUintiff 
IS reversed and a new trial granted, this 
granting of a new trial does not entitle the 
defendimt to a dissolution or modification 
of the injunction. Hess v. Winder, 34 CaL 
27a 

191. Alter reeoTcry in trespan— 
Practice— Cal. In an action for a tresp^s 
upon a mining claim, where the complaint 
avers that the defendants are working upon 
and extracting the minerals from the claim, 
and prays for a perpetual injunction, and 
the answer admits the entry and woik, 
but takes issue upon the title; if a jury to 
whom the issue of title is submitted find 
in favor of the plaintiffs, it is the duty d 
the court to decree the equitable relief 
sought, and enjoin defendants from future 
trespasses. McLaughlin v. KeUy, 22 CaL 
211. 

The complaint charged that the defend- 
ants had wrongfully entered upon a tract of 
mining ground (described by metes and 
bounds) owned by the plaintiff, and had ei- 
tracted therefrom eold-bearing earth of the 
value of $1000; and that they threatened to 
continue their wrongful acts, and prayed 
for damages in the sum of $1000, ana for a 
perpetual injunction. The answer set up 
title in defendants to a specific portion <h 
the tract claimed by plaintiffs, and denied 
that they had worked upon any other por- 
tion than that to which they thus asserted 
title. Id. 

162. Practice in conaeetion with 
trespass snit, Cal. Plaintiffs sued for 
damages by reason of alleged trespasaea 
upon a certain portion of quartz miniag 
ctaims, averred in the complaint to be the 
property and in the possession of the plaint- 



Digitized by 



Google 



INJUNCTION. 



149 



iSk, and alleging farther the insolvency of 
defendaato, asking an injunction against 
farther trespasses, which was granted. 
The defendants denied all the allegations 
of the oomplainty and averred ownership. 
The iury found generally for the defend- 
ants bat the court below refused to dissolve 
the injunction: Held, 1. That the action 
amounted to an action of trespass, with an 
injunction in aid; 2. That the action hav- 
ing failed^ the injunction should go with 
it; 3. That an ancillary writ should abate 
with the suit which it supported, plaintiffs 
having failed to prove that which would 
have been necessary to maintain their suit; 
although the action need not be considered 
as deciding the question of title, nor as de- 
barring nlaintiff from proceeding^ for orig- 
inal rduet for irreparable injury going to the 
destruction of the inheritance. Brerman v. 
OiuUm, 17 CaL 372. 

1((8. Damages— CalifomU practice. 

A claim for damages for trespass committed 
and a prayer for injunction to prevent fur- 
ther waste may be joined in the same com- 
phiint More v. Maaami, 32 Cal. 590. 

164. BeeeiTCn Defendants being en- 
joined from working a mine, it does not 
loUowthat a receiver should be appointed 
to take charge of it; such appointment must 
depend upon circumstances. United States 
T. Parrott. 1 McAlL, C. C. 271. 

l^i. Deflnite decree —Railroad 
bridge. In inj auction against mining '* in 
sach manner as to affect Uie stability of the 
Victoria bridge, or the railway, or other 
works of the plaintiffs in the bill men- 
tioned," is not too indefinite. The distance 
within which the works of the mine could 
approach could not be determined a priori, 
ana the defendant is bound at his peril to 
observe the rule as expressed in the writ. 
Iforth Eadem Railroad Co. v. ElUoa, 30 L. 
J. Ch. leo. 

166. Construction of decree as to 
matity of water. A decree enjoining 
the owners of a mining claim situated on a 
creek below a dam at the head of a ditch, 
from diverting any water from, or in any 
manner intemring with the waters of the 
creek that rise above the dam, does not 
wevent the owners of the mining claim 
trom osing the waters of the creek which 
may flow down the same after the ditch is 
npplied. American Co, v. Bradford, 27 

167. Worldng nnder canal— Stat- 
^rj limit. By a canal act mines and 
minerals were reserved to the owners of the 
land with the ri^ht to get such minerals, 
but not so an to injure navigation; b^ sub- 
sequent sections owners were prohibited 



from working within ten /yards of the canal 
without the consent of the proprietors of 
the canal, who might either consent or com- 
pensate the owner for the minerals within 
that distance: Held, that the owners should 
be enjoined from working at any distance 
from the canal in cases where actual in- 
jury to the canal would result, upon paying 
compensation the same as if the minerals 
were within the limit of ten yards. Mid- 
land Railway Co, v. Checkley, Law Rep. 4 
Eq. 24. 

108. Diversion of water— Pleading. 

A complaint alleging that plaintifi's had for 
a lon^ time conveyed water from a stream 
for mining purposes by means of a ditch, 
and had thus acquired a prior right to the 
enjoyment and use of the water, and were 
in peaceable possession thereof when de- 
fendants wrongfully diverted the same, and 
deprived plaintiffs thereof, and were con- 
tinuing so to do, is sufficient to maintain a 
grayer for an injunction. Tuolumne Water 
o. V. Chapman, 8 Cal 392. 
The allegation in the complaint that de- 
fendants wronj|[fulIy claim some pretended 
and fictitious n^ht to the use of tlie water 
does not prejudice the right of the plaintiff 
to the injunction. Id. 

109. Ditcii Biglit absolBte— Condi- 
tional relief. If a party owns a ditch and 
the right of way from the same to conduct 
water for mining purposes, and has acquired 
such right by priority of location, the court 
should not, m an action to enjoin another 
party from washing away the ground over 
which it passes, limit the plaintiff's ri^ht 
by imposing conditions, c g,, by allowing 
the defenoant to wash away the ditch 

Srovided he builds a flume or other aque- 
uct in place of the ditch of sufficient 
capacity to carry the water, and give bond 
to pay the damages sustained thereby. 
Gregory v. Nelson, 41 CaL 279. 

170. Appearance— Practice. A court 
of chancery, where the sole object of a bill 
filed is to obtain an injunction, will not 
allow that object to be resisted without 
holding the defendant to a general appear- 
ance in the action. Thomborough v. Savage 
M, Co. 1 Pac. Law Mag. 267; U. S. Cir. 
Ct., Baldwin, J. 

171. Contempt-^Writ modified— Man- 
damns. When an injunction granted on 
an ex parte application was modified on 
motion of defendant, without notice to 
plaintiff, on defendant's giving bond: Held, 
that subsequent acts of defendant, in viola- 
tion of the original injunction, were not in 
contempt Fremont y, Merced Mining Co,, 
9 Cal. 19. 

The remedy of the plaintiff, if there was 
error in the order modifying the injunction, 
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is by appeal, but he cannot have a manda- 
mus to compel the issuance of attachment 
for contempt Id. 

172. Writ aipaiiigt mine In another 
eonntj. The court of chancery, in a 
county where the parties are found within 
the jurisdiction of the court, may grant an 
injunction to prevent the opening or work- 
ing of mines situate in another county, and 
enforce the writ through the defendants 
personally. Munson v. Tryon, 6 PhUa. 396. 

178, Inlanetlon against plaintiffs— 
Utah praefiee. Where plaintiflb alleged 
ownership of a lode claim, and prayed an 
injunction to restrain defendants working, 
and the defendants* answer not only de- 
nied plaintiffs' allegations, but stated that 
the plaintiffs were working the lode and 
property of the defendants: Held, that 
under the practice act of Utah, the court 
had power to enjoin the plaintiffs from 
workmg. Smith v. Richardson, 1 Utah, 245. 

174. Interferenee with Ii^nnetion 
pending appeal. Plaintiffs obtained a 
preliminary injunction restraining defend- 
ants from obstructing a road leading to 
plaintiffs' mine. Upon the answer being 
filed the injunction was dissolved. Plaint- 
iffs being about to appeal from the order 
dissolving the injunction, the judge below 
thereupon made an order that, upon such 
appeal being perfected by filing a bond, 
etc, as required by him, the order granting 
the injunction should be revived and con- 
tinue in force. Plaintiffs perfect the ap- 
peal, and apply to the supreme court for an 
injunction pending the appeal, on the 
ground that defendants are disregarding 
said reviving order, and obstructing to the 
ruin of plaintifiis: Heid, that the apolica- 
tion must be denied, if the court haa the 
power to grant it; that the remedy of 
plaintiff under the reviving order was am- 
ple to protect him until the appeal could 
oe heard, or the injunction be dissolved by 
some competent authority. Eidridge v. 
Wright, 16 CaL 89. 

1 7 5, Interferenee of Supreme Court. 

Instance of reversal of decree of the lower 
court refusing an interlocutory in i unction 
reversed by tne supreme court, the court 
below beinff ordered to issue the writ. 
Whitman M. Co, v. Baker, 3 Nev. 386. 

176. Defendant entering by eollnslon 
witn tenant. Defendant asserting title, 
but admitting that he obtained possession 
through plaintifTs tenant without plaintiffs 
knowledge, enjoined upon the ground of 
the mode of his entry. Anon, case cited in 
Nonoay v. Rowt, 19 Ves. Jr. 144. 

177. Misnomer of Immaterial party. 

In an action for an injunction to stay waste, 



or the asserting of a hostile title by the de- 
fendants, and u>r an accounting, where the 
relief granted is limited to the injunction 
prayed for, the fact that a party, only 
necessary to that branch of the case whi(£ 
relates to the accounting, was sued by a 
wrong name (Washingson Gold Q. M. Co. 
instead of Washin^n Q. M. Co.), does not 
operate to the preiudice of the defendant^ 
and is immaterial. Parrott v. Bven, 40 
CaL 614. 

178. Costs, diseretioaary. UponctK 
of perpetual injunction aeainstminmgwitk 
verdict for damages: Hddj that the allow- 
ance of costs was discretionary with the 
court. Esmond v. Chew, 17 CaL 337. 

INJUNCTION BOND. 

1. Measure of damages— New disesT* 
ery after writ— Interest— Counsel fees. 

Debt upon injunction bond conditioned for 
payment of '*such dama^ as thev may 
sustain by reason of the issuing of the said 
injunction, and also all such costs and dam- 
ages as may be awarded in case the said 
injunction shall be dissolved," etc The 
injunction was granted to restrain parties 
from mining on a certain lot, and some time 
after its dissolution, a new discovery wai 
made, and a large quantity of lead ore wa« 
raised out of the premises described in the 
writ, but from a deposit unknown at the 
time of its issuance, at a distance of 80 or 
100 yards from the original worldogsb 
and not shown to be connected therewith: 
Held, that no damage for loss of profits or 
time could be assessed with reference to 
such deposit which was unknown, and, 
therefore, unavailable to plaintiff during 
the time the injunction was in force. HM, 
that plaintiff could not recover more than 
legal interest upon the amount of nionev 
which he might have raised from minenu 
which could have been mined during the 
time the writ was in force, upon a showing 
that the mone^ was worth to him more 
than such legal interest: Held, that plaint- 
iff could not recover counsel fees. Utar v. 
Shaw, 1 Pmney, 609. 

2. Measure of damafes. coal nil- 
road. Morgan sold to Neglev ''certain 
coal, with incline and railroad, with priv- 
ilege to shift the railroad on Morgan's iani 
Negley commenced the road, but at Mor- 
gan's suit was restrained by an injunction 
which was afterward dissolved. Nedey, 
without constructing the road, sold to 
another, and brought suit on the injunction 
bond. Held, that the difference oetwecn 
the cost of constructing the road when the 
injunction was laid and when it was dis- 
solved, was speculative and consequential, 
and improperly submitted to the jury. Had 
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the property continued in the hands of 
Negiey, and he had finished the road at an 
inmiaed cost, it would have been a proper 
sabject for damages. Morgan v. NegUy, 
53Pa.Stl53. 

t« Aee^nnt — Rtrad* An injunction 
bond is designed to form the remedy for 
damages occasioned by a writ procured by 
folse or fraudulent suggestions, and the in- 
jured partv must resort to the bond; he 
cannot make such damages an item of ac- 
eoonting against a co-tenant. HaU v. 
Fkker, 20 Barb. 442. 

^ 4« C«liMeI fees. In suit upon an in- 
junction bond given in sup]K>rt of a writ to 
prevent the working of mining ground, fees 
paid to counsel for services randered in the 
trial of title are not recoverable. The re- 
covery is restricted to the services of 
cooDsel in procuring the dissolution of the 
injunction. CampMl v. MtUa^f^ 1 Mont 
37& 

The same in like suit where the diversion 
of water had been enjoined. AUport v. 
Kelly, 2 Mont. 343. 

INSOLTENCT. 

1. Svspended mine. Application for 
an injunction and receiver under " Act to 
prevent fraud by incon)orated companies," 
on the ground of defendant's insolvency, re- 
fused on the allegation that the mine had 
suspended working, etc, as not sufficient 
proof of insolvency, the answer showing a 
sufficient excuse for such suspension. Oood- 
keart v. RarUan Co,, 4 Halst. 73. (8 N. J. 
Ch.) 

2. ATemeBt of^ when not n e ee qw ry. 

When the injury goes to the destruction of 
the substance of tne estate (quarrying and 
taking away asphaltum) no alle^tion of 
insolvency is neoessaiy to sustain an in- 
junction. MoTt V. MasshU, 32 CaL 190. 

INSPECTION. 

1. Joiisdlctlon. Before granting an order 
for the inspection of a mine the court must 
be satUfiea that the application is made in 
good faith, and in granting it will pay due 
regard to the convenience of the party af- 
fected. But a court of equity has tne power 
to make and enforce an order of this kind, 
and where the facts to be determined can- 
not be discovered except bv inspection of a 
mine in the possession of the defendant, 
and accessible onlv by a deep shaft and 
machinery, it would be a denial of justice 
to refuse it. Tfiornborough v. Savage M, 
Co., 1 Pac. Law Mag. 267. (Baldwin, J.) 



2. Power to order. The court may 
make an order for the inspection of mines. 
ICnnor v. Banoell, 1 De G. F. & J. 529; Lons- 
dale V. Curvfen, 3 Bligh. (O. S.) 171. 

8. Ob Interloentory hearing. It is 

not the practice of the court to make an 
order upon an interlocutory hearing going 
to the breakin|; of the soil for purposes of 
inspection. Ennor v. BarweU, 1 De G. F. 
k J. 529. 

4. Snrrey and plan. And for a survey 
and plan of the workings. AWy Oen, v. 
Chambers, 12 Beav. 159. 

5. Tiew— Witnesses— Use of means of 
aeeess. Where the question at issue was 
the identity of the lode claimed by plaint- 
ifi with the lode claimed by the defendant, 
which could only be determined by inspec- 
tion of underground developments of the 
mine in possession of the defendants: Held, 
that it was a proper case for an order of in- 
spection, and the order was made allowing 
a view and survey of the mine bv the com- 
plainant, with his attendants and witnesses 
not to exceed nine in number, during a pe< 
riod of five successive dayB, the defendant 
being commanded to furnish all means of 
ingress and egress and means of traversing 
the mine in their possession. Thornborough 
V. Savage if. Co, (Baldwin, J.); 1 Pac. Law 
Mag. 267. 

0. Entry allowed to bnild support. 

Surface owners, hy provision in decree, al- 
lowed to enter mines for the purpose of 
making supports to maintain buildings. 
DugdaU v. Robertson, 3 Kay & J. 095. 

7. 'Aneillary power to remove obstme* 
tions. Plaintiff, the owner of amine adjacent 
to a mine worked by the defendants, believ- 
ing that defendants had worked beyond the 
boundary, applied to them for leave to in- 
spect their workinga After some delav 
permission was granted, when at the bouna- 
ary between the plaintiff's and defendants* 
minerals, a newly erected wall was found 
which stopped further inspection. This 
wall the defendant refused to allow to be 
interfered with. On application to a judge 
at chambers, an order was made for tne 
government inspector to examine the wall 
and report on the practicability of an in- 
spection behind it, and he reported that it 
could be done, whereupon the jud^ made 
an order that plaintiff, by his witnesses, 
workmen and agents, should be at liberty 
to inspect the defendants* mine at and be- 
hind the wall on certain terms: Held, that 
under sec. 58 of the Com. Law Procedure Act 
of 1855, ^ving to courts of law the |)ower 
to order inspection, there was as ancillary 
thereto the power to order the removal of 
obstructions. BenneU v. Orijjiths, 30 L. J. 
Q.B. 98. 
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8. To ETold Iqjorjto t^oiBlng works. 

Instance of inspection allowed of a colliery 
and admission of the opposite party to see 
whether the operations in that colliery 
threatened injury to the works of the oppo- 
site side. Adshead v. Keedham, cited in 
BenniU v. WhUthouae^ 28 Beav. 119. 

9« Approach thronfii other Mines. An 

order for inspection may be made, although 
the mine to l>e examined is so worked that 
it cannot be api>roached except through 
other ground not in oontroversy, belongins 
to the defendants. LtwU v. Marshy 8 
Hare, 97. 

10. Idem — To examine supports. A 

lease of a coal mine failed to reserve the 
right of inspection, but contained a cove- 
nant to leave certain support^. The mine 
was worked through the adjoinins coal 
works belon^ng to the lessees. iJpon a 
bill to restrain working so as to destroy the 
supports: Held, that an order of inspeiction 
mignt be made, notwithstanding the neces- 
sity the complainant and his viewers would 
be under of going through workings be- 
longing to the defendants. Id. 

11. Working orer Boundary. The 

owner of a mine sought relief against the 
owner of an adjoining mine for an al- 
Ic^d trespass in working into the plaintiff's 
mme: Held, that the plaintiff, ui)on making 
out a prima fade case, was entitled to an 
interlocutory order for the inspection of de- 
fendant's mine; that the denial by the 
defendant of the trespass was not suffi- 
cient ground for refusing the order, and 
that it did not depend upon the' balance of 
testimony. BenniU v. Whitehoitw, 28 Beav. 
119. 

12. Praetlee— Barrier Case. In a case 
such as the aWegpd breaking down of bar- 
riers between adioining collieries to allow 
an inspection eituer by plaintiffs or by com- 
petent persons employed by them, is a 
course constantlytaken to enable the court 
to do justice. Whaley v. Brancker, 10 Law 
Times, N. S. 165. 

But an adverse inspection will not be 
granted before the defendant has had time 
to answer the complainant's affidavits. Id. 

18. Practlee— Breaking the Soil. Rec- 
ord of an order of court for the inspection 
of a coal mine, and to make excavations to 
learn the geological formation and to cut 
down a bank so as to let out a reservoir, to 
see whether its natural drainage caused the 
percolation complained of. Upon which 
order the court on motion to vary the same: 
Held, that an order for the breaking of the 
soil, upon an interlocutory application, was 
not according to the course of practice; and 
the other matters in the order were admit- , 



ted to be rightfully allowed. Ennor v. Bw* 
wdl, 1 DeQ. F. & J. 529. 

14. From time to time. Record of an 
order allowing repeated inspection of minest 
on notice, with parties and viewers, and al- 
lowing removal of instructions. Walker y. 
FUtcher, 3 Bligh. (O. S.) 178. 

15. Form— To aseertain extent tf 
working. Record of an order for inspec- 
tion to see how far defendants had worked 
toward or under the sea to get the cotl 
under the sea bed belonging to the crown. 
Attorney-general v. Chambers, 12 Beav. 159. 

16. Form of Order— BemoTal •( 
earUi. Record of an order of court in a 
case of mines compelling defendants to re- 
move earth and open air courses, " so as to 
enable the viewers to make a perfect and 
complete report of the workings." Lontiok 
v. Curwm, 3 Bligh (O. a), 171. 

17. Form of order. For form of order 
for inspection and survey of a mine, see 
Thornborough v. Savage M, Co., 1 Pac Law 
Mag. 267. 

18. <<Mine inspectors " — Penn^« 
vania practice. The act of Maj 3, 18/0; 
provided for the appointment of inspecton 
of mines " by the court," at the first term 
of the court in each year — the act to be in 
force after its passage: Held^ that where a 
term had been held before the passage of 
the act, the inspectors should be appointed 
at the first term during the year after the 
approval of the act Com, v. Canyngham, 
66 Pa. 8t 99. 

19. Expenses of Tiew^ including ex* 
caTations, allowed as costs with interest. 

A bill in equity, alleging that the defend- 
ants had made subterranean excavations 
leading from a shaft on their land, under 
the plaintifiis' adjoining land and had taken 
ore therefrom, prayed that the plaintiffs, by 
officers appointed by the court, might have 
access to the shafi and the excavations 
therefrom, and might be authorized to make 
such surveys and explorations, and do all 
such acts as in the premises were proper to 
be done. The court passed an order ap- 
pointing viewers, with power to employ 
engineers and workmen, enter the shaft, 
examine the excavations, clear the same so 
far as necessary to ascertain what ore had 
been taken from the plainti£&' land, and do 
all acts that might be reasonably neceseaiy 
to effect the purposes ot the order, the 
plaintiffs to aavance the money nec^saiy 
tor the expenses of the view. The viewen 
used a shaft and made excavations on and 
under the plaintiffs* land, for the purpose 
of reaching the drifta wrongfully dug by 
the defendants. After a decree for the 
plaintiffs: Held, that it was proper to allow 
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in the costs the expenses of the view, in- 
dadJDg the excavations, and a snm for the 
Bse of the shaft on the plaintiffs' land, if 
snch excavations were reasonahle, though 
not absolutely necessary for the view; and 
that interest to the date of the final decree 
on the sums advanced by the plaintiffs in 
payment of said expenses mieht be also 
mclnded in the costs. Stockhriage Iron Co, 
T. Cone Iron Works, 102 Mass. 80. 

20. Ry Jiir|r— Liquors. Where the 
jniy, while viewing the mine, were treated 
to liquors at defendant's cost, the verdict 
was set aside. Sacramento M, Co, v. Show- 
en, 6 Nev. 291. 

But verdict sustained in like case where 
the liquor was furnished by the successful 
party's agent or surveyor. Sehisaler v. 
Ckaiire, 7 Nev. 427. 

81. Of Doenmeilts. Complainant in 
eqnity entitled to production of documents 
in possession of defendants, showing com- 
^amant's right to coal dues. Smith v. 
Beat{fort, 1 Hare, 507. 

The same as to title of tenant in com- 
mon of coal mines. Maden v. Veevfra, 7 
Beav. 489. 

22. Of books and aoooaiil»- Directors 
«f eompany operating in anotlier juris- 
dlfilion. A. , B. , and C. were members and 
three of the directors of a miniDg company, 
and also lessees in trust for the company, 
of mines in Nova Scotia, under a lease, by 
which a portion of the profits was reserved 
to the lessor. The lessor's executors filed 
a bill against A., B., and 0. for an account 
of the profits of the piines, and required 
them to set forth a list of all accounts, etc. , 
renting to the mines in the possession of 
them or their agents. The defendants set 
forth a li»t of aU the accounts in the pos- 
session of themselves and of the secretary 
of the company in London, adding that 
there were other accounts in the p^ossession 
d the company's agent in America; that 
the defendants had no power to inspect or 
use the accounts of the company, except 
when sitting as the board of directors, or 
by an order of the board, and that they had 
not the permission of the board to use the 
accounts for the purposes of the suit, and 
they believed that the directors declined to 
allow them to use the same, or to ^ve 
them anv further information which might 
enable the plaintiffs to prosecute the suit: 
Held, that the answer was insufficient, as 
it did not state that the defendants had, as 
thev lawfullv might, applied to the agent 
in America for a fist of Uie accounts in his 
poaaession- T<tylcT v. Bundell, 11 Sim. 391 ; 
1 Cr. & Ph. 104; 13 L. J. Ch. 20; 11 C. B. 
N. a683. . 

11 



INSTROKE. 

Bight to so worJc. In the absence of 
express contract, a lessee of a mine is en* 
titled to work the minerals by "instroke." 
Whalleif V. Ramagt, 10 Weekly Rep. (Eng.) 
315. 

INSURANCE. 

Petroleum. A barrel of petroleum can> 
not be kept as current merchandise in an 
insured store when the policy forbids him 
to "keep or have" such product on the 

g remises. Birmingham Ins, Co, v. Kroegher, 
3 Pa. St 64. 

INTEBEST. 

1. On Royalty. Interest may be al- 
lowed on rent reserved in kind; salt from 
salt works. Brooke v. Wilcox, 11 Grat. (Va.) 
411. 

2. Against tenant In common. In- 
terest is to be paid upon the rents found to 
be due from the tenant in common in pos- 
session to his co-tenants. Early v. Frtend, 
16 Grat (Va.)21. 

8. Usurpation of tmst. Interest al- 
lowed on annual profits of a colliery worked 
by a party in usurpation of a trust, such 
annujil profits being treated the same as if 
they were installments of consideration 
money received on a sale of the mine. 
Wighiwick v. Lord, 6 H. L. Ca. 217; affirm- 
ing Samx, ads. Same, 4 De G. M. & G. 803. 

4. Agent's contract— Lex Loci. A 

contract between a mining argent and his 
employers, such employers residing in New 
York where the contract was made, but Uie* 
mines situate in Montana, where the ser- 
vices are to be performed, bears interest ac- 
cording to the law of Montana, but requires-, 
demand of payment to be made in New 
York. Isaacs v. Mc Andrew, 1 Mont 437.. 

INTENTOR'S PATENTS. 

1. Cases of Inyentor's patents relat- 
ing to mining and milling. The Blake 
crusher patent considered, nlake v. Robert- 
son, Robertson v. Blake, 94 U. S. 728. 

2. Screen and bt'eaker. Where a i>at- 
entee had invented a machine for breaking 
coal, and combined it with an apparatus 
for screening which he did not invent, and 
took a patent for the combination only; 
afterward took a patent for the breaker, 
and then surrendered both patents, and 
took one for the breaker alone: Held, that 
his describing and not claiming the break- 
ing apparatus in his first patent, and the , 
surrenaer and cancellation of the second, 
did not deprive him of his right te a patent 
for the breaking apparatus. BaUin v.. Tag^ 
gart, 17 How. 80. 
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8* Pans. Belknap's patent for a certain 
combination used in amalmunating pans 
construed. CooUdge v. McCone^ 2 Siwyer, 
C. C. 571. 

4. Slagr* The patent to Anthony HiU 
for improvement in mode of extracting iron 
from slag, and including use of lime for 
such purpose: HM, void for want of nov- 
elty. HtU V. Thompson, 8 Taunt, 375. 

1^, Hydramlles. Case of interference be- 
tween the *' Fisher" and **Allenwood*' 
patents on improved hydraulic apparatus. 
Fisher v. Craig, 3 Sawyer, 70. 

6. Measnre of damages. Consideration 
of the question of measure of damages for 
infringement of the patent of Zenas Wheel- 
er for machines used in amalgamating gold 
and silver. Btrdsali v. Coolidge, 93 U. S. 64. 

1. Qoality— Delivery. A contract to 
deliver iron made in a certain place " Cen- 
ter county metal," in consideration of a 
sound price paid, is complied with by a 
delivery of iron made in that place which 
the contracting party believed to be good, 
although upon trial it was found to be posi- 
tively bad. Kirk v. Nice, 2 Watts, 367. 

2. Forge •— llaniifketnriiig. It is no 
breach of a covenant which prohibits the 
erection of a forge or furnace for the manu- 
facturing of iron, or the erection of any 
building for any such purpose, to erect 
buildings in which forces for the purpose of 
heating iron, and moulding and working it 
into different kinds of articles to be used 
in the construction of locomotive engines, 
are intended to be used. Rogers v. Dan- 
forth, 9 N. J. Eq. 289. 

A forge or furnace for the manufacturing 
:>f iron, has a definition comprehended and 
understood alike by scientific men and me- 
chanics acquainted with the business; and 
in such cases the definition will control in 
the construction of the covenant Id. 

IBBieATION. 

1. Aet of 1866. The Act of CongresB* 
of July, 1866, granting the right of way 
over the public lands to ditch and canal 
owners construed, and the custom of appro- 
priation stated. Hobart v. Ford, 6 Nev. 77; 
Barnes v. Sabron, 10 Nev, 217; Bcuey v. 
GaUagher, 20 WalL 671; S. C. 1 Mont 457; 
Van SickU v. Hahies, 7 Nev. 249. 

2. Natural want— Climate. Water for 
irrigation is not a natural want in the same 

, sense that water for quenching thirst is; 
but water for irrigation mav be diverted by 
any riparian proprietor so long as he does 
not materially affect the value or quantity 
of the water to the injury of the lower pro- 



prietors. Union M. Co, v. Ferris, 2 Sawyer, 
176 and 450. 

Where the diversion of water for irriga- 
tion is allowed, the right must extend only 
to a reasonable use; and surplus water must 
be returned to the same stream from which 
it was taken; and must cease at the close 
of the season during which it is needed. 
Id. 

Dictum, The party using a ditch for 
irrigation must return the surplus water 
to the same stream before it leaves his 
land. Id. 

The relation of the climate, etc., of Ne- 
vada, to the matter of water considered. 
Id. 

8. Freeeription— Uter for irri^atioi 
pmrposea. Plaintiff sued for diversion of 
the water of a rivulet, defendant having 
" digged two pits deep and wide, and made 
two ponds, partly in and near the said 
eourae. " Defendant pleaded that the water 
springs were in his own land, and "that 
tne two pits have been there time out of 
mind for the use of water for the meadows 
and cattle, and for other purpoiies, etc.: 
Held, that such plea of prescription for the 

Surposes mentioned was good, but that 
efendant could not enlai^ge the pits, and 
that the allegation of '* other purposes" 
was too general to support the plea of pre- 
scription. Brovm v. Best, 1 Wilson, 174. 

4. As a mean^i of husbandry— LiMitcd 
use. The owner of land adjoining an an- 
cient brook of running water, may lawfully 
divert the water for *'the purposes of bn»- 
bandrv, as watering his cattle or irrigating 
the close; and he may do this either h} 
dipping water from the brook and pouring 
it upon his land, or by making smalt aloices 
for the same purpose;** and if the land of 
the lower owner becomes less productive by 
such deprivation of the water, it is danuaim 
absque mjuria, Weston v. Alden, 8 Mass. 
136. 

5. Bam— Eraporation—ReiBni of ear- 
plus. Every man through whose land 
water passes may use it Tor watering his 
cattle or irrigating his land, but he must 
use it in this Tatter way so as to do the least 
possible injury to his neighbor who has the 
same right. If he stop its flow by a dan, 
turn it upon his land so that a great deal of 
it is lost oy absorption and evaporation, and 
do not return the surplus to the natural 
channel, an action lies m favor of a lower 
proprietor who is thus deprived of the 
privileges which belong to him. The case 
of Weston v. Alden, 8 Mass. 136, distin- 
guished. Anthony v. Lapham, 5 Pick. 175. 

0. Domestic, distinariiislied firom irri- 
gation, purposes, where a spring of 
water rises upon the land of one owner, 
and from it runs a stream to and upon die 
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land of another, the owner of the land upon 
which is the spring has a right to use so 
mnch of the water as is necessary for his 
family and his cattle, hut he has no right 
to use it for irrigating his meadow, if 
thereby he deprives the lower proprietor of 
a reasonable use of the water in its natural 
channel, although the waters of the stream 
are not more than sufficient for the domestic 
uses of the up^ proprietor, for his cattle, 
and for the imgation of his land. Arnold 
V. Foot, 12 Wend. 329. 

7- Water for fjum purposes polluted 
hj bIms. Where the lower proprietor had 
a right by deed from the then upner pro- 
prietor to erect a dam on the lana of the 
utter, in order to convey a portion of the 
water through i^n artificial cnaunel for, as 
expressed in the grant, the purpose of 
watering his meadows, but had actually 
Qfled it for above twenty-five years for 
watering horses and cattle as well as for 
irrigating his land, it was held that such 
use for above twenty-one years entitled him 
to it of right, and that he might maintain 
Bait against one claiming under the former 
«p{>er proprietor for poUuting the stream, 
by impure water pumped from mines, so as 
to render it unfit for nis cattle. WheatUy 
y. Chritman, 24 Pa. 298. 

8. Appropriation recognized by engtom 
•ad fltatiite. By the Act of Congress of 
July 26, 1866 (Rev. Stat, s. 2339), which 
provides "that whenever, by priority of 
pofisession, rights to the use of water for 
mining, agricultural, manufacturing, or 
other purposes, haSre vested and accrued, 
and the same are recognized and acknowl- 
edged by the local customs, laws, and 
decisions of courts, the possessors and 
owners of such vested rijg^hts shall be main- 
tained and protected in the same,'* the 
customary law with respect to the use of 
water, which had grown up among occu- 
pants of the public land unaer the peculiar 
necessities of their condition, is recognized 
M ralid. B<ufy v. OaUagher, 20 Wall. 671. 

In the Padnc States and territories a 
right to runninff waters on the public lands 
w^the United states for purposes of irriga- 
tion may be acquired by prior appropriation, 
St against parties not having the title of 
the government The right exercised within 
reaaonable limits, having reference to the 
condition of the countrjr and the necessi- 
ties of the community, is entitled to pro- 
tection. LobdeU v. Shnpton^ 2 Nev. 274; 
••g»ni, sec 1. 

9, Apropriation— Montana* The right 
of appropriation for such purpose, recog- 
nind; construction of the Montana stat- 
ute on irrigation. Thorp v. Woolman, 1 
HoDt 168; see Thorp v. Freed, Id. 652. 



10. Priority— Statutory law eontraets 
local enstoms. In constructing section 9 
of the act of Congress, approved July, 26, 
1866 (Rev. Stat U. S., s. 2339), recogniz- 
ing the validity of the local customs, uiws, 
and the decisions of courts in relation to 
the appropriation of water for mining and 
irrigation purposes: Held, that the union 
of the three conditions referred to in said 
section in any particular ca^ is not essen- 
tial to the perfection of the right by priority; 
and in case of conflict between a local cus« 
tom, and a statutory regulation, the letter, 
as of superior authority must necessarily 
prevail. Baseyv. Oallagher, 20 Wsll 671; 
Barnes v. Sabron, 10 Nev. 229. 

11. Prior anpropriation. The first 
appropriator of the water of a stream flow- 
ing over the public lands, has the riffht to 
insist that the water thereof shall, during 
the irrigating season, be subject to his rea- 
sonable use and enjoyment, to the full ex- 
tent of his original appropriation and benefi- 
cial use. In subordmation to such rights 
subsequent appropriators may take the re- 
mainder of the water flowing in such stream. 
Barnes v. Sabron, 10 Nev. 229. 

A riffht to running water on the public 
lands m the United States for purposes of 
irrigation, can be acquired by prior appro- 
priation as against parties not having the 
goverment title. Id. 

12. Beasonable nse— Ditch capacity. 
The first approf>riator is entitled to only so 
much water as is necessary to irrigate his 
land, and is bound to nuike a reasonable 
use of it. What amounts to a reasonable 
use depends upon the circumstances of each 
case, but a party who constructs ditches 
carrying a greater quantity should not be 
confined to the amount of water used hy 
him the first and second years after his 
appropriation, nor his rights reflated by 
the number of acres he then cultivated; the 
object in view at the time of his diversion 
of the water is to be considered in conection 
with the actual extent of his appropriation 
by such ditches. Barnes v. Saoron, 10 Nev. 

If the capacity of his ditches is greater 
than is necessary to irrigate his farming 
land he must be restricted to the (quantity 
needed for the purposes of irrigation, for 
watering his stock, and for domestic pur- 
poses; but if the capacity of his ditches is 
not more than suflScient for those purposes, 
then, no change having been maae m the 
ditches since i'x>nstructed, and no question 
of the right of enlargement being involved, 
he must he restricted to the capacity of his 
ditches at their smallest point Id. 

18. Beasonable nse— Size of stream- 
Perceptible diminution. Cases for a nui- 
sance m diverting a stream of water. The 
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evidence was, that defendant being the 
owner of certain land upon a stream, con- 
veyed a part lying farthest down the stream 
to plaintiff, without a special reservation of 
the right to the water; he then opened 
ditches on his land and turned the water 
into them for the purpose of irrigation. The 
reasonableness of the detention of the water 
by the upper proprietor, must depend upon 
the circumstance of each case, and is to be 
judged of by the jury. In judging of the 
proper use of water, the size and capacity 
of the stream rightly enters into the inquiry. 
The distinction taken between a stream so 
large as to be properly designated a creek 
or river, and a mere rivulet used for the 
purposes of irrigation, is perfectly well 
founded. In the one case of course a much 
larger Quantity may be absorbed without 
perceptible diminution or actual injury than 
in the other. In the use of it, some evapo- 
ration and decrease of it, and some variation 
in its weight and velocity, must necessarily 
take place. In such case the maxim is 
de minimis non curat lex. But whenever so 
much of the volume of water is obstructed 
as to be plainly perceptible in its practical 
uses below— wnenever the channels which 
before were filled, exhibit the loss of the 
accustomed fluid— ^an injury is committed 
for which an action may be sustained, 
though it may not have been actually used 
by the lower proprietor. Miller v. Miller, 
9 Pa. St. 74; See EUiot v. FUcMmrg B, B. 
Co,, 10 Cush. 19L 

14. No distinetion between mining and 
irrigating use. No distinction is made 
in the states and territories of the public 
domain on the Psfcific slope by t^e custom 
of miners or settlers, or by the courts, in 
the rights of the first appropriator as re- 
gards Uie use made of the water, provided 
the use be a beneficial one. Barnes v. 
Sabron, 10 Nev. 231; Basey v. Gallagher, 
20 Wall. 671. 

The same as between miner and mill-man. 
(h-tman v. Dixon, 13 CaL 34. 

15. License— Irrigating ditch a way 
of necessity. A right to carry an irrigating 
ditch over the land of another may be 
created by license without deed. Yunker 
V. Nichols, 1 Colorado, 561. 

A right of way of necessity exists in 
Colorado to carry an irrigating ditch across 
the land of another to the land intended to 
be cultivated. Id. 

16* License* — A parol license to erect a 
dam to run a grist mill, made by the owner 
of a ditch, the result of which erection is to 
retard or prevent the flow of water into 
such ditch, is irrevocable by the ditch owner 
after the expenditure of money in ffood faith 
under such license. Lee v. McLeoa, 12 Nev. 
28a 



17. PoBSession.-Irrigationof land con- 
sidiered as evidence in proof of possession of 
the land irrigated. Courtney v. Turner, 12 
Nev. 345. 

18. Conreyance.— Constmction of con- 
veyance of the right to take water for irri- 
gation purposes, in Massachusetts. Cktifin 
V. Chafin, 4 Gray, 280. 

19. DiTision of water by intorrals of 
time.— If the first appropriator only appro- 
priates a part of the waters of a stream for 
a certain period of time, any other person 
may not only appropriate a put or. the 
whole of the reeiaue, and acquire a right 
thereto as perfect as the first appropriator, 
but may abo acquire a right to the quantity 
of water used by the first ^propriator at 
such times as not needed or usea by him. 
If A. has appropriated the water during cer- 
tain days in the week, or during a certain 
number of days in the month, B. may appro- 
priate it and oecome entitled to its use on 
the other days of the week or month. 
Barnes v. Sabron, 10 Nev. 217. 

'* An agriculturist might appropriate the 
waters of a stream for irrigiition auring the 
dry season, and a miner might appropriate 
them for his purposes during the remainder 
of the year. And so may several persona 
appropriate the waters for use dunng aiiy 
dinerent periods. There is no difference in 
principle netween appropriations of waters, 
measui^ed by time, and those measured by 
volume." Smiih v. O'Hara, 43 CaL 376. 

20. Effect of patent. Where a person 
diverted and appropriated the waters of a 
creek on public land from its natural chan- 
nel, and afterwards the land on which its nat- 
ural channel was situated, was patented to 
another: HM, that the former acquired no 
right against the government ; ana that the 
patent carried all the right of the ^vem- 
ment, which was absolute and umncum- 
bered by any diversion or appropriation, to 
the patentee. Van Sickle v. Jfaines, 7 Nev. 
249. 

21. Patent, subject to Tested water 
rights. A patent of the United States, 
issued subsequent to the Act of Congress of 
1870 (Rev. Stat., sec. 2,340), grants the land 
subject to such vested and accrued water 
rights as were previously acquired by other 
parties under sec. 9 of the Act of 1866 
(R. S., sec 2339). Barnes v. Sabron, 10 
Nev. 229. 

22. Eminent domain— Nerada Statute. 

The Act of March 5, 1869 (2 Comp. Laws, 
415) applies only to cases where persons are 
desirous of constructing a dit<^ or flume 
over the lands of another, and to provide 
for a right of entry upon such lands for the 
purpose of surveying such ditch or flume, 
and to declare how such lands might he 
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oondemned where the same could not be 
obtamed by the consent of the owner. 
Bames v. Sabron, 10 Nev. 232. 

28. False ftwertion of irrigation priT- 
fleges treated as material mlsrepresenta- 
tians— Practice. In an action to recover 
damages for alleged false and fraudulent 
representations in the sale of land, the 
plaintiff, among other thinss, alleged that 
the defendant represented that all waters of 
Hiomas Creek " belonged to him, to use 
and appropriate as his own, at all times for 
irrigation upon said ranch,'* and that the 
li^t and title thereto was in him. 

It was averred that said representations 
abont said water and the use thereof were 
false and fraudulent, and were made bv de- 
fendant with intent to deceive plaintin and 
induce him to purchase said ranch. The de- 
fendant, in his answer, denied that he ever 
made any such representations, and, among 
other things, alleged that no water, water 
rights, or privileges of any kind were men- 
tioned in his deed to plaintiff. ** Nor were 
they appurtenances of said ranch " or land: 
Held tnat the plaintiff, under the pleadings 
was not required to offer any proof that the 
waters of Thomas Creek did not belong to, 
or were not appurtenant to the Geller 
ranch. Banta v. Sawiget 12 Nev. 152. 

24. Idem— Onestioii of Ikct. The de- 
fendant had also stated that there was 
" water enough to flood the ranch in two 
hoars:" Held, that whether this was a mere 
expression of opinion, or was a statement 
of a fact calculated and intended to deceive 
and mislead the plaintiff, should have been 
left to the finding of the jury. Id. 

25. DlrersionSy to ii^iiry of mill be- 
low* Plaintiflb were owners of a meadow 
through which ran an ancient water-course. 
About seven ^ears before suit, for the pur- 
pose of irrigating their meadow, they erected 
a dam and pli^ed 



melting snow on the mountains, having no 
regularity as to quantity of water from 
season to season, and at certain places at 
certain seasons having sinks, where the 
water disappears beneath the surface, but 
having a distinct channel, with bed and 
banks, is a natural water-course, a ** flow- 
ing stream of water," a water-course as dis- 
tin^ished from water flowing through 
ravues only in times of freshet ; and it 
need not appear that it is water flowing 
continuously. Barnes v. Sabnm, 10 Nev. 
217. 

27. Springs. The appropriation by ditch 
for irri^ting purposes, of water from a 
spring, does not prevent the owner of the 
land on which the spring is situated from 
so using his own land as to cut off the 
supply m>m the irrigating ditch. The dis- 
tinction between streams and percolations 
stated. Hansan v. McCue, 42 CaL 304. 

See Appropeiation, Ditches, Water. 

JOINT STOCK COMPANIES. 

1. Members are partners. Member 
of a joint stock mining company whose 
regulations do not otherwise provide are 
pinners, and cannot sue each other at law 
upon an unsettled account, nor can an as- 
signee of a claim of certain members against 
the company pursue anv remedy not given 
to the assignors. Buuard v. Kinney, 10 
CaL 60. 



a ^te, by the use of 

which they flooded their meadow at pleas- 
ue. Defendants were owners of a ditch 
bebw on the same stream ; the effect of the 
lue of the dam and gate was that during the 
time it took to fill the dam to the head re- 
quired for plaintiff's use, the water was cut 
off from a mst-mill, resulting in a stoppage 
of the mill during the greater part of the 
day. The defendants had enterea and taken 
ftway the gate: Held, that defendants were 
justified in so doing. The plaintifi^s appro- 
priation of water against the ancient nght 
pot being based on prescription, and amount- 
ing to more than an enjoyment of the nat- 
unl benefits of the stream. Colbum v. 
Bkkards, 13 Mass. 420. 

26. Natural water-eonrse — Slaking 
Streta. A stream in Nevada supplied at not, in like manner as if every shareholder 
Beaaons from springs, but mostly from the | were mm jwrU, and had consented. The 



2^ Constmetion— Power to lease the 
mines for a long term. A company was 
incorporated in the first place for the work- 
ing, preparation and sale of porcelain clay, 
with power, if it should be deemed ex- 
pedient, after the original business had be- 
come developed, to combine "mining 
operations" with the original business. 
By the company's deed it was provided 
that it should be competent for any extra- 
ordinary general meeting, by a maiority of 
two*thirds in number ox the sharenolders, 
to empower and require the directors to 
bind tne company, and every shareholder 
thereof, to any act, deed, matter, or thing 
whatsoever, wnich the company, by virtue 
of its corporate capacity, or otherwise, or 
all the shareholders together, would be 
enabled to make, do, or execute,, if the 
consent of every shareholder were given 
thereto. Also that the directors should 
have power to make contracts, and in case 
it should be doubtful whether it was in the 
competence of the directors to conclude 
any contract, the same might be submitted 
to an extraordinary general meeting, and 
if sanctioned, should m binding upon every 
shareholder, whether under incapacity or 
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company obtained leasee of land for ninety- 
nine years, commenced business in 1852, 
and paid one dividend, and no other, the 
itndertaking not taming out successful: 
Held, that after a period of nine years of 
unsuccessful workms a majority of two- 
thirds of the shareholders in general meet- 
ing were empowered under the above 
clauses, to autnorize the. directors to make 
H valid mining lease for twentv-one years 
of the whole of the works, and buildings of 
the company. FecUhentonhaugh v. Lee 
Moor P. C. Co., L. R. 1 Eq. 318. 

8. When right te eertiflcate fom- 

K'ete. A person who has subscribed for 
ares in a joint stock company, completely 
registered under statute 7 and 8 Vic c. 110, 
is not entitled to certificates under sec 51, 
till he has executed the deed of settlement, 
or a deed referring thereto. Wilkinson v. 
Anglo-Califomian G. M. Co., 18 Q. B. 727. 

4. Sabserlptioii— Meetings. A sub- 
scription to shares is but an act or declara- 
tion of the subscriber to become a partner, 
and is executory only. Hedge and Horn's 
Appeal, 63 Pa. St 273. 

The meeting of some of the subscribers 
to organize their company, and enter into 
the actual relation of memoers to it, binds 
none but those who meet Id. 

6. Premnture assesgment— ^otiee of 
meeting. Where the articles of a joint 
stock association provided for an assess- 
ment, upon this, among other conditions, 
that the proceeds of sale of two hundred non- 
assessable shares should have been first ex- 
pended, a notice given while fifty of such 
shares still remained unsold, calling for a 
meeting for the purpose of levering such as- 
sessment, was premature and invalid, and 
is not aided by the fact that between the 
time of the notice and the time of the 
meeting such fifty shares had been sold as 
required by the conditions in the articles of 
association. WestcoU v. Minnesota M, Co,, 
23 Mich. 145. 

A verbal notice of such meeting as 
against shareholders who did not appear 
is of no validity when the articles callea for 
a notice in writing. Id. 

6. Proof of dlreetonhip— Pass-book. 

A comply was projected for the working 
of mines m Belgium. A prospectus was 
printed, describing the objects of the asso- 
ciation, naming A. B. C. and D. as direct- 
ors, and Messrs. Martin, Stone & Co. as 
the bankers of the comnanv, and stating 
that **t\\e deposits would be returned in 
full, without any deduction for preliminary 
expenses, in the event of the non-prosecu- 
tion of the adventure. In an action by an al- 
lottee of five hundred shares, to recover back, 
on the abandonment of the project, the £250 



paid by him thereon to Martin, Stone & Co., 
the plaintiff, in order to show D. to have 
been a director, proved that he was aeen 
ten or twelve times at the offices of the com- 
pany, and twice in the.directors* room; that 
he took some of the prospectuses for the 
purpose of circulating among his aajnaint* 
ance; and that his name appeared with the 
others at the head of the company's aocoant 
with the bankers. The plaintiff aim put 
in the bankers* pass-book, containing en- 
tries of receipts of cash on account cl the 
companv, but there was nothing to identify 
an^ pari of it as the £250 paid in by the 
plaintiff. The pass-book was received as 
Doing evidence because proved to have 
been seen in the hands oi C, one of the 
defendants: Held, that the pass-book was 
no evidence against D., there being no 
proof of the account having been opened 
m his name, with his consent, or sobse- 
quent acquiescence; and that there was no 
evidence to go to the jury that D. was a 
director at the time that the plaintiff paid 
the £250 to Martin, Stone & Ca DrxmH v. 
Taylor, 16 C. B. 671. 

7. Directors borrowing money. By 

the deed of settlement of a mining com- 
pany the capital of the companv was to be 
£50,000, and it was provided that the 
affairs and business of tne company should 
be under the sole and entire control of the 
directors. The deed empowered the di- 
rectors, if they thought it desirable, to cre- 
ate new shares by vote at a special general 
meeting. The capital having been ex- 
pended: Held, that the directors had do 
power, under the terms of this deed, to 
Dorrow money on the credit of the companv, 
for the necessary purpose of working tne 
mines. Burmester v. Iforris, 6 ExcL 796. 

See Pabtnebship. 

JUDICIAL SALE. 

1. Bight of sliareholder to redeen. 

Where the property of a corporation has 
been sold under an execution, and no 
steps are taken by the corporate authoritiee 
to redeem the property within the i>eriod 
limited by law, a stockholder may inter- 
pose and redeem the property for the benefit 
of the corporation, and holds it liable for 
the mone^ advanced for that purpose, sad 
bj so doing he becomes the equitable ts- 
signee of the certificate of sale, and is sab- 
rogated to all the rights of the originsi 
purchaser at the sheriff's sale. Wri^ t. 
Oroville M. Co., 40 CaL 20. 

2. Working claim pending redemp* 
tion* Where, after a sheriff's nale of min- 
iuff claims had been had and a certificate of 
sale issued, the defendant agreed with the 
plaintiff, the purchaser, to work the mine 
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during the period allowed for redemption, 
and pay the gross proceeds to the purchaser, 
who should pay all expenses, and pay 
wages, whether the mine yielded a profit or 
not: Held, that the net proceeds of working 
being $7000, in gold dust, after paying all 
expenses, was the sole property of the pur- 
chaser, without regard to the iftnount of 
imk^ent, or the met that the judgment 
naa been partially set aside upon appeal to 
the supreme court, or to any mistake of 
law under which the contract might have 
been entered into. Whether the ludgment 
was satisfied, or whether the aefendant 
still owned the claims, not decided. John- 
ton Y. Lamping f 34 Cal. 293. 

See Land, s. 28. 

KING'S PREBOGATITE. 

1. C^OTemmeiit — Ownership distin- 
guished from King's preroratiTe. The 

right to mines of gold and silver found in 
the lands of private persons, was a personal 
prerogative of the British crown, and not 
based upon any right incident to sover- 
eignty; such a rifut is not incident to 
toe government of the United States, or 
of the State, but the capacity to own land 
and all that it contains is possessed by 
both. Boggs v. Merced M, Co,, 14 Cal. 
281; B. & W. L. C. 131. 

2, Common law. By the common law, 
the right to mines of precious metals was 
not an incident of sovereignty, but a per- 
sonal prerogative of the king, which could 
be alienated at pleasure. Moore v. Smaw, 
17 Cal. 200; B. & W. L. C. 62. 

t« Spain and Mexico* By the law of 

Spain the mines were th^ property of the 
crown, as part of the royal patrimony. 
The Mexican law on this subject was de- 
rived from the Simnish law, differing from 
it only in the particulars occasioned oy the 
change in the form of government following 
the separation of Mexico from the Spanish 
authority. Id. 

See Sovereignty, Royal Mines. 

LABOR. 

1. Dtotriet Bnles— Conditions snbse- 

Seat* The rules and customs of miners 
It reouire locators to do a certain amount 
of worK upon their claims are conditions 
Bubsequent, and the law presumes that 
such locators forfeit their rights to possess 
and mine the same by a failure to comply 
therewith, although no penalty is specined 
in such rules and customs. King v. Ed- 
wards, 1 Mont 235. 

8. Roles requiring useless labor. All 

luining rules and customs must be reason- 



aUe. Those which compel persons to per- 
form labor in the district to represent tneir 
mining ground, which cannot be profitably 
worked without running a bed rock flume 
to it from another district, are unreasonable. 
King v. Edtoards, I Mont 236. 

8« Location— Claim. Under the min- 
ing laws of White Pine district, as amended 
in 1867, it requires only two days' work to 
hold a "location" for a year; and such 
location means an entire mining claim 
irrespective of the number of locators or 
feet Leei v. John Dare S. M. Co,, 6 Nev. 
2ia 

4. "Witllln one Tear.*' Where the 

law requires a certain amount of labor to 
be performed ** within one year," the locator 
has until the year expires to perform such 
labor. And a party who enters upon his 
claim after the other acts of location are 
performed, but before the expiration of 
such year, is a trespasser. Atkins v. 
Hendree, 1 .Ida. lOS; Chajpman v. Toy Long, 
4 Sawyer, 35. 

5. Claims of eo -tenants. Where a 
mine is owned by tenants in common, "H 
is a physical impossibility to work on the 
interest " of one co-tenant alone. Oro Fimo 
Co. V. CuUm, 1 Ida. 133. 

6. By Tunnel. Going on a lode to 
work it, or even work done in proximity 
having direct relation to the claim for the 
purpose of extracting or preparing to ex- 
tract minerals from it» as for example, 
starting a tunnel at a considerable distance 
to cut the claim, would be a possession of 
the claim within the rules determining pos- 
session. English v. Johnson, 17 Cal. 108; 
B. & W. L. 0. 172. 

7. WoriL oir claim. Work done out- 
side of a mining claim in order to hold it, 
must have some direct relation to the claim, 
or be in reasonable proximity to it Me- 
Qarriiy v. Byington, 12 Cal. 427. 

8. Time lost and labor on drain. 

Where the regulations of a mining district 
required that every claim should be worked 
two days in every ten: Held, that the efforts 
of the owners of a mining claim to procure 
machinery for working the claim should by 
fair intendment be considered as work done 
on the claim. Packer r. Htaton, 9 Cal. 
569. 

Hdd furiher, that working upon adjoin- 
ing land in constnicttng a drain to enable 
the owners to work the claim, was work 
done upon the claim within the true mean- 
ing of the rule. Id. 

9. Tested Right. The right of prop- 
erty once attached to a mining claim, m 
the absence of local regulation, does not 
depend upon mere diligence in working it. 
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The right veBts with the taking, and is not 
like a ditch riffht which does not vest ab- 
solutely until the completion of the ditch. 
McQarrUy v. ByingUm, 12 Cal. 427. 

10. Annual labor— PUoer elalms.* 

Parties locating placer claims under the 
United States mining kws, on a certain 
date, February, 1876, **have until next 
February to make the reouired expenditure 
upon it for the first year.** Chapman v. Toy 
Long, 4 Saw. 35. 

A location completes the right of the 
appropriator of a mining claim, and it is 
not necessary for him to complete any part 
of the annual labor to perfect his right to 
extract the minerals. Id. 

LACHES. 

!• Applicable to case of mines. The 

defense of lachea applies with peculiar force 
to a bill seeking to set aside a sale or lease 
of mineral property. Emett v. Fmon, 33 
L. J. Ch. 613. 

2. Hasard of mining— Forfeiture of 
sliares— Irregolarities. The peculiar and 
hazardous nature of mining transactions, 
its fluctuations and uncertam profits, con- 
sidered as sufficient in connection with over 
nine years' delay unaccounted for, to force 
the presumption of an acquiescence in the 
forfeiture of shares in a mining concern, 
although such forfeiture was irregular, and 
many acts of misconduct in the manage- 
ment of the concern among both directors 
and shareholders had occurred in the mean- 
time. Prendergast v. Turton, 1 Younge & 
C. Ch. Ca..98. 

8. Pecnliar hazard of mines— Parties 
standing by to see the result of an ad- 
TOntore liaTe no standing in eqnity. 

The case of mines has always been consid- 
ered by a court of equity as a peculiar one. 
The property is of a very precarious de- 
scription, fluctuating continually, sudden 
emergencies arising which require an in- 
stant supplv of capital, and in which the 
faitbiul performance of engagements is ab- 
solutelv necessary for the prosperity and 
even the existence of the concern. And, 
therefore) where parties under these cir- 
cumstances stand by and watch the prog- 
ress of the adventure to see whether it is 
prosperous or the contrary, determining 
that they will intervene only in case the 
mine should turn out prosperous, but 
determining to hold off if a different state 
of things should exist, courts of equity have 



•Saotlon 2824 of U. 8. Bevised Stotntos to 
recited In the opinion m reauirlnff a certain amount 
of labor upon all mining claimt located after May 
10, 1872, without notice of the woniing of the entire 
section, which aeema to leave it in donbt aa to I 
whether it does not refer excloidvely to lode claima* 



said that those are parties who are to re- 
ceive no encouragement; that if thev come 
to the court for relief, its doors shall be 
closed against them; that their conduct 
being inequitable, thev have no rid^t to 
equitable relief. Clarie v. Hart, H. L 
Cas. 655; HaH v. Clarht, 19 Beav. S49; 6 
Deg. M. & 6. 282. 

4* Opening mines aids the implicitloi 

of* The opening of a coal mine by tbe 
purchaser of the lands in question consid- 
ered in connection with lapse of time as 
good reason to impute laches to the owner, 
and to sustain an irregular sale to the par- 
chaser. Rigney v. SmaU, 60 UL 416. 

5. Fraud — Delay— Tariable valie. 

In suits to rescind contracts for fraud, par- 
ticularly where the subject is of variable 
value, it is the duty of the plaintiff to pnt 
forward his complaint at the earliest possi- 
ble period. Jenmngs v. BrougfUon, 5 De G. 
M. & G. 128, affirming 17 Beav. 234. 

0* Undne delay— Frand, Where there 
has been fraud the vendee may rescind and 
recover back the price paid, but the tender 
should be in a reasonable time after the dis- 
covery of the fraud; by undue delay the 
contract would be affirmed. In this case 
(fraudulent sale of oil stock), four months 
was held to be undue delay. Learning v. 
Wise, 73 Pa. St 178. 

What is undue delay, in case of reads- 
sion, where the facts are undisputed, is a 
question for the court Id. 

7. Delay after knowledge of firand. 

The vendee (of ditch property) cannot hold 
possession for a long period after discoveir 
of fraud and then rescind on that ground. 
BUn V. Bear River A A, W. A M. Co,, 20 
CaL 602. 

8. Barring relief against fhuid. 

Plaintiffs filed a bill alleging that they and 
defendants were associated in the formation 
of the Keystone Zinc Company. That de- 
fendants purchased lands and sold them to 
the cori>oration at an increased price, con- 
cealing the price P&id, whereby a trust 
arose, etc Plaintins had delayed suit over 
four years after knowledge of the facts: 
Held, that their laches barred the suit 
EvafCs Appeal, 81 Pa. St 278. 

Like delay held a bar to relief against 
acts of the corporators subsequent to ths 
sale. Id. 

9. Delay and Expenditures. Com- 

Slainanto having notice of the intention ot 
efendant to open a sough to drain coal 
mines delayed tor two years, during which 
time defendants laid out over £2000 in pre- 
paring to drain and open their minea The 
ffround of injunction was all^^ed danger of • 
damage to plaintiffs' canaL ui junction re- 



Digitized by 



Google 



LACHES. 



161 



fused on the ground of laches. Birming- 
ham Canal Co, v. Lloyd, 18 Ves. Jr. 616. 

10. Standing bj— Long deUj. Ten- 
ant for life with an ill-defined power of let- 
ting the minerals nnder the estate, let a long 
lease in 1840, and died the same year. The 
remainder-man hecame of age and went 
into possession in 1846, at which time he 
knew of the lease, and refused at the time 
to take the rents, ohjecting that there had 
been no power to make it, and also alleg- 
ing fmna in obtaining it. But no active 
steps were taken until 1860: Held, that on 
the mere j^und of laches alone the hill 
must he dismissed, bat without prejudice 
to TOt>ceedings at law. Ernest y. Vivian^ 33 
L J. Ch.613. 

11. Ii^nnetlon. The delay of two 
years in bringing suit for injunction to re- 
strain the working of a mine, is a fact seri- 
oosly affecting the claim for an injunction. 
Emma Mine Case, 3 Leg. Gaz. 81. 

12. Prerents remedy by iBjonetion. 

To stop the working of a coat mine is a se- 
rious injury: and when it has been allowed 
to be worked for eight years, the expendi- 
ture is an equitable ground to prevent the 
hasty interference of the court Injunc- 
tion refused. Field v. Beaumont, 1 Swanst 
204. 

18. Tender's laches operates against 
Ui Tendee. Where an alleged invalid or 
fraadulent lease of mines mis been out- 
standing, and the mines worked under it 
with the tolerance of the owner, such own- 
er's vendee takes the land affected by his 
vendor's laches. The computation of time 
does not begin as to computing laches from 
the vendee's purchase, but from the time of 
hisvendor^s knowledge. Ernest v. Ftrtan, 
83LJ. Ch.6ia 

14. Uneonseionable eondnct— -Barring 
relief* When a party has allowed mines 
to be worked for a period of thirty years 
without any remonstrance or action on 
his part, it is a case which '^will not allow 
the mention of an injunction." Parrott v. 
Palmer, 3 Myl. & K. 632. 

The unconscionable character of the claim 
of a plaintiff in such a case, in view of the 
juioertainty of mining adventures stated, 
iajsiietion refused and defendants not re- 
qmred to file an account for any period 
prior to the filing of the bill. Id. 

li. Beeei^on—Parebasittg other mine 
— DeMTture from prospecins— Praetlee. 

Snuth received a prospectus issued by the 
defendant, stating that they had agreed to 
porchase certain silver property in Nevada, 
and on the faith of it toolc snares on the 
second of August, 1866. On December 30, 
he received word that this property had 



been found worthless by the party sent out 
to examine it,but that the company had de- 
termined to purchase other mining property 
instead, accompanied by the statement from 
the directors that they would shortly issue 
a detailed report; which report he received 
on January 19, 1866. The original pros- 
pectus had been issued in good faith, the 
directors believing the first mentioned mine 
to be valuable. On February 6, 1866, he 
filed a bill to be relieved from his shares. 
On May 28, a winding-up order was made, 
whereupon he applied to have his name re- 
moved from the list of contributories: Held, 
that he was not guilty of laches, as he had 
a ri^ht to wait for detailed information con- 
cerning the change in the projects of the 
company; 2. That he was entitled to have 
his name removed from the list of contribu- 
tories, although since the filing of the bill 
the order for winding-up had oeen made. 
In re Reese Biver M. Co., Smith's case, L. R. 
4 H. L. 64; L. R. 2 Ch. App. 604, revers- 
ing S. C. 36 L. J. Ch. 386. 

16. Statutes of Limitation applied in 
equity* A., by a voluntary settlement 
conveyed two shares in certain mines to 
trustees for ninety-nine years, if A. should 
so long live, in trust for A.'s brother-in-law, 
B., during the said term if he should so 
long live, with remainder as to one share in 
trust for A.'s sister, C, and as to the other 
share in trust for D., the son of B. and C, 
to hold to them respectively for the residue 
of the said term, if they should so long re- 
spectively live. Upon the death of B., in 
tne lifetime of A., C. and D. entered into 
possession of their respective shares. A. 
afterward, by a deed of gift executed in 
1826, conveyed all his remaining interest in 
the premises to D., and died in 1830. After 
A. 's death. C. continued by mistake in pos- 
session of the share which had been settled 
upon her until her death in 1836. In 1839, 
D., upon examination of the deed of 1826, 
which was in his possession, found out the 
mistake, and he immediately filed his bill 
against the executors of C. for nn account 
of the rents and profits received by her 
since the death of A. : Held, that inasmuch 
as D. had been guilty of laches in not find- 
injg out the mistake earlier, by the means 
which were in his power, he was entitled to 
an account only for the period allowed by 
analogy to the statute of limitations, which 
in this case was six years before the filing 
of the bill, and an additional period during 
which he was abroad. Denys v. Shudcburgh, 
4 Y. & C. 42. 

17. Excluded Partner — Renewed 

Lease. Managing partners of a mining 
partnership at will, ^ve notice of dissolu- 
tion to the rest, and intimated their inten- 
tion, after the dissolution, to apply for a 
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new lease for their own exclusive benefit, 
and did so and obtained a lease, and autied 
on business with uniform success without 
any outlay beyond what the produce of the 
mines was more than sufiBcient to meet 
The excluded partners continually asserted 
their ri^ht, which, however, was alwavs 
denied by the others, to participate in the 
profits, but took no active steps to enforce 
it for nine years: Held, that they were pre- 
cluded by laches from obtaining any relief 
either in respect of the profits after tne dis- 
solution, or in the matter of the other part- 
ners having bid at the sales of the partner- 
ship effects at the dissolution, notice having 
at the time been nven of their intention to 
do so. Clegg v. Edmondson, 8 De G. M. & 
G., 787. 

18. No Beselsslon after diTidends re- 
eelYed, ehange of eompany and longr 
working* A party induced by fraud to 
purchase mining shares, cannot rescind after 
receiving dividends, after the mine has been 
worked three years and its nature changed 
from a cost-book to a joint-stock company, 
and the company is being wound up, after 
all chance of profit is over. There can be 
no rescission where, in consequence of his 
own acts he cannot restore the article in the 
same condition as when he received it. 
There must be a special action for damages. 
Clarke v. Dieksan, 1 El. BL & EL 148. 

19. Aeoonnt against life tenant. After 
long delay in taking proceedings against 
tenant for life committing waste, the court 
endeavors to deal liberafly with him^ and 
will charge interest from as late a penod as 
the circumstances can suggest. Bagot v. 
Bagot, 32 Beav. 609. 

20. Aeoonnt. The right to an account, 
even in the case of mines, may be lost by 
laches. ParroU v. Palmer, 3 MyL k K. 
632. 

21 • In gtatn qno— Besnlt of risk— Sne- 
eessfnl adyentnre. The grantor in a deed 
who has sold on account of his unwillingness 
to pay assessments or take the risk of de- 
veloping the mining ground conveyed, 
which mining fpound upon the expenditure 
of the grantee is afterwards develop^ into 
a mine of enormous value by the discovery 
of a bonanza, cannot be heard afterwardb 
to alle^^e in equity, as late as two years 
after his transfer, a mistake in the deed as 
to the number of feet granted. And 
although his grantees have made immense 
sums out of tne proceeds of the mine, it is 
not a case where the parties can be placed 
•fi ii€Uu quo, within tne proper meamng of 
the term — a property of then unknown or 
little value having become, since the grant, 
by reason of th^ mining expenditures of the 
grantee, a mine of known and very great 



value. Kinney v. Con, Virgima M. Co,, 4 
Saw. 447. 

LAND. 

1. Land Inelndes minerals* Theridit 
and title to lands includes a right to all ue 
mines and minerals therein,unle8s separated 
from the lands by positive grant or excep- 
tion. Georgia v. Vanatoo, cited in 17 CaL 
209, and note to 3 Kent. 378. 

2. Peenllar ineidents of mines— Pirt* 
nership. A mine being in the nature of a 
trade, many things are to be taken into 
consideration which are not taken into ac- 
count in the matter of landed estate: e. p., 
as to mesne profits, and where there are 
various interests in it a partnership relation 
ensues. Bo9e v. Nixon, cited 2 Jac. & W. 
656; 1 Id. 302. 

8. Prima Facie entirety of ewier- 
sllip. Prima facie, the owner of land is 
entitled to the surface itself, and all beknr 
it ex Jure naturce; those who seek to dero- 
gate from that right must do so by virtue 
of some grant or conveyance. Boubotkam 
V. WUson, 8 H. L. Ca. 348; S. C. 3E.&R 
752; affirming 6 £L & BL 593, and 8 Id. 
123. 

4. Beal estate— ConTejranee. A gold 
mine is real estate, and an interest therein, 
other than an estate at will, or for a term 
not exceeding one year, can be transfemd 
only by an instrument in writing. A verbil 
sale is not good. Melton v. Lambard,bl 
Cal. 268. 

6. Claims real estate— Descent— Ai- 
ministrator. The statutes regulating the 
descent and distribution of realty are ap- 
plicable to quartz claims; they are real 
estate. An admimstrator cannot maintain 
ejectment for their possession. CarhaH r. 
Montana M. Co,, I Mont. 246. 

Mining claims are real estate within the 
meaning of the practice act prescribing the 
venue in civil actions. Watts v. White, 13 
CaL 321. 

6. Taxable as real estate. Mineral 
lands held liable to school tax as real estate 
under act of May 8, 1854 Conifnf^am 
School Diet. App. 77 Pa. St 265. 

7. ConTOyanee. Where mining daim 
are treated as real estate, title can only paae 
by deed, devise or descent, and upon de- 
cease of the claimant they go to the heir. 
Hardenbergh v. Bacon, 33 Cal. 35d. 

8. Deed of mining pririlefes. A 

deed of a mine with mming privileges is 
not a mere license to take ore or the grant 
of an easement, but the conveyance of 
parcel of the freehold. N, J, line Co, t. 
N, J, FrankUnite Co., 13 N. J. CL 323; 14 
Id. 308. 
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9. Demise of minerals analogrous to 
fitle of Uliid. A demise of minerals for 
the term of twenty-one years for a sum in 
gross, but pajrable in annual installments, 
with power to take the entirety of the 
minerals: ffeldf a sale of the realty rather 
than a lease, and that the installments 
should ffo to the heir, and not to the exec- 
utor. In re Smith, L. R. 10; Ch. App. 79. 

10. Award— lAnd eomprehends build- 
ings— Surface damagre— Forest of Dean. 

The 68th section of the 1st and 2d Vict 
c 43, for regulating the working of mines 
in the Forest of Dean, provides that every 
free miner entitled to any gale within any 
inclosed lands, shall pay to the owner of 
such lands, compensation for surface dam- 
age occasioned by opening or working any 
^le therein or thereon, which compensa- 
tion shall be determined by the gavel- 
ler or deputy gaveller; and if not paid 
within ten days after making an award by 
him, and a copy thereof served on the party 
required to nay the same, the amount may 
be recovered by action. The declaration in 
an action under that section, alleged that 
the deputy gaveller awarded tnat the 
amount of compensation for surface dam- 
Mge done to the inclosed lands of the plaint- 
ira, by the working of a gale therein or 
thereon by the defendant, was £60. The 
plea set out the award, by which the deputy 
eareller, after reciting that application had 
been made to him to determine the com- 
pensation for surface damage to lands and 
buildings of the plaintiffs, alleged to be in- 
closed lands, awarded that the amount of 
compensation for surface dama^ to said 
lands and buildings, by reason ofthe work- 
ing thereon and thereunder by the defend- 
ant, was £60; but as to whether the said lands 
and buildings were inclosed lands within 
the statute, ne made no award: Heldf that 
the award was good, although the deputy 
pTeller had not found that the lands were 
mdosed. 2. Tliat assuming "surface dam- 
age *' to mean damage on Sie surface, the 
award was not bad, because the deputy 
gateller had found that the damage was oc- 
casioned by working under the lands, for 
by sQch working there might be damage on 
the surface, a That as the word *' lands " 
coDiDrehends buildings, the declaration was 
gpoa, although it appeared by the award 
that the compensation was in respect of the 
land and buildings. AUaway v. WagHc^f, 
4H.&N.307. 

11. Old mininir leases in proof of 
tenre. Evidence that the lord, for more 
than a century past, had leased the coal 
and limestone under copyhold lands in cer- 
tain parts of the manor, and had received 
rait for the same, and that the lessees of 
the lord, and not the tenant, had taken 



the coal and limestone, goes to explain the 
nature of the tenure, and in aid of other 
evidence, may be taken to show that the 
freehold is in the lord, and not in the ten- 
ants. ' Brown v. Hawlins, 7 East. 409. 

12. Severanee. There may be a sever- 
ance of the title in the surface, used for ag- 
ricultural purposes, and the underlying min- 
erals. Stewart v. Chadtckk, 8 Iowa, 463. 

18. Ore rigiits severed. Ore rights, 
when severed from the surface, are real es- 
tate. Hartford Ore Co, v. Miller, Same ads. 
Same, 41 Conn. 112. 

14. Collieries— Devise of, as estate. 

Testator having both freehold and leasehold, 
property in collieries which were princi- 
pally leasehold: Held, to pass under a gen- 
eral devise applicable to freehold as parcel 
of the testator's estate, it being collected 
from the whole will, that they should pass 
under such devise. Lowther v. Cavendish, 1 
Eden, 99. 

15. 8tone under river. The title of a 
person owning lands bounded by a stream 
of water extends to the center thread of 
the stream, and he may maintain replevin 
for rock or gravel taken therefrom by a 
trespasser; and the navigability in fact of 
the stream above tide water does not affect 
the title of the riparian owner. Braxon v. 
Bressler, 64 IlL 488. 

16. Qnarries^Trading eoncem. The 

co-owners of certain quarry land and agricul- 
tural land worked such quarry land from 
year to year and sold the proceeds, and dur- 
ing some years the profits were invested in 
otner quarries and in a^icultural lands, 
and during^ some years divided among the 
owners. The quarries were worked, and 
the farming land let under the manage- 
ment of one owner: Held, that the triple 
was ancillary to the land; that the shares 
were therefore not personalty, but passed 
to the heir. Steward v. Bkdceway, L. R. 6 
Eq. 479. 

1 7 . Turf and peat. Turf and peat are 
a part of the soil, and not a part of the ac- 
cruing profits of the soil. Wilkinson v. Hay- 
garth, 12 Q. B. 837. 

18. Produce treated as realty. When 
royalties had been received from coal taken 
under glebe lands without right to receive 
such royalties: Ordered, that tne amount be 
laid out *' for the permanent benefit and im- 
provement of the vicarage." Bartlett v. 
PhiUips, 4 De G. & J. 414. 

19. Annual profits as consideration 
money— Colliery. The annual profits of 
a colliery which was worked out, instead of 
being sold at a certain date, as it should have 
been, by an executor who without right 
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worked it instead of sellinff it, treated the 
same as if they were annual installments of 
consideration money. Wightwkk v. Lord, 
H. L. Ca. 217, aflTg Same ads. Same, 4 
De G. M. & G. 803. 

20. Brick reiit«— Ineome. Rents and 
royalties from hrick fields made nnder a 
power: Held, income and not capital Coto- 
Uy ▼. Wellesley, 35 Beay. 638. 

21. 8hare»— tioods aad effeeU. The 

court will not grant a writ of prohibition to 
restrain the Lord Mayor's court from pro- 
ceeding upon an attachment of shares in a 
mining company working on the cost-book 
principle, upon the suggestion that such 
shares are not ** goods and effects." Tredin- 
nkk y. OUver, 5 H. & N. 780. 

22. Cost-book — SliarM— Interest In 
land. Shares in mining companies con- 
ducted on the cost-book princip^le: Held, 
not an interest in land — the mines being 
yested in trustees for the purposes of the 
undertaking generally, and not in trust for 
the indiyiduiu shareholders; and the in- 
terest of the shareholders being limited to 
the profits deriyed from working the mines. 
ffayter y. Tucker, 4 Kay & J. 243. 

28. Cost-book shares. A contract for 
the sale of shares in a cost-book mine is not 
necessarily a contract for an interest in 
land, within section 4 of the statute of 
frauds. Walker y. BartleU, 18 C. B. 844; 
17 Id. 446. 

24. Cnstomary allotments are free- 
hold. Where by yirtue of a custom certain 
persons called free-miners were at liberty 
to ap^ly to the gayeller of the hundred of 
St. Bnayels to allot them a particular spot 
of land of the crown for a coal-pit; and 
when the spot was agreed upon, the gay- 
eller cut a turf, and naying cut so many 
notches in a stick as there were to be part- 
ners in the intended work, and also one for 
the king and one for the gayeller, that the 
stick was fastened down with pegs on the 
spot where the turf had been pared off, and 
tne turf laid dovm again, after which that 
spot was considered appropriated; when coal 
was found, a money payment was made to 
the king in lieu of his share of the coal. A 
share in a coal-pit so appropriated was held 
to be a freehold. Doe y. Pearee, 2 Peake, 
N. P. C. 242.* 

25. Water right. A water right in 
Montana is real estate. Barkley y. Tieleke, 
2 Mont. 59. 

26. Eminent domain. The owner of a 
stratum of coal is an owner of land; and an 
underground right of way through his yein 

* Wot mention of Joiy of miners, lee this case. 



may be condemned. Brown y. Corey, 43 
Pa. St 495. 

27. Registry. The registry act of 6 
Anne, c 2 ( Ir. ), applies to an easement to 
enter and carry away limestone. LUloweU 
y. Gibbmgs, 9 Irish C. L. 223. 

28. Judicial sale without notice tf 
mineral yalne. The sheriff levied oa 
coal land and reseryations of defendant in 
such parcels as, as he alleged, impaired 
their yalue on sale, and did not properly 
adyertise the same as coal land: Hdi, 
matters addressed to the discretion of the 
court below, on proper motion, and not 
matters of error. Donaldson y. Bwnk qf 
DanvUle, 20 Pa. St. 245. 



LAND-OFFICE DECISIONS.* 

1. Abandonment. A party who aban- 
dons a mining-claim may remoye his ma- 
chinery therefrom, and all ore extracted 
from the mine. Landowner, VoL 3, p. 50.* 

The filing of an abandonment of surface 
ground in conflict does not terminate the 
contest initiated by an adyerse claimant^ 
but the judgment of the court haying juris- 
diction must be had upon all the questions 
involyed in the controversy before patent 
can issue for the portion of the claim not in 
dispute. 3 Id. 196. 

2. Abstract of title. An adverse claim- 
ant should file, with the other napeis con- 
stituting his adverse claim, eitner an ab- 
stract of title, with copy of the original 
notice of location, and the deeds of convey- 
ance tracing his riffht of possession from tne 
original locators of the adverse clainL Copp, 
232. 

Where an abstract of title is filed by an 
adverse claimant, it should be properly at- 
tested by the seal of the recorder. Id. 

An omission to file an abstract of title 
should be treated as an irregularity only, 
and not as a defect that vitiates an advene 
cU&im. Id. 173. 

The evidence on file, in an application of 
patent, must show that the applicant has 
the record title of the premises described in 
his application. Id. Wi, 340. 

Full and complete copies of the respective 
conveyanoesare unnecessary under the mlea 
A complete abstract only is required. Land- 
owner, 178. 

8. Adverse claim. Any member of a 
mining company may file an adverse claim 
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on behalf of his conipany, where he has the 
proper authority. Copp, 19. 

Adverse claimants must file a separate and 
distinct claim against each application, 
which it is alleged conflicts with the premises 
owned by such adverse claimant. Id. 202. 
The papers in an adverse claim once filed 
cumot be withdrawn, hut become part of 
the record. Landowner, 51. 

An adverse claim filed after the expiration 
of the time prescrihed by statute cannot be 
considered, and no extension of time can be 
given for filing adverse claims. Copp, 156, 
IH. 

An adverse daim must be made out in 
proper form and filed in the proper local 
oflSoe during the period of publication of 
the application, for patent to be effective. 
Landowner, 25 ; 2 Id. 114 ; 3 Id. 18. 

It is the duty of the adverse claimant to 
commence suit in proper form within the 
required time, and it he trusts the uncertain 
medium of the United States mail he must 
abide the consequences, should delay ensue 
throag^h misfortune or accident. Should 
the failure to commence suit be the result 
of the unadvised or the corrupt and dis- 
honest action of his attorney, tne Interior 
Department cannot redress the wrong. 
4 Landowner, 34. 

An adverse claimant should state the 
nature of his claim, where and how it orig- 
inated, whether by puri>ose or location, and 
other m&terial o^ essential particulars, and 
mnst show an interest in the ground sought 
to be patented, or an authority for appearing 
on behalf of those interested. Copp, 76, 
80, 8L 

An adverse claimant should set forth in 
detail the facts upon which he bases his 
adverse claim. A statement in general 
terms embodying conclusions of law, with- 
out statinff the fact specifically, will not be 
considered as evidence. Id. 197. 

The nature, extent and boundaries of an 
adverse claim must be fully set forth, in 
order to stay proceedin^^ on the application 
and have an adjudication in the courts. 2 
Lando^-ner, 178. 

An adverse claimant must show that his 
is a valid subsisting mining claim, and that 
he is acting in good faith. Id. 

An adverse claimant should show a com- 
pliance with the local laws in recording his 
daim, and in regard to ex|)enditures, and 
shonld file a copy of the original notice of 
his location, ana show the nature or extent 
of the conflict alleged. Copp, 197. 

Any state of facta which shows that the 
person alleging the same has a better right 
to the premises sought to be patented, or 
any portion thereof, than the applicant, is 
tiie proper subject-matter of an adverse 
claim, and when properly set forth, should 
be treated as such. 2 Landowner, 68. 



An adverse claimant must positively al- 
elge ownership. 1 Id. 146. 

An instrument setting forth an adverse 
claim should be so draft^ as to inform the 
applicant that a portion of the mining 
claim which he was seeking to obtain a 
patent for did not belong to him, but did 
belong to the adverse claimant; and it is 
intended that this should be done with such 
precision as to fairly advise him of the ''na- 
ture, boundaries and extent'* of the adverse 
claim, so that the applicant might prepare 
himself to establish on the tri^l before the 
courts, his own, and defeat the adverse 
claim. Copp, 170. 

If an adverse claimant alleges that he 
is the owner of the claim, it is good plead- 
ings and sufficient to notify the applicant 
for patent of what is claimed. Id. 

An allegation of parties to a suit that 
they compose the company is sufficient, and 
they are not required to prove that they 
are the original locators, or the identical 
parties who presented the adverse claim. 

A protest or adverse claim must be ac- 
companied by a survey, made and certified 
by a United States deputy mineral sur- 
veyor, together with a certificate, or sworn 
statement, by the surveyor '*as to the ap- 
proximate value of the labor performed or 
improvements made upon the claim of the 
adverse party." Id. 337. 

An actual survey must be made of the 
entire adverse claim. An adverse claimant 
is not permitted to color a portion of the ap- 
plicant's survey, and treat it as his entire 
adverse claim. 1 Landowner, 98. 

The jurat to the adverse claim required 
by the act of May 10, 1872, must be made 
by the party, and cannot be made by an 
attorney. Copp, 169. 

Where several parties unite in an adverse 
claim, the jurat is sufficient if made by one 
of the parties. Id. 

The jurat to the adverse claim must be 
made by the party, and cannot be made by 
an attorney — except where the party is an 
incorporated company, when tne protest 
may oe verified by the oath of its president 
or other executive officer, or by an attorney 
whose authority mnst be satisfactorily 
shown. 1 Landowner, 132; 2 Id. 178. 

Suit or action should be commenced by 
the adverse claimant, in order to entitle 
him to a stay of proceeding& The act of 
1872 expressly requires it to be done within 
thirty days mm the filing of the adverse 
claim. Id. 6. 

When the applicant for a patent before 
the Interior Department, who becomes the 
defendant in a suit commenced by an ad- 
verse claimant in a court of competent iu- 
risdiction, waives his claim, confesses juog- 
meut, and thus acknowledges the superior 
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right of the plaintiff to the tract in dispute, 
he has done all that can be required ot him 
in thus ending the controversy, and should 
be no longer dej)rived of a patent for the 

E remises to which he has shown himself 
isully entitled. 3 Id. 194. 

The filing of an abandonment of surface- 
ground in conflict does not terminate the 
contest initiated by an adverse claimant, 
but the judgment of the court havinj^ juris- 
diction must be had upon all thequestions in- 
volved in the controversv before patent can 
issue for the portion of the claim not in dis- 
pute. 3 Id. 196. 

A case having once been suspended and 
carried to the courts for adjudication, and 
having been there dismissed for want of at- 
tention and prosecution on the part of an 
adverse claimant, cannot be stayed a sec- 
ond time for such i>urpose, but must pro- 
ceed on the application for patent Copp, 
23. 

An adverse claimant, asking for a sus- 
pension of proceedings in the general land- 
office, on the ffround that a motion for a 
new trial had oeen firanted in a court of 

Ctice, must show tnat such motion had 
u granted without conditions. Id. 149. 

Where a party fails to assert an adverse 
claim in the manner and within the time 
provided by law, the general land-office 
cannot take cognizance of a judgment ren- 
dered in his favor in a suit commenced after 
the expiration of the ^riod prescribed by 
the statute. Patent will issue in favor of 
the applicant, and the adverse claimant's 
remedy is in a court of equity. 4 Land- 
owner, 2. 

A construction of the mining laws which 
would suspend the disposal of the mineral 
lands, ana prevent the government from 
obtaining its price therefor until hypothet- 
ical controversies can be finally adjusted in 
the courts, cannot prevail Copp, 96. 

Where an adverse claimant alleged in his 
sworn statement ** that sufficient work and 
aU acts and things were done according to 
the acts of Congress, the mining laws of the 
district, and customs of miners to hold and 
possess the same:" Held, that the state- 
ment was defective, as the facts should have 
been stated specifically and in detail Id. 
197. 

The holder of patented ground need not 
assert an adverse claim to an application 
that crosses his ground, for his claim will 
be excepted from the patent issued on such 
subsequent application. 2 Landowner, 115. 

An adverse claim presented by a party 
having no interest in tne land, but " simply 
that justice may be done," will not be con- 
sidered. Copp, 80. 

Where an adverse claimant has not fully 
complied with the law and the instructions 
thereunder, he fails to make out a case 



which will authorize a suspension of pro* 
ceedings. Id. 19S. 

A conflicting survey, already patented, 
cannot, as an adverse claim, delay an ap- 
plication for a patent, but the sround m 
conflict will be excluded from tne subse- 
quent patent. 2 Landowner, 114. 

A stii)ulation wherein it is set forth thit 
"the said action, by consent of the parties 
thereto, is hereby aismissed. The clerk of 
said court is hereby authorized to forthwith 
enter in his register such dismissal,'' filed 
in court bv an adverse claimant, signed W 
authorized counsel, is a waiver of the ad- 
verse claim. Id. 

Where an adverse claimant foiled to 
commence suit within the time prescribed 
by the general land-office, his adverse claim 
was considered waived, and the applicant 
was allowed to proceed with his ai^>lica- 
tion for {wtent Copp, 145. 

The failure of an adverse daimani to 
prosecute his claim with reasonable dili- 
gence is held to be a waiver of such adyerse 
claim. Where it is shown that a cause haa 
been continn^ from term to term in court 
at the instance of the adverse claimant, the 
applicant for patent for a mining claim will 
be allowed to make entry as though no ad* 
verse cUdm had been filed. 3 Landowner, 
98. 

In cases where adverse claimants or their 
attorneys fail to file at the local office evi* 
dence that suit has been commenced m 
court, the local officers are bound to treat 
the adverse claim as waived. 2 Id. 82. 

Where one of several co-tenants made 
out a prima facie adverse showing to an 
application for patent, and his co-tenant 
suDseqnently withdrew this adverse claim: 
Held, that their withdrawal did not pre- 
judice the rights of the adverse claimant. 
Copp, 158. 

An adverse claimant who dismisses his 
suit, commenced within the period allowed, 
cannot delay an application for patent by 
commencing a second suit after the expira- 
tion of such time. 1 Landowner, 66. 

4. Affidayit. An affidavit made by the 
president of a mining company in his offi- 
cial capacity, will be sufficient withoat a 
certified copy of the record of his election. 
Copp, 173. 

An incorporated mining company may 
verify an application or an adverse claim 
through its officers or agents. 1 Landowner, 
132. 

A notary public may administer oaths in 
any state or territory, and a certificate 
under his official seal is sufficient evidence 
of his being a notary. Copp, 174. 

Affidavits taken without notice to the 
opposing party, and with no opportunity of 
cross-examination, will not be considered 
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in rendering a decision in contests in regard 
to character of land. 3 Landowner, 67. 

An affidavit must be verified before an 
officer authorized to administer oaths in the 
land district where the claim is situated, 
lid. Si. 

Under section 2335, an officer authorized 
to administer oaths within the land district, 
may administer the same without the dis- 
trict, but within his jurisdiction, where 
that jurisdiction extends within the land 
dis^ct where the claims are situated. 3 
Id. 195. 

An adverse claim should be verified be- 
fore some officer authorized to administer 
oaths, " within the land district where the 
daim may be situated." 1 Landowner, 34; 
Ccmp, 158, 160. 

Papers sworn to before any person pur- 
porting to act as deputy for the r^^ter or 
receiver, cannot be received as evidence. 2 
Landowner, 162. 

Bz ^Nzrte affidavits may be received in ap- 
plications under the mining statute, but 
the officer receiving such testimony should 
be satisfied of its truth and the credibility 
of the witness. Copp, 16. 

6* Agent* It is competent for the agent 
or attorney of an incorporated mining com- 
pany to swear to an aaverse claim for such 
oompany. 1 Landowner, 132. 

6. Anicnltiiral Lands. The Secretary 
of the Interior is authorized to designate as 
agricultural only such land as is shown to 
be properly and clearly agricultural. Proof 
that no paying mines nave been discovered 
thereon is not sufficient 1 Landowner, 18, 
114. 

The non-mineral affidavit required in agri- 
cultural entries may be made oy an agent, 
upon filinc^ his authority to act in the prem- 
ises, and furnishing proof that his principal 
is not personally acquainted with the land. 
Copp, 222. 

An agricultural entry may be suspended 
to await developments under a mining loca- 
tion. 1 Landowner, 180. 

Where an agricultural entry was allowed 
after due notice, and no opposition was 
made, the case will not be reopened unless 
the mineral affiants show they have the 
poesessory ri^ht to an actual mining claim 
upon the land so entered, or that fraud was 
resorted to by the agricultural claimant in 
giving the required notices, and in what 
specinc fort^-acre subdivision their mining 
location exists. Copp, 125. 

Where land is of little, if any, value for 
igricultural purposes, but is essential to the 
proper development of mining claims, it 
should be disposed of only under the min- 
ing act. 2 Landowner, 146. 

Where lands containing valuable mineral 
deposits have been iuclu<&d in an agricul- 



tural entry, said entry will be canceled at 
any time prior to the issuance of patent, 
upon satisfactory evidence of the existence 
01 such valuable deposits. Copp, 233. 

Where valuable deposits of minerals are 
discovered upon a tract after the same has 
been enterea as agricultural, but before 
patent has issued, the parties claiming the 
mine may make application for patent for 
the same, and the agricultural entry will be 
canceled to that portion of the land em- 
braced by said mining claim. Id. 163. 

Where mineral deposits are discovered on 
agricultural lands after patent has issued to 
an agricultural claimant, they pass with the 
patent Id. 208, 233. 

7. Aj^eoltnral College serip— Cannot 
be received in payment for mining claims. 
Copp, 157. 

8. Alaskm Territory. No application 
for patent for mining lauds in Alaska Terri- 
tory can be received at the Creneral Land- 
office — said Territory not having been or- 
ganized into a surveying district. Copp, 

9» Allen* A foreigner may make a min- 
ing location and dispose of it, provided he 
bc^mes a citizen oefore disposing of the 
mine. Proof that a party was not a citizen 
before disposing of his claim must be af- 
firmatively shown. 1 Landowner, 178. 

Locators and intermediate owners other 
than applicants, will not be presumed aliens 
in the absence of allegation or objection 
prior to issuance of patent. 2 Id. 2. 

Aliens cannot hola a mining claim prior 
to issuance of patent therefor. An assignor 
can transfer no mater interest to his as- 
signee than he himself possesses, and the 
purchaser from aliens of an unpatented mine 
acquires no title thereto. 3 Id. 18. 

The portion of a mining claim sold to an 
alien cannot be patented while such owner 
is an alien; but on his declaration to be- 
come a citizen, his right dates back to his 
purchase, and he mav thereupon secure 
United States patent tor his claim. 3 Id. 
69. 

10. Amendment* When an adverse 
claim has been filed, it cannot be amended 
so as to embrace a lar^r portion of the 
premises than that described in the original 
adverse claim. Copp, 156. 

11. Annual Labor. Upon all claims 
located after May 10, 1872, not less than 
f 100 shall be expended in labor or improve- 
ments during each year, and that year shall 
commence from the date of the location of 
the claim. Copp, 142. 

A claimant of a location, to entitle him 
to the possession of his location, must make 
the annual expenditure upon his claim each 
and every year after January 1, 1875, until 
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patent shall have been iBsued therefor. 
tk|pu, 135; 1 Landowner, 34. ■ 

Tne first annual expenditure on mines 
located prior to May 10, 1872, should have 
been made prior to January 1, 1875, and 
notice to delinquent co-owners of such 
mines could not be leeally given until after 
the latter date. 3 Id. 66. 

On claims located prior to May 10, 1872, 
the annual expenditure must be made be- 
fore the 1st of January of each year. On 
all other lode claims the annual expenditure 
may be made at any time during the year 
before its expiration. A claim properly 
located March 1. 1877, may be relocated 
March 1, 1878, if the required work has 
not been done prior thereto. 4 Id. 66. 

12. Annnal labor on placer claiing. 

Annual expenditures are required only 
upon vein or lode claims, leaving placer 
claims subject to the operation of the local 
laws, rules, regulations and customs. 1 
Landowner, 18. 

18* Appeal. An appeal brings up all 
proceedings had prior to the order appealed 
from, and all exceptions must be presented 
at the hearing of such appeal, or in default, 
they will be considerea waived. Mining 
Decisions, 181. 

A written statement of the points of ex- 
ception to the commissioner 8 decision is 
required on appeal to the secretary of the 
interior. Copp, 217. 

No new or additional evidence can be 
submitted on appeal to the secretary of the 
interior. Id. 136. 

A party having no interest in a minins 
application, but standing in the relation of 
amicus curke (friend of the court) has no 
right of appeal from any decision in the 
case. 3 Landowner, 194; 4 Id. 3. 

An appeal may be taken from the action 
of the survey or-^neral in approving a sur- 
vey to the commissioner of the general land- 
office. 1 Id. 133. 

14. Applieation for patent. An ap- 
plication for patent under the mining act, 
IS such an appropriation of the premises 
embraced therein as takes them out of the 
operation of the local laws; and until such 
application is set aside upon a failure to 
comply with the requirements of the gen- 
eral land-office in the completion of title, it 
cannot be considered waived or forfeited. 
2 Landowner, 66. 

The examination of an application for 
patent under the mining laws, should pro- 
ceed beyond the papers filed in the case, 
and into those general records of the gen- 
eral land-office which evidence the final dis- 
position made of the public domain; and if 
it is found that any part of the premises ap- 
plied for have been previously disposed of, 
an express exception thereof should be in- 



serted in the subsequent patent 1 Id. 
82. 

A filing of an api)lication for patent with 
the register is equivalent to *' filing with 
the register and receiver," within the spirit 
and meaning of the act of May 10^ 1872. 
Mining Decisions, 169. 

Where a placer claim is sitoate upon mr- 
veyed lands and conforms to the l^al sub- 
divisions thereof, no survey or plat thereof 
will be required with the application for 
patent. In such case proof of improvementi 
may be made bv affiaieivit of parties who are 
familiar with the claim, ana can tertify to 
the necessary facts. Mining DedsioBS, 
23& 

Where two applications conflict, a com- 
promise may be made by the respeotiTe 
claimants, and the surveyor-^neral will o^ 
der a survey of the compromise lines agreed 
upon. 1 Landowner, 83. 

Where suit is commenced after the fifing 
of an application for patent by a party who 
subsequentlv filed an adverse claim, m reg- 
ular form, the application will remain sus- 
pended until the case is decided in court or 
otherwise settled. 1 Landowner 135. 

Each application is an entirety, and rests 
upon its own merits. It is contrary to the 
spirit and letter of the law to permit om 
person or association of persons to file one 
protest against several applications for pa- 
tents for separate and distinct lodes. Min- 
ing Decisions, 202. 

Where papers have once been filed with 
the register and receiver, they become a part 
of the record, and can neither be withdrawn 
nor returned, but must be transmitted to 
the li^eneral land-office. 1 Landowner, 66. 

Application for patent rejected becanse: 
1. The notice was published without the 
knowledge of the register; 2. The notiee 
was not published in a newspaper desig- 
nated as published nearest the claim; 3. 
The record title was found defective; 4 A 
previous application had been made for the 
same premises, which was withdrawn pend- 
ing a suit in court, commenced by the ad- 
verse claimant. 1 Id. 50. 

An application for patent will be rejected 
when the survey does not accurately define 
the boundaries of the claim. Mining Deci- 
sions, 340. 

An application will be rejected where the 
claim was not located in accordance with 
law. Copp, 209. 

The application for patent must be swon 
to by the part^ to it. 1 Landowner, 66.^ 

An application for patent for a mining 
claim, signed by one joint owner for himseii 
and his co-claimants, should be reco^ied 
as the application of all the owners, m the 
absence of alleged or apparent fraud, as also 
the acts of attorneys, performed in the le- 
gitimate prosecution and adjudication of 
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cases, 08 the acts of the claimants them- 

•ehres. 3 Id. 196. 

Where several parties own separate and 
distinct portions ra a claim, application for 
]>atent may be made by either, for that por- 
tion of the chdm owned by him; bat where 
several parties own undivided interests in a 
mming claim, all should join in an applica- 
tion for patent. Copp, 159. 

Applicants for patent should not suffer 
by the neglect of duty of any officer. 2 
Landowner, 2. 

The objection that applicants did not 
have title at the date of application is in- 
sofficient, unless such fact is clearly shown. 
Contracts for conveyance, made before ap- 
plication, are sufficient, if fuU title was 
aemiired before patent issued. Id. 

Persons having no possessory rights, un- 
der local laws and regulations, and who 
have not made the improvements re<iuired 
by the mining statute, are not authorized to 
apply for patents. Copp, 19. 

where a purchaser, aiter the commence- 
ment of proceedings to obtain a patent, but 
before entry at the local office, nles in the 
general land-office a deed from an appli- 
cant to himself, the register and receiver 
▼ill be instructed to have the certificates 
and receipts made out in his name. Id. 
162. 

Where an association of persons, unincor- 
porated, apply for a patent, the published 
notice, certificate, and all the papers, should 
give the names of all the apphcants. Id. 
223. 

A person or association may purchase as 
many placer locations as the local law per- 
mits, and embrace them all in one applica- 
tion for a patent. 1 Landowner, 134. 

Where several placer mines have been 
Borveved by the United States under the 
local laws, there is nothing to prevent the 
patenting of the several tracts in the same 
neighborhood as a single entry, though not 
coittignous ; but this will not authorize the 
joint entry of parcels or claims situated at 
wide distances from each other, in different 
land or mining districts. Copp, 35. 

Two or more lodes cannot be embraced in 
one application for patent, except for placer 
claims embracing two or more lodes within 
their boundaries. 2 Landowner, 82. 

Where a miner included in his application 
a legal subdivision of land, not embraced in 
his original mineral location, and which he 
did not claim to be mineral land, he was 
lestricted in view of adverse interests to the 
land included in the original location, and 
the remaining portion of the land was held 
to be agricultural Copp, 191. 

An application for patent for a mining 
daun should show in material particulars 
compliance with the local and United States 
laws. 3 Landowner, 162. 

12 



In mining applications, the time or order 
of presenting tne reouired proof of com- 
pliance with law, is of less importance than 
the proof itself. Id. 

Where several locators on legal sub-divi- 
sions convey their interest to one person, 
such person may apply for a patent to the 
extent of his purchase, on filing copies of 
the original notices of location and an ab- 
stract of title showing the record title to be 
in the name of the applicant Copp, 157. 

15« Attorney* A corrupt or a dishonest 
attorney on a proper showing, will be de- 
barred from practice before the several 
executive departments of the government. 
4 Landowner, 2. 

16* Borax. Valuable deposits of borax 
may be entered as placers. Copp, 194. 

17* Cement olaims* Auriferous cement 
claims must be applied for as placers. Copp, 
78, ' 

18. CinnalMir* Cinnabar claims cannot 
be entered as placers. Copp, 60. 

19. Citizenship. No distinction is made 
by the mining laws in the matter of loca- 
tion, occupation and appropriation of min- 
ing claims, between the rights and privileges 
of a citizen and those of a person who has. 
declared his intention to become a citizen. 
Landowner, 98. 

Where a party filed his declaration of in- 
tention to oecome a citizen of the United 
States after the date of his location of a min- 
ing ckiim, but prior to the date of his appli- 
cation for patent, it was held that he wa» 
qualified to make entry, apply for and re- 
ceive patent. Id. 

Naturalization has a retroactive effect, so- 
as to be deemed a waiver of all liability to 
forfeiture and a confirmation of the alien's- 
former title. Id. 

Proof is not required that the original lo- 
cators were citizens, except in those ca^es. 
where they are the applicants for patent. 
It will not be presumed that thev were not 
citizens, in the absence of any allegation or 
objection before the issuing of patent to 
that effect After patent has actually is- 
sued, it is too late to make this objection. 
2 Id. 

Proof of citizenship is not re<iuired of the 
original locators or intermediate owners, 
but of the applicants for patent or adverse 
claimants only. 1 Id. 98. 

In the matter of citizenship, the mining 
law is complied ^ith if citizenship be prop- 
erly alleged and the fact be not contro- 
verted. 2 Id. 68. 

It is sufficient to allege citizenship or 
declaration of citizenship, though the com- 
missioner of the general land-office ma^ 
prescribe the form of the required affidavit 
m this matter. 3 Id. 68. 
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Applicants for patent must file affidavit 
showing when and where bom. If natural- 
ized, or intention declared, the date, place, 
and court must be named. Id. 

20. Claim. The term <* claim," as used 
in the mining law, is held to mean that 
portion of the vein or lode, and adjoinins sur- 
face, to which 4he claimant has the rignt of 
possession bv virtue of a compliance with 
the laws of the United States and the local 
customs or rules of miners not in conflict 
therewith. Copp, 142. 

The four classes of claims contemplated 
bv the mining laws are: 1. Lode claims; 2. 
Placer claims; 3. Mill sites; 4. Lode claims 
And mill sites. 1 Landowner, 2. 

21. Comstook Lode* The surface of 
the lode is usually allowed with claims 
«n the Comstock lode. The surface of the 
iode may be estimated, inasmuch as the 
walls (d this lode have not been definitely 
ascertained. 2 Landowner, 146. 

In patents for claims on the Comstock 
lode, a clause will be inserted that such 
dafm shall be subject to the condition 
specified in the third section of the Sutro 
Tunnel Act (approved July 25, 1866), "and 
the CTantee herein shall contribute and pay 
to the owners of the tunnel, constructed 
pursuant to said act, fer drainage or other 
Denefits derived from said tunnel or its 
branches, the same rate of charges as has 
been or may hereafter be named in agree- 
ment between such owners and companies 
representing a majority of the estimated 
value of said Comstock lode, at the time 
of the passage of said act, as provided in 
said third section." Coppv 162. 

22. Contlniuuioe. Where it is shown 
that cause has been continued from term to 
term in court at the instance of the adverse 
claimant, the applicant for patent for a 
mining claim will De allowed to make entrv 
as though no iidverse claim had been filea. 
3 Landowner, 98. 

28* Co-oiniers« An unincorporated as- 
sociation of citizens o^wning separate and 
distinct interests in a placer mine may 
unite their means, and <expend the five hun- 
dred dollars required by the mining laws 
at one point, and thereafter secure patent 
from the United States. 2 Iiandowner, 114. 

24. Co-owners— Forfeiture. Where 
a party has proceeded against co-owners, 
he should file with his application for pat- 
ent a copy of the original notice of location; 
an abstract of all conveyances, a copy of 
the notice published to delinquent co-own- 
ers — which notice shouM embrace the names 
of all delinquents — to which must be at- 
tached the affidavit of the publishers of the 
paper that the attached notice was pub- 
usned for the period of ninety consecutive 



da^s, givine dates; the affidavit of the 
claimants wno have made the required ex- 
penditures, corroborated by the sworn state- 
ment of two disinterested witnesses, show- 
ing the improvements made upon the daiin, 
and the time when such improTements 
were made, and the sworn statement of the 
claimants as to whether or not either of the 
parties whose names appear in such pub- 
lished notice contributea his pruportioD of 
the required expenditure either during the 
ninety days notice by publication or the 
succeeding ninety days. 4 Landowner, 60l 

25. Covper. Valuable deposits of cop- 
per can only be applied for as lode or vein 
claims. Copp, 60. 

26. Corporations. Where incorporated 
companies apply for patents, they most file 
a copy of their certificate of incorpontion 
or charter with the application. Copp, 221 

27. Cross lo4es. Where two or more 
veins intersect or cross each other, priority 
of title shall covem, and sudi prior location 
shall be entitled to all ore or minerals con- 
tained within the space of intersection. 3 
Landowner, 66. 

The ore at the space of intersection of 
two lodes belongs to the first location, 
whether patented first or second. The 
second location has the right of way throagfa 
the intersection. 2 Id. 178. 

28. Department of the Interior. In 

cases of contests in disposing of mineral 
lands, matters of form are to be decided hy 
the department of the interior. The merits 
of the case must be decided by the conrtB. 
3 Landowner, 162. 

29. Deputy. Papers sworn to before 
any person purporting to act as deputy for 
the register or receiver, cannot be receired 
as evidence. 2 Landowner, 162. 

80. Description. An application wiU 
be rejected where the description of the 
premises is erroneous or insufficient Copp, 

81. Diagram. The plat posted on the 
claim as required bv the statute must he a 
copy of the plat filed with the application 
for patent. 1 Landowner, 178. 

82. Diamonds. Diamond producing 
lands may be entered and patented under 
the mining laws. Copp, 140. 

88. Easements. Easements are pro- 
tected by the fifth section of the act of July 
26, 1866, and an objection to issue of patent 
founded upon an easement will not be con- 
sidered an *' adverse claim," where the con- 
testant makes no claim to the mining 
ground. Copp, 42. 

84. Equity. An action in eqni^ to 
restrain applicants for patent for a mining 
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claim from farther prosecution of their ap- 
plication, is not ^ch an action as can be 
taken notice of by the general land-office. 
1 Landowners 162. 

95. Exeentor'g deed. Where an ap- 
plicant for a patent for a mine claims the 
title through a deed signed by a party as 
executor of the estate of a person deceased, 
he should file a certified copy of the letters 
testamentary, with copy of the will at- 
tached. If other letters testamentary have 
been revoked, certificate of the clerk of the 
probate court, showins date of such revoca- 
tion, and evidence snowing authority to 
convey the minine interest of the deceased 
person, must also be filed. 3 Landowner, 18. 

96. Enenditmres* On all lodes located 
prior to M!ay 10, 1872, there must be an an- 
nual expenditure of not less than f 10 in 
labor or improvements for each 100 feet so 
claimed along the lode. Copp, 136. 

Where several individual locations, made 
prior to May 10, 1872, upon the same lode, 
are held in common by one or more persons, 
the entire expenditure necessary to hold all 
the claims so held in common on such lode 
may be made upon any one claim thereon. 

Expenditures made upon any one claim 
or lode, however great, can in no wav be 
made to apply to other lodes claimed by 
the same party. Id. 

Expenditures may be made from the 
Borface or in running a tunnel for the pur- 
pose of developing a lode, and where a tun- 
nel is run for the development of a lode or 
vein, it will be considered as work done 
upon such lode or vein. 1 Landowner, 34. 

Where an application embraces two or 
more separate and distinct tracts of placer 
mining ground (not contiguous) the required 
amount of expenditures (viz. : $500) should 
be expended upon each tract, and a copy of 
the oiagram and notice posted on each 
tnwrt. Id. 

The mining laws do not require an ex- 
penditure of $500 upolf each " location " of 
a placer claim embraced in an application 
for patent, where the locations are con- 
tiguoos and embrace one claim. Id. 

t7. Fees. The local land-officers have 
no anthority of law to receive and place on 
file any adverse claim to a mining applica- 
tion until the legal fees for such filing have 
been paid in fullby the adverse claimants. 
3 Landowner, 36, 163. 

An adverse claim, in other respects m 
due form, received bj mail before the ex- 
piration of publication of notice, but on 
which the fees for filing were not paid until 
after the expiration of such puolication, 
will be treated simply as a protest for the 
purpose of showing from the record that 



the applicant has failed to comply with the 
mining act Id. 

S8. Fire-clay* Valuable deposits of 
fire-clay may be patented under the mining 
laws. Copp, 209. 

89. Foreign eorporationg. Forei^ 
corporations cannot assert an adverse clami 
to unpatented ground. Id. 43. 

A foreign corporation purchasing a patent 
issued to citizens, is entitled to ail the 
rights and privileges enuring to the pat- 
entees. 2 Landowner, 115. 

40* Forfeiture. Adverse claimants are 
not required to show affirmatively that they 
have complied with all the local usages and 
customs; if they have failed to comiuy with 
such usages, and a forfeiture is denounced 
for such failure, it is a matter of defense. 
Ck)pp, 170. 

4 1 • Hearings. The notice of the hear- 
ing should be prepared by the local officers, 
and signed by them. The testimony should 
be by questions and answers, and refer to 
every ten-acre tract. 2 Landowner, 98. 

In anv case where there is a contest, or 
where the non-mineral character of the land 
is not entirely clear and satisfactory, the 
local land-officers will not permit an entry 
until the testimony has been reviewed in 
the general land-office. Copp, 94. 

In contests between mineral and agri- 
cultural claimants, where proper notice was 
given by amcultural claimants, the gen- 
eral land-office will not re-open the case 
unless the mineral affiants show fraud in 
pre-emption, or that they have an actual 
mining claim on the land. Id. 143. 

In contests to determine the character of 
land, any person who has knowled|B:e 
thereof, whether he has an interest therein 
or not, is permitted to appear and testify 
in behalf of the surveyor's return. 2 Land- 
owner, 146. 

Where land has been returned as agricul- 
tural land, duly entered as such and pay- 
ment made, and subsequently it is alleged 
to be mineral, the burden of proof is upon 
the mineral claimants. Copp, 77. 

Where land which was excluded from 
survey and sale prior to July 26, 1866, has 
been since returned by the surveyor-gen- 
eral as mineral land, the burden of proof is 
upon the agricultursi claimant to show that 
it is properly and clearly agricultural land. 
The Durden of proof is always on the party 
who seeks to disprove the return of the sur- 
veyor-general 3 Landowner, 130. 

42* Highway. A public highway can- 
not be an adverse claim. Copp, 76. 

48. Indian Territory or Reservation. 

Mineral lands in the Indian * territory, or 
within Indian reservations, are not open to 
exploration or purchase. Copp, 208. 
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44* Iron. Iron lands are patented 
nnder the mining laws. Where the iron is 
found in lodes or veins, or in rock in place, 
the proceedings to obtain patents are the 
same as in case of veins or lodes bearing 
the precious metals. Where the iron is 
not tound in rock in place, the proceedings 
are the same as in case of placer claims. 

1 Landowner, 34. 

45. Jodgment-rdll* The decision of 
a court of competent jurisdiction, that an 
adverse claimant to certain mineral lands 
in dispute, has no right, title or interest 
therein, is final as to his right thereto. 
Such adverse claimant is estopped from al- 
leging that the land so claimed as mineral 
land IS of a different character. 3 Land- 
owner, 2. 

The mere fact of an adverse claimant ob- 
taining jud^ent in court in his favor does 
not necessarily entitle him to a patent upon 
filing a certified copy of the judgment-roll 
and the certificate of the surveyor-general, 
and paying fees and price of land. 2 Id. 2. 

46* Jniisdlotion* In mining cases 
consent cannot give jurisdiction, substan- 
tial compliance with the statute is required. 

2 Landowner, 2. 

47* Kaollne* Public lands containing 
valuable deposits of kaoline may be patent- 
ed under the mining acts. 2 Landowner, 66, 

48* Land Distriet. Applications for 
claims lying partly in two land districts 
should be filed in the district where the 
principal workings are situated, and the plat 
and notices should be posted near such 
workings. A copy of the plat and notice 
should be posted in both land-offices. 2 
Landowner, 130. 

49. Land-offloe* The general land- 
office will neither supervise nor disregard 
the decisions of the courts in cases of con- 
flicting claims to the possession of mining 
property which may have been submitted to 
them. Copp, 19. 

60. Land-ofiee rules. The refla- 
tions issued by the commissioner, requiring 
the filing of plat and field-notes and an al^ 
stract of title, do not have the force of law, 
and were never intended to act as a bar 
where an applicant in good faith has done 
all that was in his power to comply with 
them. Copp, 19. 

51. Lien* Lien on mining claims is 
strengthened and protected by patent. 
Copp, 45. 

An opposition by lienholders to issue of 

gatent wiU. not be entertained, as the lien- 
olders are fully protected under the pro- 
visions of the tmrteenth section of the act 
of July 9, 1870. Id. 



62. Limestone. Public lands more val- 
uable on account of limestone and marUe 
than for agriculture may be patented under 
the mining acts of Congress. 2 Land- 
owner, 66. 

68* Local Laws. The miners of the dis- 
trict. State or Territory, are authorized to 
regulate the width of a location; provided, 
that the width shall not exceed six hundred 
feet, nor be limited to less than fifty feet 
Copp, 201. 

Where parties claim under a location 
made under local mining regulations, their 
title cannot have an inception prior to date 
of a notice of location in which their names 
or those of their grantors appear. Id. 224b 

Where local mining regmations pennit 
locations in excess of the maximum fixed 
by congressional acts, they will be reskict- 
ed accordingly. Id. 164. 

In regard to locations made prior to tlie 
passa^ of Territorial or State laws regulat- 
ing mining claims, and prior to the paarage 
of the mining acts of Uongress, the land- 
officers will require proof that the claim is 
in accordance with the local customs or 
regulations of the miners of the district in 
which such claim is situated. Id. 32. 

In the absence of State or Territorial en* 
actments relating the occupancy and pos- 
session of mining claims, miners may alter 
or amend the laws of the district, but thii 
action will not afiect claims already located, 
as a claim must conform to the laws in 
force at the date of its location. Id. 59. 

In the absence of local district laws, ^ 
plicants are required to show compliance 
with the mining acts of Congress in force at 
the date of their locations. Id. 200. 

54. Loeation. A location being illegal 
and void, the subsequent proceedings, even 
if in due form, would be invalid. Copp, 
190. 

Locators of mining claims have the ex- 
clusive ri^ht of possession to the sur&ce 
embraced m their claims, and to the timber 
growing thereon, oir compliance with the 
United States and local laws. 2 Land- 
owner, 114. 

Claims located prior to May 10, 1872, will 
be governed, as to extent, by the laws, cus- 
toms, and rules then in force. Copp, 236. 

All mines located prior to February 28, 
1877, date of the ratification of the treaty, 
in the Black Hills, Dakota, should be re- 
recorded. 4 Landowner, 18. 

Where the ^ven name of a party execut- 
ing a deed diners from his name as found 
on the location notice, identity of persons 
must be shown. 1 Id. 178. 

Where parties show that they were, not 
discoverers, only 200 feet to each locator 
could be taken under the act of July 26, 
1866. Id. 135. 
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65. L^fattoii— Certtfleate. Locations 
made under the act of May 10, 1872, must 
be accurately described. 1 Landowner, 135. 

A location notice which, after naming the 
locators and their interests to the extent of 
1,000 feet, concludes as follows : 

" We claim 500 feet easteriy and 500 feet 
westerly. Situate about 200 feet easterly 
from the Sacramento" — is not void for uncer- 
tinnty in the Ophir mining district, Utah, 
if location was made prior to May 10, 1872. 
1 Landowner, 162. 

Miners' location notices should not be 
held to technical accuracy, but are sufficient 
if they put an honest inquirer in the way of 
finding the lode. 2 Id. 2. 

Parol evidence is admissible to define 
what tract is embraced in a location. Id. 

66. Lodes* No claim located after May 
10, 1872, can, under any circumstances, 
exceed six hundred feet in width ; whether 
a location made after that date can equal 
six hundred feet in width, depends upon the 
local r^ulations, or State or Territorial laws 
in force in the mining district in which it is 
located. The surface riffht shall not be 
limited to less than fift]^ feet in width, un- 
less adverse claims existing on May 10, 
1872, render such lateral limitation neces- 
aaiy. Copp, 201. 

There is no provision of law to prevent 
parties from locating other claims upon the 
same lode, outside m the first location made 
on the vein or lode, jprovided that no one 
location shall exceed nfteen hundred feet in 
length. Id. 207. 

In establishing a system for the sale of 
ndneral lauds. Congress intended to allow 
the first patentee to follow his vein, though 
it may lead him under " adjoining lands ;" 
and it was intended that such *' adjoining 
hmd ** should be sold subject to this right, 
and this right does not create a " contro- 
versy " or " opposing claim," nor an ** ad- 
verse claim " to the possession of him who 
enters the adjoining land for mining pur- 
poses. Id. 101. 

Applicants for patent for placer mines 
most present proof that no Known veins 
(other than the ones named in the applica- 
tion) exists within the claim appliea for. 
Copp, 222. 

There is no law anthorizing the sale of 
quartz chiims by legal subdivisions. 3 Land- 
owner, 18. 

S7* Marble* Public lands more valu- 
able on account of deposits of limestone and 
marble than for a^culture, may be patent- 
ed onder the mining acts. 2 Landowner, 

&8* Mextoan Grant* The land depart- 
ment should not withhold indefinitely from 
Bale land considered as *' public," awaiting 
the application of a Mexican grantee to 



purchase under the act of July 23, 1866. 
4 Landowner, 8. 

59* Mica* The question, can land con- 
taining valuable deposits of mica, enuring, 
if agricultural, to the Union Pacific Rail- 
road, be patented under the mining law ? 
was answered: 

Lands containing valuable deposits of 
mica may be patented under the mining 
layf of May 10, 1872. 

All minerals, except cpal and iron, are 
excepted from the grants to railroads. 2 
Landowner, 131. 

60* Mill sites* Mill sites may be lo- 
cated under the mining laws, and should 
be recorded. 2 Landowner, 114. 

Mill sites must be non-mineral in char- 
acter. 4 Id. 3. 

Mill sites pass to a railroad, if located on 
a railroad section after the grant to the 
railroad took effect. Copp, 142. 

An ai)plicant for a mm site, on which a 
lode exists claifhed by other parties, may 
file an abandonment d the lode claim, and 
will receive a patent for balance of the mill 
site. 1 Landowner, 82. 

Where a mill site is applied for in con- 
nection with a lode claim, the $500 expend- 
iture is not required to be upon the mill site^ 
but upon the lode claim only. 1 Id. 2. 

The $500 expenditure must be shown 
upon the plat and field-notes of a mill site 
wnere application is made for patent there- 
for, not in connection with a lode. Id. 

61. Mineral land* Land in a mineral 
belt, near which valuable mines are being 
worked, and on which prospecting shows 
favorably, etc., should be treated as mineral 
land. 2 Landowner, 180. 

Land adjudged to be agricultural, can- 
not be entered under the mining laws, unless 
discoveries or developments, snowing that 
the tract is more valuable for mining than 
a^cultural purposes, have been made 
since the prior hearing. Copp, 150. 

Where land has been returned as agri- 
cultural in character on the township pmt, 
but the township is afterwards withdrawn 
as mineral land, the burden of proof is 
shifted upon the agricultural claimant to 
show the non- mineral character of the 
tracts he claims. 4 Landowner, 19. 

62* Mining district* Where a mining 
claim is situated outside of a regularly con- 
stituted mining district, affidavit of the 
fact should be made, and secondary evi- 
dence of possessory title will be received. 
Copp, 147. 

The mining regulations of the different 
mining districts remain intact and in full 
force, with regard to the size of locations 
where they do not permit locations in ex* 
cess of the limits fixed by Congress. Where 
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the local laws provide that placer locations 
shall not exceed one hundred 8<niare feet to 
each individual, no more than that amount 
can be located. Id. 164. 

68. New trial* Alter a case has been 
decided adversely to the adverse claimant, 
who moves for a new trial, such new trial 
must be granted unconditionally to warrant 
a further suspension of the application for 
patent. Copp, 149. 

64. Notioe. Upon each separate tnLCi 
embraced in an application for patent, must 
be posted copies of the notice and diagram. 

1 Landowner, 134. 

The affidavit of continuous posting of the 
pkit and notice on the claim must be made 
Dv one of the parties owning the mine at 
the date of entry at the local office. 1 Id. 
178. 

Proof of posting notice and diagram on 
the claim should be specific as to wnen the 
period of such postmg commenced. It 
IS too late after patent hasttssued to object 
to the proof because it is not thus specific 

2 Id. 2. 

That notice and diagram were posted on 
the claim five days f3ter publication was 
commenced, and thereafter for the full 
time, was an irregularity only, and not fa- 
tal. 2 Id. 2. 

Where the evidence on behalf of the ap- 
plicant is clear and specific as to the con- 
spicuous postine of notice and diagram on 
tne claim for tne period required oy law, 
such evidence will oe deemed satisfactory, 
even though allegations to the contrary are 
made by tne protestants. 3 Id. 36, 163. 

Where the applicant for patent cannot 
procure the amoavit of the parties who 
posted the notice and diagram of location 
on a lode, the testimony of two credible 
persons who are cognizant of the necessary 
facts will be received. Copp, 233. 

The question to be considered in case of a 
somewhat indefinite notice is this: Was or 
could anybody be misled by the notice t 3 
Landowner, 162. 

Where a diagram and notice have been 
drawn in a manner calculated to deceive, 
and parties have been iniuriously affected 
thereoy, the ^neral land-office will open 
^e case for investigation, or reject the 
claim and require proceedings thereon tU 
novo, Copp, 75. 

Where the published notice does not 
properly describe the locus of a claim, as 
the same is set forth in the application and 
diagram, proceedings should be commenced 
de novo. Id. 69. 

66. Parties* Every person affected by 
t^ decision should be heard. Copp, 17. 

fSrotestants may be considered as parties 
to the contest, for the purpose of showing 
from the record that the claimants have not 



complied with the requirements of the act. 

1 Landowner, 34. 

Where parties appear as friends of the 
court {amici eurioB), the law should be more 
liberally construed in favor of the applicants 
for patent than if there were adverse dsim- 
ants in the case. 2 Id. 5. 

66* Patent* Where valuable mineral 
deposits are found in such quantity and 
quality as to render the land sought to be 
patented more valuable on this account than 
for purposes of agriculture, the tracts con- 
taining such valuable mineral deposits may 
be patented under the mining statute. Copp, 
316. 

If land does not contain valuable mineral 
deposits in quantity and quality sn£Bcient 
to render the land more valuable on this ac- 
count than for purposes of agriculture, it can 
not be patented, under the mining statute, 
except in the cases of mill-sites, which must 
be non-mineral in character. Id. 

The mining act of May 10, 1872, divides 
the mineral-producinff lands into two dan- 
es, viz: first, where ttte mineral matter is 
found in rock in place; and the second in- 
cludes placers ana all forms of deposit not 
found in rock in place. Only such lands as 
come under the second dassincation can be 
patented as placer claims. Land-office Re- 
port, 1874, p. 52. 

Patents for lode mining claims convey: 
1. The surface ^und embraced by the ex- 
terior boundanes of the survey; 2. The 
right to follow the vein named in the patent 
to the number of feet patented, althoo^ it 
may depart from the land embraced in the 
survey of the surface and enter the land ad- 
joining. The lode may be followed to any 
depth; 3. All other veins, lodes or ledges, 
throughout their entire depths, the torn or 
apexes of which lie inside such surface lines 
extended downward vertically, althon^fa 
such other veins, lodes or ledges may so nr 
depart from a perpendicular in their conne 
downward as to extend outside the vertical 
side lines of said' surface location; provided, 
that their right of possession to such outside 
parts of sucn other veins, lodes or ledges 
shall be confined to such portions thereof as 
lie between vertical planes drawn down- 
ward, as aforesaid, through the end planes 
of their locations so contmued in their own 
direction, that such planes will intersect 
such exterior parts ot such veins, lodes or 
ledges; provided, also, that the other veins 
were not adversely claimed May 10, 1872. 
Copp, 154, 201. 

Ko title to a mining claim can be ac- 
quired under an agricultural land patent 

2 Landowner, 82. 

A party who entered land under the 
homestead laws, and received a patent there- 
for, acquired no title to known mines there- 
in. The owners of such mines may make 
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application for patent the same as though 
no homestead entry had heen allowed cov- 
ering their claims. 4 Id. 17. 

Patents for mining claims are issned to 
the parties named in the register's certifi- 
cate of entry. Copp, 162. 

A clerical error in the register's final cer- 
tificate of entry, in an owner's name, as 
Batterfield instead of Biitterwood, does not 
aflfect the validity of a patent issued under 
the correct name of Butterwood. 2 Land- 
owner, 2. 

The mining laws do not restrict a party 
to one patent but ffive the right to secure 
title to as many claims as he may be en- 
titled to under local laws, and upon which 
the necessary amount has been expended in 
lahor and improvements. Copp, 145. 

A patent will be delivered, under some 
circumstances, to parties who satisfactorily 
show that they have the possessory title to 
a lode, even though such patent was made 
OQt in the name of others. Id. 85. 

When a party becomes a purchaser after 
the date of entrr, an indorsement should be 
made upon the duplicate receipt bv the ap- 
plicant, assi^ing all his rights, whereupon 
patent will issue to such purchaser. Id. 
146,162. 

Where the duplicate receipt for a mineral 
entry has been lost, a patent will issue on 
fillip satisfactory proof of the loss, and the 
anthority of the applicant to receive such 
patent. Id. 30. 

Where a patent has wrongfully issued, 
the patentees may, in a proceeding m equity, 
be made trustees for the rightful owners of 
the mine. Id. 23. 

In all patents ^ranted in mineral regions 
a chiuse or vconrntion is inserted expressly 
inotecting and reserving acquired water 
rights, and making the patent subject there- 
to. Id. 82. 

Where a patent issues for a lode which 
crosses a lode already patented, the surface 
ground in conflict is excepted from the sec- 
o&d patent. 2 Landowner, 178. 

A patent was issued to the Bullion Com- 
pftny, on the Comstock lode, Nevada, in 
which a reservation was inserted reciting 
the fact that the surface ground described 
is the estimated area of the lode, and that 
«|Iy the actual surface sround embraced 
▼ithm the walls of the lode is intended to 
he conveyed. 2 Id. 5. 

In all patents for mining claims situated 
within tne exterior bounoaries of a town- 
nte, a clause is inserted '* excepting and 
ezdnding all town property rights upon the 
surface, and ail houses, buildings, struc- 
twes, lots, blocks, streets, alleys or other 
iinuiicipal improvements not belonging to 
^« grantee herein, and all rights necessary 
or proper to the occupation, possession and 
enjoyment of the same." Copp, 207. 



It is no objection to the issuance of a 

Eatent for a lode claim that an application 
as been made for a town -site, embracing 
within its limits the lode claim. 2 Land- 
owner, 146. 

In placer patents is the following clause: 
" That should any vein or lode of quartz or 
other rock in ^lace, bearing gold, silver, 
cinnabar, lead, tin, copper or other valuable 
deposit, be claimed or Known to exist with- 
in the above described premises at the date 
hereof, the same is expressly excepted and 
excluded from these presents." in placer 
patents, under section 2333, R. S., the word 
** other " is inserted after the word ** any." 
2 Id. 82. 

67. Patents irregularly or frandn* 
lently issoed. A ^tent for mineral lands 
improperly issued will be set aside. Copp, 

If a patent be issued for lands under an 
agricultural claim while a valid mining 
cmim, under local laws, existed on the 
premises, and tbie parties were engaged in 
mining at the time of the agricultural en- 
try, the general land-office will, on satisfac- 
tory proof of the fact, afford the miner all 
the aid in its power to set aside the patent 
and enable him to acquire title. Id. 212. 

Where a patent has been obtained by 
artifice or fraud upon a recdrd re£[ular upon 
its face, the general land-office will ask the 
department of justice, that the party in- 
jured be permitted to use the name of the 
United States in the prosecution of proper 
proceedings in the courts. Id. 213. 

In a subsequent patent it is proper to re- 
cite the fact that a prior patent had inad- 
vertently and erroneously issued for part 
or all of the premises. 2 Landowner, 2. 

The fact tnat the patentees and vendors 
of a patented mine have still an interest in 
seeing that their patent is unclouded, is suf- 
ficient to support their application to set 
aside a conflicting patent Id. 

Where a mine nas been erroneously pat- 
ented tAi railroad company, and the com- 
pany does not relinquish the land when 
called upon, a patent will be granted for 
the mininj^ claim as though no prior patent 
had been issued. 1 Id. 2. 

Where there are no adverse interests, a 
patent for a mine will not be disturbed, 
notwithstanding irregularities in issuing it. 
2 Id. 2. . 

The general land-office may issue a sec- 
ond patent for the purpose of correcting a 
mistake or inadvertence. Copp, 213. 

Parties returning to the general land- 
office patents misdescribing their claims, 
should indorse thereon a relinquishment, 
with a certificate from the county recorder, 
that the relinquishment has been recorded. 
In case of conveyances to third parties, 



Digitized by 



Google 



176 



LAND-OFFICE DECISIONa 



their relinquishments must be secured and 
a duly certified abstract of conveyance 
must be furnished. 2 Landowner, 98; 
Copp, 41. 

68* Petroleam* Petroleum claims may 
be patented under the mining act of May 
10, 1872. 1 Landowner, 179. 

69* Piaeers. The size of placer claims 
located prior to July 9, 1870, is regulated 
and controlled by the local laws then in 
force. Subsequent to July 9, 1870, and 
prior to May 10, 1872, no location of a 
placer claim can exceed 160 acres. After 
the passage of the act of May 10, 1872, no 
location made by an individual can exceed 
20 acres, and no location made by an asso- 
ciation can exceed 160 acres. 1 Landowner, 
134. 

The location of a placer mine, made after 
May 10, 1872, upon surveyed land, should 
embrace legal subdivisions of the public 
lands, where the same can be done without 
interference with the rights of other bona 
' jfkU mineral, agricultural or other claimants 
in the same tract Copp, 200. 

Where placer mining claims are situated 
upon unsurvoyed land, or where by reason 
01 some other bonajide claimant a legal sub- 
di^'ision of surveyed land cannot oe em- 
braced in an application for patent, a sur- 
vey must be made of the premises in ac- 
cordance with the instructions of the gen- 
eral land-office. Id. 

Placer mining claims located on surveyed 
lands after Ma;^ 10, 1872, must conform as 
nearly as practicable with the public sur- 
veys. Id. 

Three hundred and twenty-seven or more 
acres of placer land may be embraced in 
one application for patent. Copp, 211. 

70. Plat. The $500 expenditure must 
be shown upon the plat, and field-notes of 
each of the four classes of claims contem- 
plated by the mining statutes. 1 Land- 
owner, 2. ^ 

71. Porterileld Wamuit. Title to land, 
in a certain case, did not pass with the pat- 
enting of an improper location of a Porter- 
field warrant; for a minint( claim was sit- 
uated thereon at date of location, and the 
land was not subject to location with said 
warrant. 

Riffhtful owners oi this mining claim 
will be allowed to secure patent for their 
mine upon compliance with the mining 
law. 2 Landowner, 130: 3 Id. 83. 

72. PnbllcAtioB* Publication of notice 
must be made in only one newspaper, for 
the period of sixty days. 1 Landowner, 60. 

In estimating the sixty days of publica- 
tion of notice, the first day must be ex- 
cluded. Id. 66. 



Publication in a weekly newspaper for 
nine successive weeks (nine insertions) is 
not a publication *'for the period of sixty 
davs.*'^ Id. 34. 

Notices must be published ten consecntiTe 
weeks in weekly newspapers, and in daily 
newspapers sixty days must elapse between 
the first and last insertions. 2 Landowner, 
130. 

Where the register designates the daily 
issue of a newspaper for publication of no- 
tice of a mining application for patent, it is 
not a compliance with law to change to the 
weekljr edition of the same paper withont 
authority of the register. 3 Id. 18. 
^ The law is explicit to the effect that no- 
tices of mining applications must be pnb- 
lished in a newspaper, to be designated by 
the register, as published nearest the min- 
ing claim. The register has no discretion 
except where two or more papers of repote 
are published equidistant, or nearly so, 
from the mining premises sought to be pat- 
ented. 3Idl^. I 

Application for patent under the act of 
May 10, 1872. rejected because: 1. The 
notice was published without the knowl- 
edge of the register; 2. The notice was not 
published in a newspaper designated as 
published nearest the claim. 1 Id. 50. 

Notice may be printed in a newspapa 
published nearest the claim, notwithstand- 
ing part of the newspaper is printed in 
another city or state. 3 Id. 196. 

An error in the description of a claim, 
making the published notice inconsistent 
with itself, should put an adverse claimant 
on his £[uard, and will not be deemed fatal 
unless it is capable of misleading. 2 Id. 
114. 

The published notice must agree in de- 
scription with the application, and if it does 
not, the law is not complied with. Copp, 51. 

78* Parchase-money. Where a decis- 
ion is rendered by which a claim erroneoos- 
ly entered is reduced in size, the purchase 
money will be refunded only to the extent 
necessary to make the payment meet the 
requirement of the law. dopp, 32. 

74. BailriMlds. Mineral knds do not 
paas to the Central Pacific Railroad Com- 
pany by virtue of its grant, but the timber 
upon the mineral land within the ten-mile 
limits is granted to the road, except so 
much of it as is necessary to support the 
improvements of mine owners thereon. 1 
Landowner, 134. 

75. Beeord. A lode located under the 
act passed by the Colorado le^slature Feb- 
ruary 9, 1866, was located prior to Julv 2^ 
1866, if discovered prior thereto and the 
local laws were fully complied with, not- 
withstanding the record thereof was not 
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made nntil snbeequent to the passage of the 
act of Ck>ngre88 of July 26, 1866. 1 Land- 
owner, 83. 

76. Re-lo€ation. When a patent is ap- 
plied for on a re-located mine, the applicant 
mast show hy prima facie evidence that it 
is subject to such re-location under terri- 
torial or State laws, where such laws exist. 
Copp, 18a 

Where a party claims a lode by virtue of 
re-location, he should furnish proof that 
such re-location was made in accordance 
with local laws or regulations. Id. 225. 

Claims located since the tenth of May, 
1872, become liable to re-location in case 
the required amount of labor and improve- 
ments nas not been expended thereon with- 
in one year from the oate of such location, 
and yearly thereafter. Id. 142. 

Mmes located prior to May 10, 1872, 
upon which the required amount had been 
expended and improvements made at any 
time since May 10, 1872, and prior to Janu- 
ary 1, 1875, were not subject to relocation 
at the latter date. 1 Id. 138. 

A re-locator of an abandoned claim may 
continue work on the old shafts, tunnels, 
etc, or commence new ones. 3 Id. 50. 

Where a party applies for a patent for a 
re-located mme he must prove the expend- 
iture of $500 on the mine by himself or his 
grantors, notwithstanding that such amount 
may have been expended by those who 
abMidoued the mine. 1 Id. 179. 

Re-locators should file with applications 
for patent copy of original notice of loca- 
tion, abstract of title to the re-locators, re- 
location notice and abstract of transfers 
under the re-location. 3 Id. 37. 

Re-locators of abandoned mines should 
file with applications for patents clear, full, 
and positive proof as to the abandonment 
of nnor locations. Id. 

A purchaser from an alien may re-locate 
the claim, and thereby acquire a possessory 
title upon compliance with the local and 
oongreasional laws. 3 Id. 18. 

. 77. Boek in |»lAee. The term "rock 
in nhice," as used in the mining statutes, is 
held to include every class of claims that 
cui be applied for as a vein, lode or ledge. 
Copp, 46. 

78. Salt springs. The policy of the 
government has been uniform since the in- 
uguration of the public land system to 
reserve from sale salt springs and the ad- 
jscent land. 2 Landowner, 179; 3 Id. 196. 
^ The proviso in the enabling act admit- 
ting Colorado as a State, relative to salt 
"P^iigBt *' provided that no salt springs or 
••nds, the right whereof is now vested in any 
individual or individuals, or which shall 
fcveafter be confirmed or adjudged to an 
UMUridual or individuals, shall, by this act. 



be ^nted to said state," refers to private 
claims protected by treaty stipulation. Id. 

In this case there was no valuable de- 
posit of salt shown to exist upon the tracts 
which are only valuable on account of the 
salt spring The tiling and applications 
of all parties were accordingly rejected. Id. 

The existence of a salt spring on a tract 
of land withdraws it from tne operations of 
the homestead and pre-emption laws. A 
hearing for the purpose of proving the agri- 
cultural character of such land is not allow- 
ed. 2 Id. 131. 

Land containing valuable deposits of salt 
may be patented under the mining laws. 1 
Id. 19. 

79. School sections. Sections sixteen 
and thirty-six do not pass to the State 
when they are mineral in character. Copp, 
30, 105. 

The title to school sections vests in the 
State upon survey thereof if their mineral 
character is unknown at that date. 4 Land- 
owner, 18. 

80. Sioox Half-breed scrip. Sioux 
half-breed scrip cannot be located on min- 
eral lands, and titles thereto cannot be 
secured, except on compliance with the 
mining acts of Congress. 2 Landowner, 178. 

81. Slate. Valuable deposits of slate 
may be entered under the mining acts. 1 
Landowner, 132. 

82. State selections. Mineral lands 
cannot be included in State selections. 
Copp, 40. 

88. Suit. The only question before the 
court in mining application contests is the 
right of possession to the premises in dis- 
pute. 2 Landowner, 5. 

The mere fact of an adverse claimant ob- 
taining jud^ent in court in his favor does 
not necessarily entitle him to a patent upon 
filing a certified copy of the judgment-roll 
and the certificate of the surveyor-general, 
and paying fees and price of land. 2 Id. 2. 

Suit must be brought by the adverse 
claimant against the appellant for patent. 
The pendency of a suit commenced by the 
applicant against the adverse claimant does 
not excuse compliance with this require* 
ment A suit decided by the district and 
supreme courts of a State on the right of 
possession is one which has been finafly ad- 
judicated in the courts of competent juris- 
diction, and an appeal to the supreme court 
of the United States should not further stay 
proceedings before the department. 2 Id. 5. 

An adverse claimant who dismisses his 
suit, commenced within the period allowed, 
cannot delay an application for patent by 
commencing a second suit after tne expira- 
tion of such time. 1 Id. QQ, 

The decision of a court of competent j'nr- 
isdiction that an adverse claimant to certain 
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mineral lands in dispute has no ri^ht, title 
or interest therein, is final as to his rights 
thereto. 3 Id. 2. 

Where a suit is decided in favor of the 
applicant for patent, a copy of the decree 
01 the court in the case should be filed with 
the register and receiver, together with a 
certificate of the clerk of the court that no 
suit is pending against said ap[>licant 
brought oy the adverse claimant bringing 
into question the title to said property. 
Copp, 232. 

84. Snlphnr springs.* The general 
lan4*ofi&ce does not regard sulphur spring 
as Saline or mineral, so as to come within 
the prohibition of the statutes against 
including mineral and saline lands in 
pre-emption entry or scrip location. CJopp, 
22. 

85. Surface ground. Lode-claims in 
Montana located under the Territorial act 
of Dec. 26, 1864, are entitled to fifty feet 
in width of surface ground on each side of 
the lode, in addition to the width of the lode. 
3 Landowner, 67. 

A mining-claim, so far as the surface 
ground is concerned, must conform to the 
h>cation notice and record. 1 Id. 146. 

Where it appears that a greater width of 
surface ground is embraced in an applica- 
tion for patent than the local laws permit, 
the widtn of the claim must be dimmished 
to conform to the local laws before entry. 
Copp, 195. 

86. Surrey. The survey should show 
the exterior boundaries of the claim and 
the width should not exceed the amount of 
ground allowed by local laws and customs. 
Copp, 223. 

Tne end lines of a mining-survey must 
be parallel. Courses and distances must 

r' ve way when in conflict with fixed objects. 
Landowner, 82. 

An application for patent virtually with- 
draws a mining-claim from market, and no 
other survey of the same tract should be 
approved by the surveyor-general until the 
first application is disposed of. 1 Id. 133. 

The neld-work of such other survey may 
be made at any time by a U. S. deputy-sur- 
veyor. Id. 

A survey under the mining-act does not 
withdraw the land embraced thereby from 
8) * ' nt survey unless followed 

b 1 for patent. 4 Id. 34. 

a survey of a claim already 
SI file with the surveyor-gen- 

e B certificate that no appli- 

© I under the prior survey. 4 

Where any material error occurs in the 

*DepoflitBof sulphur hare been patented by the 
general land-offlce under the mining laws. 



survey of a mining claim, the apphcant 
should commence de novo by filing with the 
local land-otficers a correct plat and field 
notes, and publish a notice accurately de- 
scribing the claim. Copp, 193. 

Placer claims embracing five-acre lots 
must be surveyed to secure patents there- 
for. Id. 229. 

87. Surrey or-eeneral. The surveyor, 
^neral has no authority to determine mm' 
in^ conflicta He must survey claims as 
onginally lotated, and interested parties 
must protect their rights by filing advene 
claims. 1 Landowner, 133. 

88. Sntro tunnel. No patent can is- 
sue for premises lying within the limits of 
the Sutro tunnel grant, unless said prem- 
ises come within the exceptions provided 
for in the second section of the Sutro tun- 
nel act, approved July 25, 18!^. Copp, 162. 

In cases of applications for patent for 
mines on the Comstock lode, Nevada, 
hearing may be had to determine whether 
the mines in question have been benefited 
or drained by the Sutro tunnel; but the 
commissioner of the general land-office will 
not attempt to interfere with the right of 
mine owners to exercise control and owner- 
ship over their mines so long as they com- 
ply with the requirements of law. 3 Land- 
owner, 114. 

89. Timber. Surveyed timber lands may 
be purchased as other public lands under the 
pre-emption laws, or by commutation nnder 
the homestead laws. The pre-emption or 
homestead claimant may cut sufficient tim- 
ber for the erection of his building, hot not 
for other purposes, and other cutting is re- 
garded as a penal oflense. It is held that 
tlie Unit-ed States, as owner of the lands, 
has all the legal means of protecting the 
timber which individuals enjoy in like 
cases. The act of Congress of March 2, 
1831, as construed by the supreme conrt, 
makes the depredating on such timber a 
criminal offense, punishable with fine and 
imprisonment. When reliable information 
reaches the registers and receivers that 
spoliation of public timber is committed, 
tneir instructions require the special agents 
to investigate the matter, to seize all timber 
found to have been cut without authority on 
the public lands, td^ sell the same to the 
highest bidder at public auction, and deposit 
the proceeds in tne treasury. They are to 
bring the offense committed to the attention 
of the proper officers, that the perpetrator 
may be arrested and held to answer as 
usual in criminal cases. Land-office Report, 
1873, p. 13; 1874, p. 6. 

90. Town sites. No title can be ac- 
quired to any known mineral or valid min- 
ing claim under a town-site patent. 1 Land- 
owner, 51; 3 Id. 131. 
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It is no objection to the issuance of a 
Mtent for a lode claim that an application 
Laa been made for a town site, embracing 
within its limits the lode claim. 2 Id. 146. 

Application for patent or entries for min- 
ing claims situate within the exterior 
boundaries of town sites, will be received 
where applicants show by satisfactory proof 
poflsession, or right of possession thereto, 
under local and congressional enactments. 
Copp, 207. 

91. Tomiels* There is no authority of 
law for a tunnel location 3,000 by 1,500 ^t 
A proper location is the width of the tunnel 
itself lor 3,000 feet. 3 Landowner, 130. 

The *'line of a tunnel" is the width there- 
of and no more, and this line is required to 
be marked on the surface l)y stakes or mon- 
uments placed along the same from the face 
or point of commencement to the terminus 
of the tunnel line. Copp, 144. 

There is no provision of law for patenting 
tumel locations, but lodes discovered in 
mnning a tunnel may be patented in like 
manner as other lodes. la. 193. 

The right is granted to tunnel owners to 
fifteen hundred feet of each blind lode, not 
Dreviously known to exist, which may be 
diacovered in their tunnel Id. 144. 

When a lode is struck or discovered for 
the first time by running a tunnel, the tun- 
nel owners have the option of recording 
their claim of fifteen hundred feet all on 
one side of the point of discovery or inter- 
section, or partly upon one and piortly upon 
the other side thereol Id. 

Tunnel owners cannot record a lode dis- 
coTered by them in running a tunnel which 
will absorb the actual or constructive nos- 
Mssion of other parties on a lode which nad 
been discovered and claimed outside the 
line of the tunnel before the discovery 
thereof in the tunnel. Id. 

Prospecting for blind lodes is prohibited 
upon tne line of a located tunnel while the 
tunnel is in progress, but other parties are 
in no way debarred from prospecting for 
hUnd lodes or running tunnels, so long as 
they keep without the line of such tunnel 
Id. 

Work done on a tunnel, run to develop a 
particular lode, is considered as done on 
the lode. The required expenditures may 
be made from the surface, or in running a 
tunnel for the purpose of developing a l<Se. 
1 Landowner, 34. 

No specified amount is required to be ex- 
pended to retain the ownersnip of a tunnel 
location, but locators are required to use 
Kaaonable dili^nce, and failure to prose- 
cute work for BIX months will be considered 
u an abandonment. Copp, 21 5. 

92. Umber. Deposits of umber may be 



patented under the mining act of May 10, 
1872. 1 Landowner, 179. 

98. Wai?er. A party desiring to with- 
draw his opposition to an application for 
patent should file a written statement to 
that efifect with the local officers. 1 Land- 
owner, 66. 

When the applicant for a patent before 
the Interior Department, who becomes the 
defendant in a suit commenced by an ad- 
verse claimant in a court of competent jur- 
isdiction, waives his claim, confesses judg- 
ment, and thus acknowledges the superior 
right of the plaintiff to the tract in dis- 
pute, he has aone all that can be required 
of him in thus ending the controversy, and 
should be no longer deprived of a patent 
for the premises to which he has shown 
himself legally entitled. 3 Id. 194. 

94. Water rights. In disposing of 
public lands upon which water rights have 
vested and accrued by priority of possesr 
sion, and which, at the time of such dis- 
posal, are rec<^gnized and acknowledged by 
local customs, laws and decisions of the 
courts, the United States will maintain and 
protect such rights. Copp, 24. 

95. Witnesses. The law provides no 
compulsory process to secure the attendance 
of witnesses before registers and receivers. 
Copp, 16. 

rio witness should be excluded because 
he is a party to or interested in the issue 
tried. Id. 

See Severance. 

LARCENY. 

1. Larceny of ore. The severance and 
asportation of ore must be so separated as 
not to constitute one continuous act, to con- 
stitute the crime of larceny. State v. Ber^ 
ryman^ 8 Nev. 270; People v. WUliama, 35 
Cal. 676. 

The time between the act of severance 
and the act of asportation need not be **at 
least one day," but there must be such an 
intervention of time as will constitute 
them several transactions. Id. 

2. Ore— No implied severance. An 

indictment charging that the defendant 
"did unlawfully ana feloniously take, steal 
and carry away from the mining claim of the 
B. M. Co., • • • fifty-two pounds of gold- 
bearing quartz rock, the personal property 
of said B. M. Co., of the value of four nun- 
dred dollars," does not sufficiently imply a 
severance from the realty. People v. nil' 
Hams, 35 Cal. 672. 

8. Indictment. Indictment against six 
persons for entering a black-lead mine, and 
carrying away the lead, not quashed on 
motion, because Quashing is matter of dis- 
cretion. Hex V. Johnson^ 1 Wilson, 325. 
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4. I^ogget of Gold— Beftlty. Burt had 
a lease or license to rock for gold on the 
land of the owner for a certain rent The 
other defendants worked with. him. One 
of them found a nugget of gold upon the 
land on the top of a rock pile, not a part of 
the proceeds of the rocker. The finder and 
his associates appropriated the nug|^t, and 
did not account for it. Upon heing indicted 
for larceny, it was held, that a nugget of 
gold separated from the vein hy natural 
means, and found loose on the surface was 
parcel of the realty, and that the taking 
and carrying away being one continued act, 
it did not amount to a larceny, but only a 
trespass. SUUe v. Burt, 64 N. C. 619. 

6. Statutory bureeny — Shaft worked 
Into many minea— Practice. The defend- 
ant (prisoner) was the lessee of a coal mine 
with a shaft through which he had worked 
from 1842 till 1848, and had mined into and 
taken coal as charged in the indictment from 
lands of more than thirty dififerent propri- 
etors, and by his workmen \ktid taken 
£10,()00 worth of the coal of other persons. 
The prisoner was indicted under 7 and 8 
Geo. 4, c. 10, s. 37, for stealing from mines: 
Held, that though the defendant did not 
himself pick or remove the coal he was liable 
criminally for the acts of his innocent agents; 
2. That all the coal being taken througn one 
shaft it was parcel of one transaction ; 3. That 
the prosecutorcould not be compelled to elect 
on which charge he would go to the jurv; 
4. That for convenience the judge would 
direct the jury to confine their attention to 
one particular chaige, but that the prose- 
cutor was entitled to ^ve evidence in sup- 
port of all the counts m the indictment; 5. 
That proof of such other charg^ might be 
relied on to show the felonious intent. Per 
Erie, J., in trial on the circuit. Seg, v. 
BUasdaU, 2 Car. & K. 765. 

6. Larceny as bailees— Conrerslon of 
receipt8 for oil ia store. B. was the 

owner of several hundred barrels of oil in 
the pif^es or tanks of the Union Pipe Line, 
for which he had two accepted orders on 
said company. B. delivered these orders to 
the firm of H. & B., oil dealers, and took 
from them a receipt, the terms of which 
were, that the oil was to be held for storage 
at five cents a barrel per month. At the 
time of the delivery of the accepted orders 
to H. & B., the oil was in the tanics or pipes 
of the Pipe Line, and undistin^isnaDle 
from the other oil therein. H. & B. de- 
posited the orders to the credit of their 
general account with the Pipe Line, and 
thereafter deposited and drew until the^ 
became embarrassed, and, to meet their 
engagements, continued to draw on their 
balances on the books of the company until 
they failed. B. demanded the ou, and H. i 



& B. were unable to deliver it: Betd, that 
the delivery of the accepted orders was a 
delivery of the oil, and constituted a bail- 
ment, and the defendants having converted 
the oil to their own use, the conversioQwaa 
fraudulent, and they were guilty of laroenj 
as bailees. Hutchison v. Oom,, 82 Pa. 472. 
(Mercnr, J.» dissented.) 

7. Kitting— Among tribnters. Defend- 
jints were indicted for the offense of what 
in Cornwall is termed "kitting," whidi u 
the removal of ore in a mine from one trib- 
uter's pitch of ore to another, so as to 
diminisn the value of the one and increase 
the value of the other. The indictment 
chareed that A. and B., "being penons 
emp&yed in a certain mine. . . .cajQed Cam 
Brea mine, . . . .copper ore, . . . .the propertj 

of the adventurers in the said mine 

called Cam Brea mine, then and there 
being found, then and there feloniously did 
take and remove,** etc. : Hdd, that the in- 
dictment did not show the ore to have been 
in the mine when stolen, under 2 and 3 Vie^ 
c 08, 8. 10; Beg, v. Trevenner, 2 Mood & 
Rob. 476. 

8* Taking ore front feUow-ndaen' 
lieaps* It is not larceny for miners em- 
ployed to bring ore to the surface, and paid 
oy the owners according to the quantity 
produced by them, to remove from the 
neaps of other miners ore produced by 
them, and add it to their own in order to 
increase their wages, the ore remaining 
still in the possession of the. owner. Bex v. 
Webb, 1 Moody, C. C. 431. 

LEASE. 

1. Definition. The legal meaning of a 
lease for years is a contract for the posses- 
sion and profits of land for a determinate 
period with the recompense of rent; and 
this rent may be in kind (lead. ) U. S. v. 
Gratiot, 14 Pet 526; S. C. 1 McLean, 459. 

2. ««Laad and mineg." A lease of 
land and mines will cover both opened and 
unopened mines. Sautider9*s ease, 5 Ca B. 
12. 

8. Wbat amonnt8 to— Operatire woHs 
—In form of license — Qnestion left U 
Jnry. A parol agreement that a person 
should enter on the land of another, dig 
ore, erect buildings, etc., and pKy fifty 
cents per ton for all ore exsected ainonnts 
to a lease. The form of words used is ol 
no consequence; it is not necessarv that 
the word " lease ** should be used. "What- 
ever is equivalent will be equidly available 
whether the words assume the form of a 
license, covenant or agreement, if the other 
requisites of a lease are present The eri* 
dence in this case as to the letting being 
very loose and general, it was held proper 
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to leave the question to the jury as to 
whether it constituted a lease at will, or 
from year to year, under instructions from 
tiie court as to what constituted a lease 
from year to year; and what constituted a 
license.^ Moore v. Miller, 8 Pa. St. 272. 

4. Of land generally. A lease of land 
(without mentioning mines) will entitle the 
lessee to work open hut not unopened 
mines. If there he open mines, a lease of 
land with the mines therein, will not ex- 
tend to unopened mines; hut if there he no 
open mines, a lease of land together with 
aU mines therein, will enahJe the lessee to 
open new mine& CUgg v. Rowland^ Law 
R.2Eq. 160. 

o. Bight of tenant In general. Tenant 
for life or years may work an opened mine. 
Saunders's case, 6 Co. R. 12. 

But may not open a new mine. Id. 

€• General demise. A general demise 
of hmd without reservation carries the min- 
erals under the land. JRame v. Alderson, 1 
Arnold, 329. 

7. What amounts to. An instrument 
conveying premises for the purpose of min- 
ing coal " so long as there is coal to mine 
tnereon,*' and providing for the payment of 
" bank rents thereon, and with a forfeit- 
ing clause in case of non-compliance with 
the terms of the instrument is a lease. 
Ocartside v. OxOley, 58 111. 210. 

8. General terms eorer open mines* 

A general lease of ground carries open 
mines and quarries, hut not unopened mines 
or quarries. Otomgs v. Emery, 6 GilL Md. 
26a 

9. Rlglit to mine— The estate of les- 
see. A lease of the right to mine coal in 
the land of the lessor is the grant of an in- 
terest in the land and not a mere license to 
take the coaL Harlan v. Lehigh Co,, 35 
Pa. St 287. 

10. Bistinfrnlshed from agrienltnral 
lease. What is termed a mineral lease is 
Kally a sale out and out of a portion of the 
land. Dieia therefore applicable to agricnl- 
tnial leases are not always applicable to 
leases of minerals. Ootoan v. Chriatk, 6 
Moak, 114, L. R. 2 Sc. A^p. 273. 

A lease of land for farming purposes does 
not give the tenant a right to work even an 
open ouarry. Freer v. Stotetibur, 2 Abb. 
App. (N. Y.), reversing 36 Barb. 641. 

11. Oatstanding surface lease. An 

outstanding lease of the surface does not 

* In JToore v. MUUr s dlttiiioUon was argued be- 
tvten a udaing lease and a lease for farming, ett*., 
wtfh reference to annual aeaaonB in opposition to 
tt« pretnmption of a leaae •• from year to year/* 
M ttie point was not decided. 



conflict with a subsequent lease or license 
to quarrv stone. Owmgs v. Emery, 6 Gill 
(Md.), 260.* 

12* Snrfiiee rights implied. A lease 
which gives the right to take out all the 
coal beneath a certain surface, confers also 
the right to make all necessary openings to ' 
reach the coal. Trout v. McDonald, 88 
Pa. St. 144. 

18. Mine opened without right—As- 
signee. An assignee of a lease from a 
tenant who has wrongfully opened a new 
mine, may not work tne same. Saunders's 
case, 5 Coke R. 12. 

An exception in the assignment of a term 
by lessee, of the benefits, etc, of a mine 
opened during his term is void, the tenant 
having no interest therein to have or take. 
Id. 

14. Several openings— Deseription-- 
Eyietion— Beeonpment. Where it was a 
disputed point as to how much was leased, 
the demise being of a "coal bank and 
the appurtenances thereunro belonging," 
and the lessor IukI had undisputed posses- 
sion of one coal opening, if one only had 
been leased, the entry of the lessors, or 
others under them, upon other parts of the 
tract, would not be an eviction, and the 
lessee would be bound to pa^ for the coal 
taken by him from that opening. Tiley v. 
Moyers, 43 Pa. St. 404. 

But if the grant was co-extensive with 
the coal veins of the whole tract, and the 
lessors, without interrupting the lessees' 
actual mining operations, entered and took 
coal from the tract demised, they were 
Kuilty of a breach of the implied covenant 
for quiet possession, and the lessee could 
set off the damages resulting therefrom 
against the claim for rent accrued under the 
lease. Id. 

Such an eviction, however, would not 
suspend the rent, where it has not been 
reserved as an equivalent for the possession 
of the tract, but for the coal actually taken 
therefrom. Id. 

15. Power to let under general 
terms. A power to let leases wUl be con- 
strued to include the power to let a lease of 
opened mines under the words "manors, 
lands and tenements.'' Campbell v. Leadi, 
Amb. 740; Leach v. Campbell, Id. 

16. Lease forbidding waste. Where 
there was a conveyance to trustees of land, 
together with the mines thereunder, and a 
power to grant leases for fourteen years 



*Thia case does not mention the distinction that 
although a general lease gives no right to open a 
new qaarry. yet the aabetanoe of the unopened 
quarry is covend by the demise, and it goes into 
the occupation of the tenant 
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without mentioning mines, but containing 
a clause acainst waste: Held, that the 
trustees haq no power to ffrant leases of un- 
opened mines. Clegg v. Ihtoland, Law R. 
2 £q. 160. 

17* Two leases— Mines and miners' 
henses. Where there were two leases, 
one of coal mines, and the second of the 
miners* houses on a certain tract, the last 
of which, by its express terms, was made 
part and parcel of tne first, the two leases 
constitute but one entire demise. Spencer 
V. Knnkel, 2 Grant (Pa.), 406. 

18. Leases of two mines worked to- 
gether. ** Two mines of the same lessors, 
contiguous one to the other, were leased by 
separate instruments to one lessee. One 
stipulation in each lease was that the lessee 
was not bound to mine more coal than could 
be taken away by cars furnished by a rail- 
road company named. It was no excuse 
for not working one mine, that the cars fur- 
nished were not sufficient to take away the 
coal mined in the other.*'* PoweU v. Bur- 
roughes, 54 Pa. St 329. 

19. Demise of two fMureels— Stamps. 
A demise of a slate pit and of a stone 
quarry at another place by the same inden- 
ture, though for terms commencing at dif- 
ferent dates, on account of an outstanding 
lease of one of the parcels: Held, one trans- 
action, and liable to only one stamp duty. 
Bo€i»e V. Jaekwn, 6 Moore, 480. 

20* Engine workinr two mines— Bent 
—Apportionment. The lessee of Ewan- 
rigg colliery took a lease of the Ellen- 
borough colliery adjoining, from the plaint- 
iff, bv which latter lease he was entitled to 
get the coal from the latter mine at a cer- 
tain rent, with liberty to bring the coal got 
in the first mine to the surface by wav of 
outstroke through the second, the Ellen - 
borough colliery, on payment of one and 
one-half pence per ton for outstrokes, 
water-course rent, and shaft rent No rent 
was to be paid from any coal got from the 
latter colhery, whicft should be used by 
any engine employed in working or carry- 
ing on the second mine: Held, that no rent 
was payable for coal used in working the 
engine of the second mine when employed 
in bringing up the coal from the first mine, 
such engine being at the same time used in 
draining the second mine, because: 1. Of 
the difficulty in saying what amount of 
coal was used for raising coal, and what 
amount for raising water from the other 
mine; and, 2. The coal consumed for rais- 
ing might fairly be construed as paid' for in 



*T1i1b U the BjlUbns of the reporter. The lui- 
ffOAse of the court is not clear. Tne idea seems to 
be that the lessee crowded one mine and neglected 
the other, neceeeitatlng, hj his owBMict, s fsUore of 
cm to supply the aeoond mine. 



the rent reserved for raisinff through the 
second mine. Senhouse t. Harris, 5 Law 
Times, N. S. 6d(^ 

21. Second lease, diseliarge of prior. 

The acceptance of a new lease (of salt 
works) extinguishes all prospective liabil- 
ities of the lessees as assignees of a prior 
lease. Preston v. McCall, 7 Grat. (Va.) 12L 

22. Exeentorj agreement distil* 
raished from lease. By an instrument 
bearing date of the second of Febnitiy, 
1838, M. T. D. a^preed for himself, his exec- 
utors, and administrators, to let and grant 
a lease to G. R M. and others of ''the 
coal, iron mine, stone and fire clay," under 
certain lands, at certain specified royalties, 
for the term of seventy vears from the date 
of the agreement, ana it was provided 
" that so much royalties as will amount to 
the sum of £50 a year be worked or paid 
for during the term, which rent is to 
commence in a vear from the time the pit is 
sunk through the four-foot coal, with power 
to work the said minerals, and to deposit 
rubbish and make a wharf, as is usually 
granted in leases of a similar nature, asd 
by W. T. D. (the lessor's brother), never- 
theless, if at any time durtni? the term, 
the said G. R. M. and others should think 
fit, from the quality of the coal being un- 
sound, or from faults, on giving six mondts' 
notice, to abandon and quit the same, 
as if this agreement had never been entered 
into, and we hereby bind ourselves to com- 
mence sinking a pit before the twenty-fourth 
of June next; and the said M. T. D. en- 
gages that he has not incumbered the said 
estate to prevent him entering into a lease 
on the above terms and agreement, which 
lease is to contain the usual covenants, and 
as entered into by his brother; and the said 
M. T. D. engages to sign a lease upon the 
said terms as soon as it can be prepared:** 
Held, that this did not amount to a lease, 
but was a mere agreement for a future de- 
mise. jDoe v. Powell, 8 Scott. N. R. 687; 
7 M. & G. 980. 

Whether an instrument is to be oonstnied 
as a lease or an agreement, depends apon 
the intention of the parties, to oe collected 
from the instrument itself, and the nature 
of the subject-matter, without reference to 
any extrinsic circumstances or subsequent 
acts of the parties. Id. 

2S. Lessee maj[ work tiiroogh foreigi 
rroond. A provision in the lease of a coal- 
bank that the lessee shall be treated as hav- 
ing abandoned his lease if he shall safer 
the bank by any fault of his to lie idle for 
a year when it would yield coal, does not 
apply if he be actually taking coal out of 
the bank by any means of access to tbeeoal 
deposit, even by drift from land belonging 
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to the leasee. 
397. 



TUey V. Moyer$, 25 Pa. St 



24. From one of seyeral eo-tenants. 

Where the defendants, who were lessees in 
possession of one twenty-fourth of an ore 
Ded had accounted to their lessor for all the 
ore duji; by them: it was Held, that this 
did not discharge them from their liability to 
accomit to the other tenants in common, 
the lessor bein^ entitled to one twenty- 
fourth of the profits of the ore so dug, and 
the other tenants in common to twenty- three 
twenty-fourths. Bamum v. Landon^ 25 
Coon. 138. 

Whether in such case the defendants or 
their lessor would be the party to account 
to the other tenants in common must de- 
pend on the question of fact as to which of 
them was in possession, receiving the rents 
and profits. Id. 

2$. Told Leas^— Corporate knowledge 
— Beeelpt of royalt^r. when the president 
of a mining corporation, without authority 
from the corporation, leased the mine to a 
jjtrty, who entered and paid royalty from 
time to time„ but this royalty was entered 
by the superintendent upon the books of the 
company as money for ores sold: Held, that 
the lease being made without authority was 
▼oid; and that the receipt of royalty in 
the manner stated could not be considered 
a ratification, %because it showed that the 
rent or royalty was not received with a 
knowledge of its rental character: HM, 
fuHhtr, that the knowledge of three of the 
board of trustees, being less than a ma- 
jority, of the facts in regard to the party 
daiming as tenant, could not be considered 
Uie knowledge of the company; and the 
eonrt intimate that knowledge by all the 
trustees not communicated to them as a 
board would not be the knowledge of the 
company or of the trustees as a board. 
YeUow Jacket 8, M, Co, v. Stevenson, 6 Nev. 
232L 

26. SnrreBder implied by later lease. 

A later lease acted on implies a surrender 
of a former lease. Campbell v. Leach, Amb. 
740; Leach v. CampheU, Id. 

87. In form of lieense* Whatever 
words are sufficient to explain an intent be- 
tween parties that one party should divest 
hirnseu of the property, and the other come 
into it for a determmate time, whether 
they ran in the form of a license, covenant, 
or agreement, will in construction of law 
amount to a lease, as effectually as if the 
most proper and technical words were made 
nse 01 for that purpose. Watson v. 0*lfem, 
6 Watts, 362. 

. 28. DistiBfiiished from lieense* An 

iostrnment using the terms ** hath demised, 
leased and let.... the right to mine ana 



take away coal from the Salem vein . . . . " ig 
a lease and not a license. A right to use a 
mine necessarily implies a right to possess 
it. The instrument is not impaired as a 
lease by the use of the words '* right to 
mine," etc.; a grant of use and possession 
in consideration of something to be rendered 
is that which constitutes a lease of the 
thing to be possessed. Qferrnan v. Starr, 
2 Pa. St 395. 

29. License— Fixed rent — Liquidated 
damages. Cowan, by writing, granted to 
Johnston and others, as partners, the privi- 
lege to take clay from his land for twenty 
years at twelve cents per ton; to pay $160 
at the end of every six months, although 
they should not then have taken away so 
much clay as would amount to that sum: 
Held, that the writinfi" was an agreement to 
pay for the privilege of taking clay, whether 
exercised or not; 2. That the contract was 
a mere license; 3. That the sums to be 
paid, if the minimum quantity was not 
taken out were liquidated damages. John' 
ston V. Cowan, 59 JPa. 275. 

50. Use and oeenpation— Former re* 
corery. In an action for use and occupa- 
tion, a judgment in a former action for use 
and occupation between the same parties, 
given in favor of the plaintiff, is evidence 
of the defendant having occupied, but not 
conclusive; and the jury ought to take 
into their consideration all the circum- 
stances under which that judgment was 
obtained. Jones v. Beynolds, 7 Car. & P. 
335. 

51. Constmetioif— Prospector— Estate 
at will. A. and B. executed an instru- 
ment by which the right was granted to B. 
to enter upon the lands of A. to prospect 
for coal and other minerals, and, if found 
in sufficient quantities to satisfy B., the 
latter was given the privilege of mining 
and removing the same, he paying a certain 
price per ton to A., and the right was 
^nted to B. to erect all necessary build- 
ings for mining purposes on said land; but 
the right was reserved to B. to abandon the 
agreement and remove such buildings at 
his pleasure: Held, that the instrument 
amounted to a lease, creating an estate at 
wilL (Buskirk, J., and Pettit, J., dissent- 
ing.) Knight v. Indiana C d: /. Co,, 47 
Ind. 106; 17 Amer. R. 692. 

82. Constmction — Mine and farm 
demised— Eriction. Where an article of 
agreement, in the reciting part, referred to 
liaid described in a lease from one Led^ard 
to the parties of the first part, and recited 
that the parties of the first part were de- 
sirous to lease to the party of the second 
part the right of mining for and excavating 
coal on said premises, etc., and in the 
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operative part of said agreement the de- 
miBe was of the fanning lands described 
and mentioned in said lease from Ledyard, 
together with the right to mine, dig, ex- 
tract and carry away, coal from the said 
premises descnbed in Ledyard*8 lease, to- 
gether with the enjoyment and occupation 
of so much of the surface of said lauds as 
might be necessary to carry on the mining 
for coal on said premises: HM^ that the 
right to the farmm^ land was as definite 
and certain as the right to mine for coal, 
and that if the grantor in said agreement 
prevented the grantee from using toe farm- 
ing land it would amount to an eviction, 
and in an action by the grantor against the 
grantee for a breach of the covenants in 
such agreement, a plea setting up that the 
grantor had prevented the grantee from 
usin^ such farming lands was a good plea, 
and it was error to sustain a demurrer to 
it Walker v. Tucker, 70 lU. 528. 

88. UnaToidable acoident— Faults. 

A coal lease provided that lessee should 
get a certain quantity of coal, unless pre- 
vented by unavoidable accident Alter 
working some time, great quantities of 
wat«r came in by faults in the mine, not- 
withstanding which the stipulated quantity 
of coals might have been got but at a greater 
expense than they could possibly repay. 
Upon suit by lessor: Held, tnat it was not a 
case of unavoidable accident within the 
meaning of the exception. Morris v. Smith, 
3 Doug. 279. 

84* Ineyitable aceident — Construe- 
tion—Commencenienfof term. A lease 
of a mine of rock-salt was contracted for 
August 29, 1851. In September, 1851, 
work which had been commenced was dis- 
continued on account of an influx of brine 
into shafts which the lessees were endeav- 
oring to sink. In November, 1852, a lease 
was executed according to the original con^ 
tract, calling for a term to expire in twenty- 
one years from the twenty-fifth of June, 
1851. The lease contained a covenant to 
produce 2000 tons of rock salt per annum, 
but provided against the contim^ncy of 
a failure, by inevitable accident, oi the sup- 
ply of rock-salt, etc, during the contin- 
uance of the term: Hdd, that the term did 
not begin until November, 1852, and that 
the influx of brine was not an accident 
during the continuance of the tenn. Jervis 
v. Tomkimon, 1 H. & N. 195; 26 L. J. 
Ex. 41. 

85. Coniiaiied i^Joir— Aecord— In- 
Jimction. Acceptance oi compensation for 
past injuries, by violation of terms of a coal 
lease, does not prevent an injunction to 
prevent a continued violation. Mexbwough 
v. Bower, 7 Beav. 127. 



86. Eiieroaehliiijr teuant— AlNuid^aei 
lease. Where defendant had taken a 
lease of two quarry lots, but worked on only 
one of them; and after the expiration of the 
lease continued to work the same lot, pay- 
ifkf rent apportioned upon it alone, though 
without cnange or renewal of the lease: 
Held, that he could not be considered as a 
tenant with regard to the second lot, which 
he had finally encroached upon. Ackerman 
V. Van Houten, 4 Halst N. J. Ch. 476. 

87. Lessee ntalu^ ent of bou^ iff 
sett~Pracliee--Trespass. Under a lease 
authorizing the defendant to mine coal 
south of a designated Une, the lessors in 
covenant on the lease were not entitled to 
recover for coal mined north of such line, and 
that the nlaintiifs were in possession of the 
land nortn of the said line was not material 
For coal mined beyond the leased premises, 
the defendant might be liable in tnspem, 
Lyon V. Miller, 24 Pa. St. 892. 

88. Slate— Tenant working beyoad 
sett— Right to finish quarrying a see- 
tion exposed— Measure of damajreB. J., 

one of the defendants, having a Tease oi, 
and occupying a certain portion of the 
orator's slate quarry for a term of years, 
paying as rent thereof a stipulated price 
per square for all the slate quarried and 
manufactured therefrom, without obtaining 
the consent of the orator, occnipied a certain 
other portion of said quarry adjacent to 
said leased premises, for several years, and 
quarried and manufactured slate therefrom, 
paying the orator therefor the same price 
per square as stipulated in said lease, and 
paid for those taken from the leased prem- 
ises: Held, that such use and occupation of 
said portion of the quarry outside of said 
leased premises, under the circumstances of 
this case, did not constitute a tenancy from 
year to vear, and that the only interest J. 
acquired outside of said leased premises was 
the right to take out the slate from a sec- 
tion OI the quarry, which, with the knowl- 
edge and acquiescence of Uie parties, he 
had been to the expense of uncovering, and 
that he was not entitled, as a matter of 
right, to six months* notice to quit, bat to 
a reasonable time to quarry and manofac- 
ture the slate he had so uncovered; 2. J. 
having agreed to quit the portion of the 
quarry in dispute on the first day of July, 
1864, thereby waived all claim for further 
time to work that part of the quarry, and 
all claim for the possession of it after that 
date; 3. That the defendants roust account 
for all slates quarried and manufactured by 
them outside of said leased premises since 
the first day of July, 1864, at what they 
were worth at the respective times when 
the same were taken from the quarry. Shd- 
don V. Davey, 42 V t 634. 
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89. Forfeiture— AbftBdonmeiit — Re- 
eitry. After the condition of a lease of a 
mine had been broken, the lessee aban- 
doned possession, and the lessor, by his 
tenants, entered and occupied the surface 
of the ground, and made a written lease of 
a part of the mine; his agent sent notice to 
piuties who had in former years worked the 
mine, that the lessor had entered for breach 
of condition and to determine the lease, and 
for fourteen years no one had worked the 
mine under a lease: Heldt that these facts 
would authorize a finding that the lessor 
had entered for breach of condition and de- 
termined the lease. Stockbridge Iron Co. 
T. Cone Iron Works, 102 Mass. 80. 

40. Ferfeitare of lease by failure to 
mlBe— Abandonment* By a lease of the 
right of digging ore, the lessee paying half 
yearly a specihed sum for each ton of ore, 
the lessee covenanted to occupy and im- 
prove the ore bed in a proper manner, and 
take therefrom, from year to year, such 
quantities of ore as should be considered 
as improving the same in a good, husband- 
like and thorough manner, and to pay for 
each ton of ore the sum specified; and it 
was further agreed bv and between the 
parties, their heirs and assigns, that, if the 
rent should be in arrears three months, or 
if the lessee should neglect to improve the 
ore-bed in the manner above described, the 
le&sor might re-enter and be in as of his 
former estate: Held, that failure by the 
leasee for sixteen months to work the mine 
at a time when it would have been profitable 
to work it, was a breach of condition, for 
which the assignee of the reversion might 
enter and determine the lease. Id. 

41. ForfeitHre from assignment not 
ClTered* A court will not assume a trans- 
action amounting to an eouitable assign- 
ment, under a coal lease, which forbids an 
aaiignment, to be such an assignment as 
would amount to a breach, without giving 
the lessee an opportunity of tnring the o ues- 
tion in an issue. Bowser v. Colby, 1 nare, 
109. 

42. Forfeiture fk*om breaeh of eondi- 
Uoa not fiTored— Construction. A pro- 
Tifion in a coal lease that the lessee " snail 
carry on the digging of said coal in such a 
nianner as to do no injurjr to the surface of 
•aid land, and not to spoil the coal itself, 
and in order to carry this provision into 
hill effect, parties of the first part reserve 
tbe power and full right to themselves to 
•end from time to time an expert into the 
coal-pit,'* is not a condition tor breach of 
which the lessors may enter, but a cove- 
nant Bounding in damages. McKnightr. 
Kreutz, 51 Pa. St 232; S. C. 53; Id. 319. 

Conditions working forfeitures are not 
^▼ored, and to make a provision so operate, 

13 



it must be manifested by a clear expression 
of intention. Id. 

Where in a coal lease certain causes of 
forfeiture are specified, it is not to be 
inferred that any other Qiuses of forfeiture 
remain. Id. 

43. Forcible re-entry upon forfeiture 
— Ejectment — Laches — Almndonment. 

The lease of a coal mine provided that if 
the payments of rents, etc. , were not made 
in the manner stipulated, the lessors should 
have full power to ** dissolve, terminate, 
and annul the lease: Held, obiter, that on 
the lessee's default, putting in another ten- 
ant by breaking in the door at niffht was 
**not the way to enforce the forfeiture. 
Kreuiz v. McKnight, 63 Pa. St. 319; S. C, 
51 Pa. St. 232. 

Lessee being out of possession, it was held 
that he could not recover possession in 
ejectment without showing performance, or 
an offer of performance, of his covenants. 
Id. 

In case of a lease for only four years, 
where the tenant bavins been dispossessed, 
he did not bring suit for two years and a 
(lalf, such delay was to abandon the term 
altogether, and obviated the necessity for a 
demand of rent and a formal declaration of 
forfeiture. Id. 

44. Re-entry — Right of action for 
taking ore. A lease which has been for- 
feited constitutes no objection to an action 
for injuries hy taking ore while such lease 
was outstanding, brought by the lessor, who* 
before suit has re-entered — ^but such fact 
goes to the measure of damages. Stockbridge 
Iron Co, V. Cme Iron Works, 102 Mass. 80. 

45. Entry by mining. The entry of a 
lessor upon premises held by tenant at 
will, witnout the assent of the tenant, by 
quarrying and carrying away stone, is an 
entry sufficient to determine the estate at 
will, and to allow a statute of limitations to 
run in favor of the person theretofore occu- 
pying as tenant. Doe v. Bennett, 9 M. & 
W. 642; S. C, 7 Id. 225. 

46. Entry under agreement— License. 

A. agreed with B. to take a lease of B. 's 
iron ore at N. for forty years, at a certain 
rent, engaging to work the several veins of - 
iron-stone, limestone, etc, in certain stipu- 
lated proportions, and B. agreed to grant 
such lease: Held, that by this a^ement B. 
took not a mere license, but a nght consti- 
tuting a hereditament within statute 11, 
G. II, c. 19, s. 14, in respect of which A. 
might sue him for use and occupation. 
Jonesy. Reynolds, 4 Ad. k E. 805. 

47. Penalty— Oil lease— Construction 
— ^Measure of damages. A covenant in 
an oil lease, to commence operations within 
twelve months, or "thereafter pay to the 
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party of the first part $25 per annum until 
work is commenced:" Hela^ a penalty, and 
not liquidated damages, allowing the dam- 
ages to he apportioned to the loss actually 
sustained. BeU v. TruU, 9 Bush (Ky.), 257. 
And it not appearing from the evidence 
that the lessor would in any reasonable 
probability have been benefited by a com- 
pliance with the undertaking to commence 
boring for oil, no more than nominal dam- 
ages ought to be allowed. Id. 

48. Quiet enjoyment— Eyietlon—Emi- 
Bent domain. Every lease implies a cove- 
nant for qniet enjoyment. But it extends 
only to possession, and its breach arises 
only from eviction by means of title. Sehuylr 
kUl Co. V. SchmoeU, 67 Pa. St 271. 

A lease does not protect against entry 
and ouster by a tort feasor; nor even against 
the assertion of the right of eminent do- 
main. Id. 

49. Erictlon. When minerals and sur- 
face are leased together, an eviction from 
a part of the surface demised will justify a 
refusal to carry out the covenants as to 
working the minerals. Walker v. Tucker, 
70 111. 527. 

60. Evietion — Appnrtenanee — Ball- 
road. The destruction of a railroad appur- 
tenant to a furnace demised is an eviction 
of the tenant which will bar an action for 
rent of the premises; but if such railroad 
has been abandoned by the tenant, while 
such destruction may amount to a trespass 
it is not an eviction. Peek v. HUer, 24 
Barb. 178; 31 Id. 117. 

51. Eviction— Bailroad. An interrup- 
tion of the use of a privilege (railroad m 
connection with a furnace) by the landlord 
is an eviction, and will suspend the rent. 
Peek V. HiUr, 24 Barb. 178. 

62. Bent— Efietion— Reeoapment. An 

eviction such as will suspend rent is an 
actual expulsion of the lessee out of all or 
some part of the demised premises; the 
rent already accrued and over due is not 
forfeited by the eviction, but in an action 
for such rent, the tenant may defalk the 
damages caused by it. TUey v. Mayers^ 43 
Pa. St. 404. 

58. Constrnetion, as to estate and 
term. A deed, granting a piece of land 
for the purpose of being explored for min- 
erals, wherein the rent is made payable 
quarterly, and a forfeiture is created by a 
non-user for a year, but with a right in the 
lessees to discontinue their operations at 
any time, nothing more being said as to 
the duration of the lease, was held to con- 
vey an estate from year to year, and not an 
estate determinable at wilL PaUon v. Ax- 
ley, 5 Jones, L. (N. C.) 440. 



54. Constmetion --Condition preeedeat 
—Time— Election to surrender. A be- 
came a tenant to B. of a colliery, and also 
of some form land, at distinct rents. The 
lease contained very numerous oovensnti 
as to the payment of the rents, and as to 
the management of such property. The 
term created was for forty-two years, but 
the tenant was to have liberty to put an 
end to the term, on giving eighteen months* 
notice before the expiration of the first 
eight years, or of an^ subsequent three 
years. The proviso which gave the tenaat 
this liberty, after describing the giving of 
the notice, contained these words: '*T^d, 
and in such case (all arrears of rent being 
paid, and all and singular the covenants 
and agreementa on the part of the said 
lessees having been dulv observed and per- 
formed), this lease, ana every clause and 
thin^ therein contained, shall, at the ex- 
piration of the first eight years, and there- 
after, at the expiration of any such third 
year, cease, determine, and be utterly void. 
^ • • But nevertheless, without preju- 
dice to any claim or remedy which anv of 
the parties hereto may then be entitlea to 
for breach of any of the covenants or agree- 
ments hereinbefore contained.** The court 
of Exchequer had held that this proviso did 
not make the performance of the covenants 
a condition precedent. The lords were 
equally divided, and so the judgment of 
the Exchequer Chamber was amrmed. Orey 
V. Friar, 4 H. L. Cas. 665, affirming Friar 
V. Grey, 5 Ex. 684. 

There had been a previous action on tlie 
same lease in the Queen *s Bench, in which 
performance of the covenants had been de- 
clared to be a condition precedent. Friar t. 
Ore% 15 Q/B. 891; bat that judgment was 
reversed in the Exchequer Chamber upon a 
contrary holding. Orey v. Friar, 15 Q. H 
901. 

55. Construction of series of workiig 
leases of underlying coal beds— Faults- 
Parol modiflcations— Covenant for ^^eti- 
sent in writing^'— Agent —Practice. A 

company who were the owners of four veins 
of coal, known as P., Q., R., and S. veins, 
leased the P. vein to D. & Co., in 1842, the 
lessees to take out 8000 tons per annum, 
at a stipulated price per ton. In 1846 they 
leased to A. & Co., to whom the leose of 
1842 had been transferred, the Q. vein on 
the same terms, the Quantity from the two 
veins being increased to 15,000 tons per 
annum. In 1847, the same owners leased 
to H. & H., who had become the holdeisof 
the former two leases, the R. and S. vein^ 
which latter had never been opened, the 
lessees stipulating to take 60,000 tons from 
the four veins, u they could be made to 
yield that quantity. The lesson stipulated 
to pay for driving the gangways tnroagh 
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dirt faults and throngh rock and slate faults, 
they being *' first consulted, and approving 
by their consent in writing," and also to 
make a fair allowance for railroad iron and 
spikes for the railroads in the main drifts, 
and for running the slope and doing other 
work necessary to open the veins, *' to be 
deducted from the rent hereinbefore agreed 
to be paid." The lessees took possession 
and expended large sums in opening the 
R. and 8. veins, the R. vein yielding but a 
small amount of coal, and the 8. vein none. 
A portion of rent for the coal mined was 
paid in cash, a part in houses built for the 
lessors, and a part remained unpaid. The 
lessees brought covenant on the lease of 
1847 to recover the amount expended in 
opening the R. and S. veins, and for run- 
ning gangways through dirt, rock, and 
slate faults: HM, 

1. That the agreement of 1847 was a 
lease of the R. and S. veins, and that there 
was no merger in it of the former leases, 
demising the P. and Q. veins respectively. 

2. That for the purposes of fixins the ag- 
gregate production and regulating the times 
of paying of the rent, the four veins were 
united, and the former leases so far chaneed. 

3. That the expression "said veins in 
the lease of 1847 is to be taken to refer to 
the R. and S. veins, the subject-matter of 
the lease. Such detail covenants are to be 
referred to the premises, unless a different 
intention be clearly indicated by the lan- 
guage used. 

4. The acts and declarations of the par- 
ties under an a^^reement are to be taken as 
a guide to their understanding and inten- 
tions in giving a construction to the writ- 
ing. 

6. The diversity of the rents to be ]^aid 
under the leases is a strong reason against 
the assumption that a merger was intended. 

6w That the payments for the opening and 
improvements constructed for and upon the 
K. and S. veins were to be reimbursed to 
the lessees out of the rents accruing from 
those veins; and this failing, it could not be 
charged against the rent of the P. and Q. 
▼eins, or against the owner personally. 

7. No implied covenant arises upon this 
mining lease, that sufficient coal would be 
found to reimburse the lessees for the cost 
of opening the veins. 

8. That for driving dirt, slate and rock 
faults in the R. and S. veins, stipulated for 
in section 11 of the lease of 1847, the own- 
cn were liable generally, irrespective of the 
•coning rents. 

0. ^Vhere a lease required the assent of 
the company in writing to the prosecution 
of the work in such faults, a verbal waiver 
hy the company's agent of such written as- 
sent would be such a parol modification of 
the covenant as would make the whole a 



parol agreement, and an action of covenant 
could not be maintained thereon. 

10. Where a plaintiff sues on a covenant 
which has been modified by parol in a point > 
essential to the defendant's liability, the 
written contract will be treated as aban- 
doned, or used only to mark the terms and 
extent of the new stipulations. 

11. Where the lease required the written 
assent of the company, the parol assent of 
their agent would not make them liable in 
covenant, though it might in (utump&U. 

12. Evidence of the work done in the 
faults of the veins was not admissible under 
the lease, where the written consent of the 
companv to its peilbrmance had not been 
obtained. Lehigh C, A N, Co. v. Harlan, 
27 Pa. St. 429. 

56. Congtmetion— CoTenant by lessee 
to purchase- ETidenoe. An agreement in- 
dorsed on a mining lease that "the parties 
of the second part shall, at the expiration 
of two years from the date hereof, pay unto 
the said B. the sum of $10,000, in lieu oi 
the ten per cent, agreed upon in said lease, 
then the said B. shall make a stood and 
lawful deed of conveyance for tne above 
described premises in the within lease," 
construed to be upon its face an absolute 
contract by the lessee to pay and purchase 
at the end of two years, and in the ah- 
sence of fraud or misrepresentation, it. was 
held, that parol evidence was inadmissible to 
explain it St^fem v. BtUler, 21 N. J. Ch. 
410. 

57. Constraetlon — Sales at pit's 
month— Royalty. A lessee of a mine of 
cannel coal covenanted to pay besides an 
annual rent and a fixed royalty, ** ako one- 
half part or share of all such sum and sums 
of money, as all or any of the cannel to be 
gotten should sell for at the pit's mouth," 
over and above a certain price. In covenant 
upon the lease: Held, that the lessee was 
not liable on his covenant for any part of 
the money produced by the sale of the 
coals elsewhere than at the pit*s mouth. 
And that evidence of the lessees having ac- 
counted with the lessor and paid him the 
share of money produced bv the sale of the 
coal elsewhere, was not aamissible to ex- 
plain the intention of the parties. Cl\fUm 
V. WalmMley, 5 Term R. 5^4. 

The same construction of the same lease 
adhered to upon different pleadings. Ger^ 
rardv, Clifton, 7 Term R. 676. 

58. ConstmetioB of ooTemiBt to sink 
for eoal. It is a defense to a covenant, or 
an award upon a covenant, "to sink for 
coal as far as could and ought to be accom- 
plished by persons acquainted with the na- 
ture of colueries,'* to erect fire engines for 
getting the coals, etc.; that defendants 
sunk for coal as far as could and ought to 
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be accomplished, etc; and had found by 
due and suflScient experiments that there 
were no mines of coal under the land that 
could or ought to be worked by any person 
acquainted with the nature of collieries, or 
as in such cases it was usual or customary 
to work, or as would have defrayed the ex- 
penses of working. Hanson v. Boothman, 
13 East 22. ,, ^ .^ ^ 

And the plaintiff was allowed, if he saw 
fit, to take issue on the sufficiency of the 
experiments. Id. , ^ , 

The rule that no person is bound to do 
impossibilities, applied. Id. 

o9. Constmetlonol "fairly wrought" 
—Colliery. A demise of coal mmes for 
thirty years, yielding 400 pounds for every 
acre of coal, etc., by annual payments of 
not less than 200 pounds: provided, that m 
case the whole ot the coals, so far as the 
same could be fairly wrought, should have 
been worked out and gotten, at any time 
prior to the expiration of the term, and 
that the said coal so fairly wrought should 
have been wholly paid for, then that the 
annual payment of 200 pounds should cease 
and be no longer payable: Held, that the 
question whether tne coal could be fairly 
wrought did not depend upon whether it 
could be worked at a profit or not, or 
whether any such coal as that demised was 
worth working, but assuming that coal of 
the same description as that demised could 
be properly worked, whether, according to 
the usage of miners, the coal in question 
could be worked without extraordinary 
difficulty or expense. Qriffiihs v. Rigbyj 
1 H. & N. 237. 

60* Constmotion — Lessee compelled 
to qnarry. A tract of land was demised 
for a term of years, "with the quarry 
thereon, and the privilege of getting out 
stone in the same; also the privilege of 
getting out stone in any part of said tract, 
and to use and occupy said tract in any 
manner that the lessees may choose, and 
for all purposes necessary and convenient 
for carrying on the quarrying business." 
The lease also provided that the lessees 
should have the use of a certain wharf 
belonging to the lessor, for the purpose of 
hewing stones thereon, and of shipping 
them, and that the rent of the land should 
be seven per cent, of the value of the stone 
quarried and sold: Hdd, that the lessees 
were not at liberty to work the quany or 
not, as they pleased, but were bound to 
improve it m a reasonable manner during 
the term of the lease. Bramerd v. Arnold, 
il Conn. 617. . 

61. Constmctloii — Surfluse ii^ury. 
Provisions in a coal lease for protection of 
certain portions of the surface used oflrgutn- 
do as authorizing the destruction of parts 



of the surface not specially mentioned in 
such connection. Taylor v. ShtrfUt, 8 R & S. 
228; Sha^ v. Johnson, Id. 252. 

62. Crown grant— CoMtmctioB—Cwe 
Breton Island. A lease granted by the 
Crown, of all mines in the Province of 
Nova Scotia: Held, to include mines in the 
island of Cape Breton, one leaeue distant, 
and a county of the Province of Nova Sco- 
tia. Taylor v. AWy-Otn,, 8 Sim. 413. 

68. Constmction— Power of tntfteeiU 
make. After a settlement of personal wrop- 
erty. the/em« eoveH became seised of a free- 
hold, containing mines, which the former 
had attempted to work by lessees, but toe 
mines had never been eflTectually operated. 
The settlement contained a covenant that 
all future acquired real estate should be 
settled upon uie same trusts and under the 
same powers, or as near thereto as the m- 
ture of the property would admit of: Bad, 
that the settlement of such after-acquired 
realty should be drawn so as to give the 
trustees power to grant mining leases. 8ccU 
V. Steward, 27 Beav. 367. 

64. Congtmctlon — Phosphates. A 
grant for a term of years of the exduwvc 
right to search for, take, sell and dispose of, 
to the grantee's use, all phosphates found 
during the term in a designated tract d 
land, is a demise of the beds or veins of 
phosphates contained in the land. Jfa«o< 
V. Moses, 3 S. Car. 168; 16 Amer. R. 697. 

65. Phosphates-Constmction-Exdi- 
sive g^rant. A. , being seised in fee of a tract 
of land, in consideration of $2,000, granted to 
B. the right and privilege of entering in or 
upon, by himself or /his agents, all or any 
part of said tract " for the purpose of search- 
ing for minerals and fossil substances, con- 
ducting mining operations to any extent, 
he may deem advisable, and for working 
removing, selling and appropriating " to his 
own use, for the term of ten years from, 
etc, "all ♦ * • phosphates that may 
be found by any person or persons, or 
contained in any part" of said tract; pro- 
vided, that B. shall not, at any one tunc 
during said term, •* engage in working over 
one-third part" of said tract; such one- 
third part to be selected by him as often as 
he may desire. The deed also granted the 
right to cut timber and construct roads and 
machinery to remove and work the phos- 
phates: Held, that this was a demise of the 
phosphate beds for the term of ten jjwn. 
with the exclusive right of raising, selling, 
disposing of and manufacturing all ph<»- 
phates found during the term, and tl^t tt. 
had the right to divide his interest and con- 
vey part of it to others. The expression 
'* that may be found by any person or per- 
sons, or contained in any part " of the land» 
distinguishes this case from Lord Mom- 
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jcf^t coMy and shows an intent to convey an 
exclusive right, and not one in common 
merely with the flp-antor; and this constmc- 
tion Lb aided by tne fact that the considera- 
tion was an entire snm demandable at the 
delirery of the deed, and intended as com- 
pensation for ^e right granted. Afasaot v. 
Motes, 3 a Car. 168: 16 Amer. R. 697. 

66* Agreement to lease, irithont pres- 
eit power. A party undertaking to lease 
mines, having no authority at the time so 
to do, bat afterwards acquiring the requisite 
power, is hound then to fulfilThis contract. 
Came v. MitcheU, 16 L. J. ch. 287. 

But such contract cannot be enforced 
against a limitation imposed upon the pow- 
er. Id. 

67. Property identified by parol evi- 
ienee— Latent ambi^ity. By deed of 
April 1, 1861, A. leased certain coal prop- 
erty to B., until December 31, 1864 ; and by 
deed of November 11, 1861, indorsed on 
the first and declared to be a part of it, he 
leased other adjoining coal property to B. 
for the same time. By contract of Septem- 
ber 4, 1864, A. and B. agreed to renew 
the lease of April 1, 1861, for hye years, 
from the first of January, 1866. A question 
arising whether the lease of the property 
mentioned in the deed of November 11, 
1861, was renewed as being part of the lease 
of April 1, 1861 : Heldy a case of latent am- 
biguity, and parol evidence admissible to 
prove what was the intention of the parties. 
MkOoihian C, M. Co. v. Finney, 18 Grat. 
3(H. 

€8. Use and oeenpation— Prospeeting 
holes not possesgion. If a down be let 
by an instniment not under seal, for the 
purpose of digging copper ore, an action for 
use and occupation may be maintained if 
the defendant has ever taken possession ; 
and if he has once taken possession he is 
liable for all subsequent rent until the deter- 
mination of the tenancy, whether he has 
continued to work the minerals or not. 
Jona V. Reynolds, 7 Car. & P. 335. 

But if the defendant merely caused holes 
to be dug on the down, and had them filled 
np iuun^ately, with a view merely to as- 
certain what sort of a bargain he was about 
to make or had made, that would not be a 
taking of poeaeesion. Id. 

€9. Time, of the essenee. In contracts 
for the lease of working mines, ' time, 
though not named, is, from the fluctuating 
nature of the property, considered as of the 
essence of the contract, and the intended 
lessee may therefore fix a reasonable time 
for eompletion ; and on the lessor's default, 
nay rescind the contract Macbryde v. 
Wttkes, 22 Beav. 533. 



70* Rescission— Abstract of title-- 
Time* A. agreed to grant a lease to B. 
After considerable delay on the part of A., 
B. eave A. notice that unless he completed 
within a month, he would rescind the con- 
tract. The day before the expiration of the 
time thus limited, A. forwaraed to B. the 
drafts, but he furnished no abstract nor 
show^ that he was in a situation to com^ 
plete. B. rescinded the contract: Heldy 
that it was effectual, and the court dis- 
missed A.'8 bill for specific performance 
with costs. Macbryde v. Weelis, 22 Beav. 
533. 

71. Bill to set aside— Laches— Inno- 
cent assign* Bill to set aside lease as 
void for want of power in the lessor and (2) 
voidable on account of fraud, dismissed on 
account of laches, the court holding, further ^ 
that the defendants being innocent pur- 
chasers without notice, that was a defense 
which must be sustained to the proceedings 
in chancery. Ernest v. Vivian, 33 L. J. Ch. 
513. 

72. Special clanse not to limit grant 
— Snrfiice use. A special clause in a lease 
granting the right to mine and the use of 
surfau necessary to condttct the mining, is 
not to be taken as limiting a general de- 
mise of the land in the granting clause ol 
the instrument. Walker v. Tucker, 70 111. 
527. 

73. Alteration of Lease — Practice. 

Upon bill filed by the assignee of a mining 
lease to correct a misdescription of the 
premises, it was insisted bv tne lessor that 
there had been a material alteration im- 
properlv made in the terms of the instru- 
ment; but it was: Held, that even if that 
were true, it not appearing that the com- 
plainant was changeable with any com- 
plicitv with such alteration, the bill should 
not have been dismissed on demurrer. 
Hose Clare Lead Co, v. Madden, 54 IlL 261. 

74. ^^Usnal covenants." An agree- 
ment for a mining lease to contain *' all 
usual and customary mining clauses*' does 
not entitle the lessor to a covenant against 
assignment. Hodgkinson v. Crovje, L. R., 
19 tq, 591. 

Nor to a clause of forfeiture in case of 
bankruptcy or compromise with creditors. 
Id« 

And upon appeal it was held, reversing 
the decision of the vice-chancellor upon 
this point, that the lessor was not entitled 
to a proviso giving a general right of entry 
on breach of any of the covenants of the 
lessee or otherwise than on non-payment of 
rent S. C, L. R. 10 Ch. App. 622. 

75. Usual covenants — Right of sur- 
render. Lessees of way-leaves entered into 
a negotiation for a new lease. A corres- 
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pondence ensued, in the cooree of which the 
lessor offered to grant a new lease, at a cer* 
tain rent, which offer was acce]yted hy the 
lessees. The original lease contained a 
clause, usual, if not universal, in the leases 
of the neighborhood, givins the lessees the 
ontion of determining the lease on notice. 
The correspondence respecting the new 
lease was silent as to the insertion of such 
a clause, hut one of the earliest letters 
alluded to the proposed lease as a renewal 
of the former : Heid, that the lessees mi^ht 
have understood that such a clause was in- 
tended to be inserted in the new lease 
without putting a perverse or absurd con- 
struction on the correspondence, and that, 
whether such understanding was correct or 
incorrect, or was confined or not confined to 
the lessees, they ought not to be ordered to 
accept the lease without such a clause. 
RichHU Y. Btll, 1 DeG. & & 335. 

76. UiiUwftil ooreiaiit — Considera* 
tlon. The release of a claim for damages 
upon alleged breach of an unlawful coven- 
ant, reserved against a coal lessee, is not a 
valid consideration for a new contract 
Crawford v. Wick, 18 Ohio St. 190. 

,77. Statute of frauds-Taltd toA in- 

Talld lease* A parol contract for a new or 
supplemental lease between a landlord and 
his tenant, in possession under a former 
and subsisting lease, is within the statute 
of frauds ; and the continued possession of 
the tenant does not take the parol contract 
out of the operation of the statute, where 
the continued possession of the tenant is as 
well referable to the first lease as to the 
second parol lease. Cravford v. Wick, 18 
Ohio St 190. 

78. Oral leas^-Statnte of frauds— 
Holding OTor. An oral lease of mines for 
a longer period than one year is void ; but 
where the term for which the oral agree- 
ment was made does not appear, it will not 
be assumed that it was tor more thftn a 
year. OaiUcrv, Atkinson, 35 Wise. 48. 

It seems that if the lessees in such oral 
lease continue to work the land after the 
expiration of a year, they would be re- 
garded, in an action against third persons 
for trespassing on the land, as tenants from 
year to year. Id. 

79* Lessees ei^olned and still held to 
their eoyenant— Forfeiture. The lessees 
of a coal mine, under covenants to pay 
royalty in installments, in advance, upon 
120,000 tons of coal, whether raised or not, 
to do dead work, etc., with a right of entry 
for breach, were enjoined from work under 
writ of estrepement, at the suit of a third 
party. The lessors then gave notice of 
forfeiture for breach of covenants. The 
lessees prayed an injunction, ailing the 



estrepement against them as an excuse for 
non-payment of rent etc; but the coart 
held that they were still liable under their 
lease, that the writ of estrepement did not 
work an eviction, and refused the prayer of 
the biU. SchuylkiU Co, v. Schmodt, 57 Pa. 
St 271. 

80. Note and Judgment- Beiease of 
OOTenaat. The bill of exchange given b? 
one of three persons, who had covenanted 
to pay a sum certain for a demise of eoal 
mines, though reduced to judgment is not 
a bar to suit against all, upon uie covenant, 
there being no averment that the bill was 
accepted as payment or satisfaction of the 
covenant Brxikc v. Mitchell, 3 East, 251. 

81. Parol eridenee to qualify worUig 
eoTOnant. In an action of covenant upon 
a lease, under seal, it was inadmissible to 
prove that when the lease was preparing 
the quantity of coal to be mined, under the 
lease, was omitted, at the request of the 
defendant, and that he "then undertook 
and promised to mine as much as he ooald 
dispose of.** Xyon v. iTiUer, 24 Pa. St 391 

82. Joint and seyerai eorenaats. In 
an indenture of lease of a colliery, the two 
lessees covenanted, jointly and severally, 
with the lessor, in manner following, vi^, 
etc. ; then followed a series of covenants in 
respect to the working of the collierr. 
wherein the lessees covenanted, jointly and 
severally; and then came a covenant that 
the moneys appearing to be due should be 
accounted for and paid by the lessees, their 
executors, etc (not saying and each of 
them): Held, this, as well as the former 
covenants, were several as well as joint, 
by reason of the introductory words. 
Northumberland v. Errington, 5 Term K 
522. 

8S« i^letei^ofnient— flooding* Aoov- ^ 
enant for quiet enioyment contained in the 
lease of a mine Li broken by the act of the 
lessor in working another mine into it and 
drowning the mine which he had let with 
such covenant Shaw v. Stenton, 2 H. &N. 
858. 

84. CoTenant to repair mnninr witk 
the land. The declaration alleged that F., 
being seised in fee of an estate by indent* 
ure, granted to the defendant license to dig, 
work, and search for china clay, and to 
raise, get and dispose of the same to his own 
use, to hold and exercise the same liberties 
for the term of 21 years ; and the defendant 
covenanted with F. and his assigns that he 
would pay compensation to F. and his as- 
signs, and his lessees and tenants, for all 
inclosed lands that he might injure, and 
also that the defendant or his anigns 
would deliver up the works in repair at the 
expiration of the term; that after the mak- 
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iBgof the indenture F. conveved all hiB 
estate to the plaintiff, and alleged as a 
breach that the defendant, at the expira- 
tion of the time, did not deliver np the 
works in repair. At the trial it was proved 
that the injury to the inclosed lands was 
before the assignment to the plaintiff: 
Beld, tliat the covenant to deliver up the 
works in repair ran with the interest of the 
owner of the fee expectant upon the deter- 
mination of the term in the incorporeal 
right to enter and take the clay, ana that 
therefore the plaintiff, the alienee of the 
land, could sue upon it Martyny. Williams, 
1H.&N. 817. 

85. No ii^mictloii to prerent breaeh of 
•ppresslTO coYenant. A lease of mines 
contained a covenant that if the lessor 
should at any time before the expiration or 
determination of the lease, give notice in 
writing to the lessee of his desire to take all 
or any part of the machinery, stock in 
trade, implements, etc., in or about the 
mines, then the lessee would, at the expira- 
tion of the lease, deliver the articles speci- 
fied in the notice to the lessor, on his pay- 
ing the value of them, such value to be 
aeeertained in the manner therein men- 
tioned : Held, that the covenant was so in- 
jurions and oppressive to the lessee that the 
ooart ought not to enforce it, or to grant an 
injanction to prevent a breach of it Talbot 
T. Ford, 13 Sim. 173. 

86. CoTonant to supply lessor with 
line. Where a lessee covenanted that he 
would at all times and seasons of bumine 
Hme, supply the lessor and his tenants with 
Ume, at a stij^ulated price, for the improve- 
ment of their land and repair of their 
houses: Held, that this was an implied 
eovenant ; that he would also burn lime at 
lU such seasons, and that it was not a cood 
defense to plead that there was no Time 
Vnmed on tne premises out of which the 
lessor could be supplied. Shrewtbury v. 
Qfitdd, 2 B. & Aid. 487. 

87. Coreiiaiit to sink shaft— Influx of 
Mne— Flooding* A covenant to use all 
reasonable diligence to sink a shaft to the 
salt rock in a lease of a rock-salt mine 
known to be flooded with brine: Held, to 
leqaire the lessees to sink the shaft deeper 
than it was, although it might be an un- 
reasonable application of time and labor, 
/em* V. T<mkin9on, 1 H. & N. 195; 26 L. 
J. Ex. 41. 

And upon a covenant to work a mine 
known to be in such condition in a prudent 
•ad workmanlike manner, the lessees were 
bonnd to work ** in some way, in as prudent 
•ad proper way as they^ could under the 
eirenmstances. And this though the jury 
fonnd that the defendants, the lessees, could 
net have worked the mine by any reasona- 



ble application of labor, diligence, skiU, 
money or other means, and that they were 

Erevented from working it by the influx of 
rine. An abandonment of the works alto- 
gether was a breach of such covenant Id. 

88* CoTenant for perpetnal renewal. 

A. granted a lease and covenanted that he 
would always, at any time when requested 
by the lessees, etc., demise the premises 
for a term of thirty -one years, in wnich new 
lease were to be contained the same rents, 
covenants, articles, clauses, promises and 
agreements: Held, that this amounted to a 
covenant for a perpetual renewal. Copper 
M, Co. V. Beach, 13 Beav. 478, 

A testator covenanted for a perpetual re- 
newal of a lease: Held, that the proper 
form of the lease to be granted by the 
trustees was a demise for the new term, 
reciting the original covenant by the tes- 
tator. Id. 

89. CoTenant to eommence work— For- 
feiture. A clause in an oil lease to com- 
mence operations by a day certain, is of the 
essence of the covenant, so far as to give 
an action for damages after the expiration 
of the lease; but is not a condition the breach 
of which forfeits the lease. Barker v. DaU 
3 Pgh. 190. 

90. Frand— CoTonant to mine without 
delay. A covenant to mine without delav 
which is broken by a fraudulent delay, al- 
lows of the interposition of a court of chan- 
cery. Oreen v. Sparrow, 3 Swanst. 408. 

91. Constmction — Standing Idle— 
Forfeiture. The lease of a coal bank pro- 
vided that the lessee should put the same 
in good working order for the rent of the 
first year, and thereafter pay a royalty upon 
each bushel of coal; and tnat if the mine 
should stand idle, by the default of the les- 
see, when it would yield coal, for the term 
of one year, the lease should be treated as 
abandoned: Held, that this clause of for- 
feiture had no reference to the first year of 
the term. Moyera y. Tiley, 32 Pa. St 267. 

92. CoTonant for forfeiture— Receipt 
of rent. A lease of mines providing that 
it shall become void to all intents and pur- 
poses upon tenant ceasing to work for two 
years, does not become ipso facto void upon 
cesser of work for that period. The pro- 
vision only makes the lease void at the 
landlord's option. Doe v. Banchs, 4 B. & 
Aid. 401. 

The receipt of rent by the landlord after 
such cesser to work does not create a ten- 
ancy from year to year. Id. 

Nor does the receipt of rent after the first 
cesser estop the landlord from entry upon 
any subsequent cesser. Id. 

98. Custom — Coyenants — Working. 
A general covenant to work a coal mine 
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accordinfip'to a certain local custom or the 
custom of other collieries, is to be limited by 
the special covenants in the same lease. 
Shajto y. Johnson, 8 B. & S. 252; Randolph 
V. Harden, 44 Iowa, 328. 

94. Contlnnous work. The defendant 
agreed to grant the plaintiff a coal lease for 
twenty-one years; the only rent reserved 
was dependent on the quantity raised, and 
was made payable quarterly. The court 
HM, on the construction of the contract, 
that the plaintiff was bound to com- 
mence working immediately and to pro- 
ceed continuously. Sharp v. Wright, 28 
Beav. 150. 



95. Workmanlike nuuiner. Upon a 
covenant to work in **a proper and work- 
manlike manner," the court will not take 
either extreme of meaning which may be 
contended for upon those words, but will 
look to the lease to see how far the landlord 
has protected himself by the special terms 
of the contract. Lewis v. Fothergill, L. R., 
5 Ch. App. 103. 

96. Coal pillars— Lease allowing snr- 
fiice iQJnry. In 1840, a bed of coal, called 
the High Hazle Bed, was demised, with 
working powers, to persons from whom the 
defendants took by assignment. The les- 
sees were to pay a minimum rent of £200, 
as for 2 a. 1 r. 16 p., and a further yearly 
rent at the rate of £85 per acre for coal ac- 
tually got beyond the 2 a. Ir. 16 p., includ- 
ing all ribs and pillars left in working the 
said coal, except the pillars for the support 
of the shafts, the pillars between the deep 
and counter level, the pillars all around the 
estate, and the pillars under the homestead 
and farm buildmgs. These pillars of speci- 
fied dimensions, the lessees bound them- 
selves to leave ** during the whole of the 
term," and they also covenanted to work 
the mines "according to the best of their 
judgment, skill and discretion in a good 
and workmanlike manner." In 1857, the 
assignee of the lessor conveyed part of the 
land Mthin which the mine lay to persons 
from whom the plaintiffs took with notice 
reserving to the grantor the Hi^h Hazle 
Bed, except a small portion specified, and 
"the mines, veins ana beds of coal, fire clay, 
and other clay, stone and other minerals 
lying under the said bed called the High 
Hazle Bed," with powers to the grantor, his 
heirs and assigns, and their tenants and 
lessees, to be exercised "from and after the 
expiration of the term," for carrying on the 
works of the mine, and getting and carrying 
away the said tire-clay, etc., so reserved; 
and also reserving to the grantor the coal 
rent under the lease of 1840, with the 
necessary powers. Provision was made for 
rent for land used or occupied by the grant- 



or for the purposes of the mine, and for 
compensation for buildings required or re- 
moved for that purpose, and for sor&oe 
damage to the land; but it was specially 
provided that the grantor, his heirs or a«- 
signs, tenants or lessees, should not be 
liable for any damage caaJsed to buildings 
which should ther^ifter be erected on the 
land conveyed, by the sinking of the land 
through mining operations, in getting tbe 
"coal, clay, 8tone,and other minerals, nere- 
by excepted and removed. " The piUan speci- 
fied in tne lease of 1840 were left; and tbe 
defendants worked according to the usual 
course of mining in the district; but their 
workings caused a subsidence, which in- 
jured the land of the plaintiffs and build- 
ings erected since 1857. The land wonld 
have subsided without the buildings: Hdi 
(by Martin and Cleasby, B. B. Bramwell, 
B., doubting) that, it appearing by the 
lease of 1840 to be the intention of the pa^ 
ties that all the coal should be removed ex- 
cept the specified pillars, and the defend- 
ants having worked the mine in a proper 
manner, thev were not liable for the injury. 
By Bramwell, B., that so far as concerned 
the houses, the proviso in the conve3rHnee 
of 1857 protectea the defendants from lia- 
bility, notwithstanding that the lease un- 
der which they held was antecedent to that 
deed. Eadon v. J^coek, L. R., 7 Ex. 379. 

97. Pillars— Lease of coal subject to 
lease of Alam diggings oa sarfkee. A 

lease of alum mines gave the lessee the right 
to obtain alum from certain coal wastes. A 
subsequent lease of the coal mines provided 
that nothing thereby granted should iniuie 
the rights of the parties who held the alum 
mines. The alum existed in the coal wastea 
The coal lessees could not thoroughly work 
the coal without removing the pillars whidi 
supported the roof; but oj doins this, the 
alum would be rendered impoasinle to be 
reached: Held, that the coatjmllan could 
not be removed. Glasgow (Earl qf) v. 
HurUt Alum Co,, 3 H. L. Ca. 25; 8 Eng. L. 
&£. 13. 

98. Power to win without leaTlsg 
piUars— Compensation— Pleading. De- 
fendants were sued for mining unda 
plaintiff*s land without leaving proper sup- 
ports, whereby plaintiff's builoings were 
undermined and fell Plea, a lease from 
the plaintiff's g[rantor, prior to plaintiff*^ 
purchase, demising the minerals for thirty- 
eight years, with mil power to get the min- 
erals, and with special covenants as to com- 
pensation for damages done to building 
erected or to be erected, or to crops, with 
the option of repairing such building eta 
Conclusion, that defendants were assigneee 
of such lease, and were alwavs ready to 
perform the covenant On demurrer, it 
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was held, that the plea was good ; for that 
thetenoB of the lease were sufficient to 
show hy implication that it was intended 
that the lessees of the mine should have the 
right to woiic the mine so as to undermine 
the surface, subject only to the paying 
damages according to the covenants, amitn 
T, Darby, L. R., 7 Q. B. 716. 

99. CMd broken uid left — Trover— 
leasore of damages— Necessary access. 

The Lykens Co. leased coal mines to the 
Ftankiin Co. with ** the right to mine, 
cany away and dispose of.** the coaL The 
leasee, having mined coal which remained 
in the mine just as it fell from the breast, 
made an assignment for creditors : Held, 
that the coal so mined was personal prop- 
erty and passed to the assignee, and trover 
would lie for it against the lessor prevent- 
ing its removal ; provided, its removal did 
not essentially injure the rights of the 
lessor. Lykens Valley Coal Co. v. Dock, 
amgnee, 62 Pa. St 232. 

But if the coal could not be removed 
without material injury to the Lykens Co., 
the lessee's right of property was not com- 
plete; on account of his covenant to mine in 
the most approved method and leave the 
mines in good order, which question was 
1^ to the jury. Id. 

As dauia^ the court allowed the value 
of the coal m the run, and refused to allow 
the rent to be deducted, as the rent was 
wholly disconnected from the taking of the 
coal, and would be " set off,** which is not 
allowed in trover. Id. 

A railroad being laid in the mines for 
moving coal to the breaker, the assignee 
had the right to use it to remove the coal. 
NtumUu facU licUum quod aUae non est 
UdhmL Id. 

100. Collier's cottages Incident to 
iMse. An indenture oi settlement con- 
tabed a power for the tenant for life to 
lease for hves certain hereditaments, to any 
petBon willing to build houses thereon. 
Also a power to lease for sixty-three years 
the coal mines under the lands, with all 
such powers, authorities, accommodations, 
liberties and privileges as shall be neces- 
8My or are usually contained in leases of 
collieries or mines in the county, place, or 
neighborhood where the collieries intended 
to be demised are or shall be situate, for 
seekioe, winning, working, drawing, tak- 
ing and carrying awaj the coals, so as the 
Icttces be not n^e dispunishable for waste 
hy any express words therein contained. 
On execution of this power the tenant for 
li'e granted a lease, which contained a 
power for the lessee *' to erect, build and 
c<nistruet, and set up in and upon the said 
nimes, lands, and premises, all such engine- 
iMMises, machine-offices, counting-houses, 



warehouses, store-rooms, workshops, work- 
men's cottages, huts, etc., erections, build- 
ings, and accommodations, as shall be bona 
fide necessary or proper for or in the due 
prosecution of and carrying on of the said 
works. *' There was also a power to dig and 
use stones, slate, brick-earth, and materials 
in any part of the land which should be 
required for the collieries, or for any build- 
ings therebv authorized to be made in the 
exercise of any power thereby granted. 
Ejectment having been brodght to r^^over 
possession of the coal mines, on the gp-ound 
that the lease was not a due execution of 
the power, the jury found that a power to 
build cottages in places convenient with 
reference to the works was both necessary 
and usual in leases of collieries in the 
neighborhood : Held, that the lease was not 
in excess of the power; 2. That the lease 
was not void on tne ground that the power 
to build was in violation of the provision in 
the settlement that the lessees should be 
made dispunishable for waste. Morris v. 
Rhydydtifed C, Co., 3 H. & N. 886. 

101. Iron works— Constmctlon of lease 
as to the time of notice of surrender* 
By an agreement for the lease of certain 
iron works and mines, between the plaint- 
iff and the defendants, the plaintiff was to 
grant a lease of the works and mines for 
twenty-one years, with the usual and cus- 
tomary clauses. The lessees were to pay 
in each year royalties at so much per ton, 
and sufficient dead rent to make up £500 
for each of the first two years, and £1,500 
for each successive year of the lease, but, if 
necessary, deductions were to be made, so 
that not more than an average rent should 
be paid of £500 per annum for the first two 
years, and £1,500 per annum for the re- 
mainder of the term. The lessees were also 
to pay a rent of one-third of the profits, for 
the use of the plant, not exceeding £7,000 
per annum. The lessees were to commence 
operations within three months, and for the 
first three months no royalties or dead rent 
were to be payable. If within the second 
three months the lessees did not pay royal- 
ties, or a sum in anticipation of royalties, 
to the amount of £125, or if the lessees 
should at any time cease to carry on the 
works with "due diligence, the lessor was to 
be at liberty to put an end to the tenancy 
by a month's notice, without prejudice to 
his claim for rent. The lessees were to be 
at liberty **at any time to determine the 
agreement, or the lease thereby agreed to 
be granted, on giving to the lessor six 
months* notice, in writing, of their inten- 
tion so to do.** The defendants entered 
into possession of the mines and works on 
the nineteenth of August, 1861, undei^ the 
aCTeement. No lease was ever granted. 
The rent of £125 for the second quarter was 
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paid by the lessees, and subsequently a 
further sum of £250 for the six months end- 
ing the nineteenth of August, 1862. On 
the tenth of Au^nist, 1863, the defendants 
ga,ve notice of their intention to determine 
tne agreement and the tenancy on the tenth 
of February, 1864, beinff a six months' no- 
tice. On the twenty-fir«t of November, 
1863, the defendants paid to the plaintiff 
the sum of £dOO, in respect of rent for the 
year ending the nineteenth of August, 1863: 
Held, dubitanU Williams, J., that regard 
being had to the various provisions of the 
agreement and the nature of the property 
demised, it was competent to B. to nut an 
end to the agreement, by a six months' no- 
tice, to expire at any time, without regard 
to the ordmary rule for determining a ten- 
ancy from year to year, at the expiration of 
a current year; and that A. was only en- 
titled to recover the proportion of the dead 
rent accruing between the nineteenth of 
August, 1863, and the thirteenth of Febru- 
ary, 1864 Bridges v. PotU, 17 C B. N. S. 
314; 33 L. J. C. P. 338. 

102. Working eolllery— Workmanlike 
manner— Irreparable damage. The 

owner of a piece of land agreed to demise 
the seams of coal under the land to the 
owners of an adjoining colliery at a royalty 
on each ton of coal worked, and at a dead 
rent of £500 if the royalties did not amount 
to so much, the dead rent not to be charged 
for the first three years if the necessary 
steps were bona fide taken with ordinary 
dispatch to win and work the coaL The 
lease was to contain a covenant by the 
lessee for working the coal in a proper and 
workmanlike manner. The lessees pro- 
ceeded to work the coal by instroke or 
headings from their adjoininfr coUiery, 
which was situated to the nse of the 
seams agreed to be demised; the lessor 
alleged ttiat the lessees oueht to sink 
a pit and work the coal from tne defep, and 
filed a bill to restrain them from working 
from the adjoining colliery, and to compd 
payment of the dead rent, on the ground 
that they had not taken the necessary steps 
to win and work the coal: Held, that under 
the circumstances, working the coal by in- 
stroke was working in a proper and work- 
manlike manner, and, that if the lessor had 
intended to compel the lessee to sink a pit 
it should have oeen provided for in tne 
agreement; 2. That as the lessees were ac- 
tually working the coal, irremediable dam- 
age would not be presumed. Zeirw v. 
FothergiU, L. R., 5 Ch. App. 103. • 

108. Instroke— Lease in exoess of 
power— Measure of damages* A tenant 
tor life with certain powers of leasing, de- 
mised the seams and veins of coal under a 
piece of land for twenty-one years, and for 



sixty jrean if the tenant for life has power 
so to ao, with liberty for the lessee to seardi 
for, d^, raise, and sell the coal, and to make 
any pits or works, and to take surface land, 
paying for the damage; and the lessee cor- 
enanted to work the mines in a nroper and 
workmanlike manner, and to deliver up at 
the end of the term the works, seams and 
veins of coal in good repair and condition, 
so that the said coal works might be con- 
tinued. The lessees worked the demised 
coal by instroke from an adjoining coUieiy, 
situate to the rise of the coal in the demiwd 
land, and did not sink a pit so as to irork 
the demised coal from the deep. 

The^ kept no barrier between the two 
collieries, so that water and air passed from 
their other colliery through the demiwd 
colliery into the lower colliery. They al» 
continued to work the demised coal after 
the expiration of the lease for twenty-one 
years, claiming to be entitled for sixty 
years; which daim was, after much litiga- 
tion, decided to be invalid against the rever- 
sioner: Held, that under the circumstancei, 
working by instroke was working in a 
proper and workmanlike manner, and that 
the lessees were not bound to sinJc a sepa- 
rate pit for the demised coaL That ue 
value of the coal raised by the lessees after 
the expiration of the twenty-one gears' lease, 
was to be paid for by them, at ita fair mar- 
ket value, as if they were purchasers, all 
expenses of hewing and raising being 
allowed. That under the terms of the 
lease the lessees were not liable to damaf^ 
for not working the coal continuously. That 
the lessees were not bound to keep np a 
barrier so as to prevent air and water from 
flowiuff through the lessor's mine, and were 
not liable to pay for way-leave or air-leave. 
That the lessees were liable for any damaie 
done beyond the removal of coal by won- 
ing the mine since the determination of the 
twenty -one years' lease, and must also pay 
for wav-leave, or for the passage of coal 
through the lessor's mine since the deter- 
mination of the lease. Jegon v. Vveian, L 
R., 6 Ch. App. 742. 

104. Expiring when eoal gottei- 
Deseent. it seems that under a grant or 
lease of the liberty and privilege of gettii^ 
all the coal under particular closes, till au 
the coal should be gotten, running to the 
grantees and their "executors,** an interest 
passes to the executors of the survivor, pro- 
vided the deed operates under the statute 
of uses. Haigh v. Jagger, 16 M. A W. 62i 

lOo. Fanlts— Belief. Complainant, lee- 
see of a colliery, under covenant to work, 
and rendering royalty at so much per wey, 
the colliery ^coming not worth working by 
reason of faults, and complainant having 
suffered two judgments for annual dehialtsi 
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and offering to pay for all coal that could be 
jot: Decr€€y tnat he be relieved against 
tatnre rent and the covenant to work the 
colliery upon making such payment. Smith 
V. Morris, 2 Bro. Ch. Ca. 311 and note. 

106. Workable seams— Coal and flre- 
elay. When a lease demised **all coal 
Beams workable as coal seams," and the 
same lease demised the fire-clay in the same 
works, and it appeared that a certain seam 
was workable at a profit when both the coal 
and fire-clay found together therein was ex- 
tracted: Held, that this phrase must be 
construed with reference to all the clauses 
in the lease, and in such connection, upon 
the facts, the seam was a coal seam worica- 
ble at a profit. Carr v. Benson, L. R., 3 Ch. 
Add. 524. 

xJor will the words "workable as coal 
seams," restrict other parts of the demise 
referring in terms to fire-clay. Id. 

107. Quarry— Bobbish— Obstnictioiis. 

A covenant to not ** obstruct," is not vio- 
lated by deposit of strippings which only 
*' impede " or render * * a little more inconven- 
ient the access to the stone yet in place in 
a quarry. KetUr v. Green, 21 N. J. Ch. 27. 

108. iJaariT, etc.— Constmetlon— Oat- 
standliu^ mortgage in ejeetment. A de- 
fendant in ejectment cannot set up an out- 
standing mortgage of the plaintiff to a 
stranger, either to show that the plaintiff 
has no Ic^l title, or to show that his actual 
title is different from that alleged. A tract 
of land was demised for a term of years, 
"together with the quarry or quarries 
thereon, and the privilege of getting out 
stone in the same; also tne privSege of get- 
trag out stone in any part of said tract, and 
to use and occupy said land in any manner 
that the lessees mav choose, and ^r aU pur- 
poses necessary and convenient for carrying 
on the quarrying business." The lease also 
provided that the lessees should have the 
use of a certain wharf for the purpose of 
having stone thereon, and of shipping them, 
and that the rent should be seven per cent, 
of the value of the stone quarried and sold: 
Htid, that the lessees were not restricted in 
the use of the demised premises to the quar- 
t3ring of stone. Burr v. Spencer, 26 Conn. 
160. 

See further construction of same lease. 
Brainerd v. Arnold, 27 Conn. 617. 

109. ((iiarrT lease — Constmetlon— 
Prtetiee. A lease of a stone ouarry in 
consideration that the lessee shall pay to 
lessor a certain price per perch for all stone 
taken out of it, is a contract on the part of 
the lessee that he will work the quarry, 
and upon his failure so to do, the lessor 
may maintain covenant on the contract 
and recover damages. And one verdict 



and judgment on such contract pending 
the lease is not a bar to another when the 
term is further advanced. WcUmm v. O'Eem, 
6 Watts, 362. 

110. Iron works— " Mixing " ores. 

A lessee of furnaces, iron-works and iron- 
stone mines, covenanted to work the fur- 
naces effectually, unless prevented by inev- 
itable accident or want ot materials, or un- 
less the iron-stone should be insufficient in 
quantity or quality, or would not, by itself 
or with a proper mixture or process, make 
good common pig-iron: Held, that the 
mixture intended was not necessarily of in- 
gredients procurable in the demised prem- 
ises. Foley y. Addenbwooke, 13 M. & W. 
173. 

111. 8meltl9flr works— Cojenant run- 
ning. Where alease for twenty-one years 
of an undivided third part of certain mines 
contained a recital of an agreement made 
by the lessee with the lessor and the owners 
of the other two-thirds, for milling down 
an old smelting mill and building another 
of larger dimensions, and the lease con- 
tained a covenant to keep such new mill in 
repair, and so leave it at the expiration of 
the term, but did not contain a covenant to 
build it: Held, that such covenant was to 
be implied; 2. That the lessor of the one- 
third might sue upon it with respect to his 
interest; 3. That such covenant tended to 
the support of the thing demised and ran 
with tne land and the assignee of the re- 
version might therefore sue on it. Sampson 
V. Eaderby, 9 B. & C. 506; S. C, 1 Cr. & 
Jerv. 105. 

112. No Implied warranty of mineral 
—Belief In equity. In a mining lease 
there is no implied warranty that the land 
contains the mineral called for as royalty, 
or which the lessee covenants to take out. 
Although a contract may be construed to 
involve a warranty where none is in terms 
expressed, where our common sense of 
justice requires it, and it be essential to 
complete the definition of the relation 
plainly intended to be established between 
the parties, yet its terms must be clearly 
deducible, from the nature of the transac- 
tion, taken in connection with the instru- 
ment. In this case certain coal veins, 
by name, had been leased ; lessees cove- 
nanted to mine at least 50,000 tons each year; 
they alleged, in an actioti of covenant 
brought by them, that the supposed mines 
were found to contain no coal : Held, that 
if the parties to a coal lease were under a 
mutual mistake as to the existence of coal 
veins in the land demised, the proper reme- 
djr of the lessee is by a proceeding to re- 
scind the contract ; he cannot have relief 
in an action in affirmance of it. Harlan v. 
Z^eA^A Co., 35 Pa. St. 287. 
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118. CoTeiant to mine aeertoin quan- 
tity— Bent— SeUlemenU. The lessee of a 
coal mine stipulated to pay a rent for coal 
exsected, ana also to mine a certain number 
of tons annually : Held, that the covenant 
for rent was distinct from the covenant to 
mine a certain quantity, and that settle- 
ments for coal taken out were no discharge 
of a breach in the covenant for quantity. 
Powell v. Burroughs, 54 Pa. St 329. 

114. CoTenant to raise oertain amoant 
of mineral. A covenant to raise not less 
than 1,000 nor more than 2,000 tons of pipe- 
clay, each year, in a lease reserving a rent 
at a sum certain per ton, not necessarily 
construed to be a "covenant to raise such 
minimum number of tons, or pay damages, 
whether the clay be under the» land or not, 
where from the whole instrument it can be 
gathered that it was the intention that such 
covenant should not take e£fect unless 
there was clay to that amount in the land 
demised. Cliford v. WaUe, L. R., 5 C. P. 
577. 

115. Corenant to raise mineral not 
existing. Covenant to raise a given quan- 
tity of pipe-clay construed with reference to 
covenants as to rent, and with regard to 
the subject-matter, and held, not applicable 
if the given quantity of clay did not exist 
in the premises. The entire lease is set 
forth in the case. Cliffbrd v. WaUs, L. R., 
5 C. P. 577. 

Marquis of Bute ▼. Thompson, 13 M. & 
W. 487, distinguished. Id. 

116. Exhausted mine. Where a lessee 
of coal mines covenants by the terms of his 
lease to work the same during the continu- 
ance of his lease in a good and workman- 
like manner, he is liable for a breach of his 
covenant, notwithstanding it may be be- 
yond his power to perform it; but if the 
coal mines become exhausted, that will ex- 
cuse him from any further performance. 
Walker v. Tucker, 70 111. 527. 

117. Mine exiiaasted under corenant 
to raise tons oertain. The declaration 
alleged that the plaintiflf being the lessee of 
a coal mine, underlet his interest in the 
same to the defendants, who covenanted to 
raise and work 13,000 tons of coal in each 
year, and pay at the rate of 8 pence per 
ton royalty for the same, or pay that 
amount of money namely, £433 6 shillings 
8 pence, as fixed rent, whether the coals 
should be wrought or not, and also 9 pence 
for each ton over and above that (quantity 
to whatsoever extent the same might be 
wrought Breach, that the defendants had 
not raised 13,000 tons in each year, and 
paid at the rate of 8 pence per ton for the 
same, or paid £433 6 shillings 8 pence as 
fixed rent The defendant after setting out 



the indenture on oyer, pleaded thai by the 
fair and proper working and getting <A the 
coal, the same before, and at the com- 
mencement of the said half vear, wag 
graatly exhausted, and a small portion 
thereof onlv, being less than a fourth part oi 
such 13,000 tons was left, and remainmg to 
be worked and raised: Held, on demurrer, 
that this was an absolute covenant by the 
defendants, that they would raise 13,000 
tons of coal yearly; or if not, that they 
would pay the fixed rent, and that there 
was no implied condition that there existed 
coals to the amount of 13,000 tons yearly, 
capable of being worked. Marquis qfBuU 
V. Thompson, 13 M. & W. 487; S. C, 14 
L. J. Exch. 95. 

118. Minimnm rent— Exhausted miae. 

Coal mines were demised at a certain royal- 
ty per ton upon the coal which might be 
got, and also at the rent of £300 a year, or 
so much thereof as, with the royalty, shoald 
amount to that sum, such rent of £300 to 
be a minimum rent for the coal demised. 
And the lessee covenanted to pay the rents, 
and to work the mine: Held, tnat a court of 
equity would not restrain an action bv the 
lessor for the minimum rent, although ihe 
coal proved to be not worth the expense of 
working; but that if the lessor were to sue 
upon the lessee's covenant to work the mine, 
the court would interfere. Bidgun^ t. 
Sneyd. 1 Kay, 627. 

119. Exhausted eoal mine— CoTeaiai— 
Pleading. A. demised a coal mine to E 
at £60 per acre for the coal sotten, and E 
covenanted te work not less than two acres 
annually, or pay the rent for that quantity, 
'* whether the same should begot or not" 
There was a proviso for cesser ifall the coal 
was exhausted. At the end of the term 
the lessee, alleging that there was a defi* 
ciency in the cc^d, and that, from " inevita- 
ble causes," it was impossible to get two 
acres annually, and that during the term 
he had paid for more than he had got, 
sought to recover back the excess. A de- 
murrer was allowed on the ground that the 
covenant was absolute, ana the lessee was 
bound to pay whether he got the quantity 
or not, and that there was no all^ition n 
an actual exhaustion of the coaL Mellers ▼. 
Devonshire, 16 Beav. 252; S. C, 22L J., 
Ch. 310. 

120. Exhausted mine— CoTenaat fer 
rent. The plaintiff was lessee of a coal 
mine at the rent of £300 a year, and subject 
to a royalty of 10 shillings for every wey of 
coab raised in each year above 600, that 
being the quantity considered to be paid 
for by £300 a vear, and the plaintiff was 
authorized to aetermine the lease on the 
coal being worked out The plaintiff 
worked the mine for several yean, and 
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when it was nearly exhausted, he was pre- 
Tented by accidents and defects in it, from 
continuing to work it, except at a ruinous 
expense. The court refused to restrain the 
defendants from suing for the rent of £300 
a year, although the plaintifif offered to ]^y 
him 10 shillings per wey for all remaining 
ooaL PhUUps v. Jones, 9 Sim. 519. 

121. Exhausted mine — Tenant re- 
lleied. Tenant of a coal-field, though 
never previously worked, entitled to oe 
Hberated, on the ground of sterility. The 
coal bein^so exhausted that no area remained 
"of the least value for working," and the 
hmdlord held liable in the expense of a judi- 
cial survey, he not having been satisfied with 
lesB expensive evidence of the exhaustion of 
the coal. Murdoch v. Fullerion, 7 Sess. Ca. 
4Sn (Scotch) cited 5 Moak, 414; L. R., 2 Sc. 
App. 273. 

122. Coal lease — No warranty of 
ivallty— Parol evidenee. Plaintiff, by 
written contract, gave to defendant the ex- 
elusive privilege of mining coal, boring for 
oil, etc, on a certain tract, at a rovalty of 
1 cent per bushel on coal, the defendants 
to j)ay $500 by a date certain whether suf- 
fiaent coal to pay such amount had been 
then mined or not; if not then mined, such 
Bom to be taken in rovalty on coal to be 
mined: Held, that such payment was to be 
paid absolutelv, and that allegations in the 
answer that the belief of there being good 
merchantable coal was the inducement to 
the contract; that plaintiff agreed and 
yromued that it was good merchantable 
coal, and that it was not good and mer- 
chantable, etc, were mere nullities, by 
which it was attempted to evade a written 
contract. Fort ScoU C. d:M. Co.y, Sweeney, 
15 Kansas, 244. 

128. No warranty of minerals. At 

common law, the mere fact of '*un workabil- 
ity to profit" affords no ground for reducing 
or throwing up a lease of minerals which 
ire in their nature subject to many vicis- 
Bitndes. There is in such a case no legal 
warranty on which the lessee can rely. 
Oouxm V. Christie, 5 Moak, 114; L. R., 2 Sc 
App. 273. 

124. Barren mine. When the thing 
let turns out to be a nonentity, the lessee 
is not bound. 

Per the Lord Chancellor: In such a case 
it is perfectly reasonable that the lease 
should be subject to reduction. 

Per Lord (jhelmsford : Where there is 
a total destruction or exhaustion of the 
snbject-matter of a lease, the lessee is en- 
titled to abandon it. Oowan v. Christie, 5 
Moak, 114; L.R., 2 Sc App. 273. 

The lessee of a mine, although entitled 
to rely on the existence of the subject-mat- 



ter, takes all risk of its failure, either as 
to quantity or value, unless either is ex- 
pressly warranted. Id. 

125. Covenant compelling exhaustion 
without regard to suraiee. Although it 
is an established rule that where there is a 
severance of the minerals and the surface, 
the owner of each must use his own with 
reference to the other, upon the maxim sie 
utere tuo ut alienvm non laedas, still the 
terms of a lease of a seam of coal may be 
such as by necessary implication to allow 
the lessee to get all the minerals without 
leaving support for the surface. Eadon v. 
Jeffcodi, L. K., 7 Ex. 379; 8hc^ v. Johnson, 
8 B. & S. 252. 

And by the terms of his lease he may be 
bound so to work the mines as to obtain 
therefrom the lar^t quantity of coal that 
can be gotten consistently with the safety of 
the mines, without regard to the safety of 
any dwelling-house erected after the date 
of his lease. Taylor v. Sh^fto, 8 B. & S. 
251. 

126. Covenant to work undisoovered 
mines ~ Workmanlike manner. By an 

indenture of lease the plaintiff demised to 
the defendant all mines and beds of coal, 
etc., which then had been, or thereafter dur- 
ing the demise should be discovered or 
opened under the lands belonging to Dyf- 
ffjrn House, at the yearlv rent of £20, to be 
paid whether any coal should be worked or 
not, together with 7d. per ton for every ton 
of coal, etc, raised. And the defendant 
covenanted that he would at all times dur- 
ing the demise work the said mines in a 
proper and workmanlike manner. Breach, 
that the defendant did not work the said 
mines in a proper and workmanlike man- 
ner, but, on the contrary, permitted the 
mines to lie, and the same were wholly un- 
gotten. Plea, that the said mines were 
never at any time before the said demise 
worked or gotten, nor did he, the defend- 
ant, at any time since or during the demise, 
work or get the mines. Held, on demurrer, 
that inasmuch as it appeared by the plead- 
ines that the mines ban not been worked at 
all, the defendant was not liable on this 
covenant for not working them in a work- 
manlike manner, the subject-matter of 
demise being not all the mines under the 
lands specified, but only such as either had 
been or should be discovered or opened. 
QuarringUm v. AHhur, 10 M. & W. 335. 

127. The oil well intended found not 
within the lines — Mutual mistake. 

Dwight and Ashton leased a tract of oil 
land to Mays, with one oil well partly 
bored thereon; Mays agreed to sink this 
well deeper, and to pay the lessors a roy- 
alty of one-fourth of the oil obtained from 
it. It was the understanding of both par- 
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ties to the lease that this well was situated 
upon the tract leased; it afterwards ap- 
peared that it was not within the lines of 
this lease, whereupon the lessees offered to 
deliver possession of the premises leased, 
and refused to pay a royalty. In a hill 
filed by the lessors for an account of profits, 
the court below ordered an account: Held, 
that it was a case of mutual mistake, 
against which equity will relieve, and that 
the bill should have been dismissed. Mays 
V. Dwight, 82 Pa. St 462. 

128. on contract— EsUte—Flowlnff 
well— Dcpartare from gtrlet terms of 
contract— Forfeitare. An agreement to 
lease land for a term of years with the ex- 
clusive right to bore for and collect oil, giv- 
ing one-fourth to the lessor: Held, to [mws 
a corporeal interest. Chicago Oil Co. v. U. 
S. Petroleum Co., 57 Pa. St 83. 

The taking by lessee of his share of the 
oil was no waste, but a rightful act, unless 
the lease was forfeited by its own terms. 
Id. 

Where under such contract the parties 
met with unexpected success, and the oil 
flowed out in immense quantities, compel- 
ling a mutual departure from the strict 
terms in which royalty was to have been paid, 
a small deficiency in the sum which ought to 
have been paid, not the result of bad laith, 
ought not to work a forfeiture. Id. 

129. 8nrflace to oil well. The riffhtof 
possession of a reasonable amount of sur- 
face ground is necessarily implied in the 
lease of an oil welL Karus v. Tanner, 66 
Pa. St 297. 

180. Oil found ander lease of salt well 
— Confusion of liquids. Two persons 
leased land for the purpose of bonn^ salt 
wells and manufacturing salt, rendering a 
royalty of every twelfth barrel manufact- 
ured. After a time oil rose with the salt 
water, which, though at first suffered to 
run to waste, was iSterwards collected and 
sold. In Trover, therefore, it was held: 1. 
That the lease was in effect a grant of the 
crude salt in the land for a twelfth part of 
the manufactured article ; 2. That, as the 
salt only was granted, the lessor retained all 
the rest of the contents of the land, includ- 
ing the oil, as exclusively after the lease as 
before ; 3. That as the lessees could not 
raise the brine without the petroleum, the 
severance of the oil as an incident inevitable 
to the grant of the right to take salt water 
was lawful, as was tneir possession of it, 
after it was raised to the surface. (See 
Trover.) Kier v. Peterson, 41 Pa. St 357 ; 
reversing Peterson v. Kier, 2 Pgh. 191. 

181. Rock-salt works flooded by brine 
— f ov( nant for quantity. To an absolute 
coYcm nt in a lease of a rock-salt mine, to 



get 2,000 tons of rock-salt in each year, or 
pay for the deficiency, it is no defense Uiai 
the lessee was prevented bv an influx of 
brine, etc, for the covenant being absolute, 
it was immaterial whether the salt could be 
got easily or with difiiculty, or whether it 
existed at alL Jervis v. Toinkinson, 1 H. & 
N. 195; 26 L. J. Ex.41. 

182. Salt works— Special coTenaati as 
to fixtures— Option. By indenture of 
lease, the lessor demised to the lessees oer 
tain lands, on which the lessees covenanted 
to erect salt worlu, and at the end of their 
term to leave at the disposal of the lesson, 
all the fixed materials, of what nature or 
kind soever, that should be in or about tin 
said works, or in anyway relating thereto, 
'* save and except all the salt pans and 
other movable articles made use of at ai 
and any of the said works.** Afterwanfe 
the de&ndants, the representatives of the 
original lessees, surrendered their term in 
the premises, and took a fresh lease thereof, 
therebv covenanting, *'as to the salt paio, 
and other articles,** made use of in the said 
works, that they should, at the end of the 
term, be at liberty to take and carry them 
away, making good such damages to the 
freenold as mi«it be consequential upon 
their removal, but with an option to the 
lessors of purchasing the salt pans and 
movable articles. On the 13th December, 
1861, they underlet the premises, in viola- 
tion of the terms of the lease, whereupon, 
on the 23d of June, 1862, the plaintiffs d^ 
manded re-possession, and on the 7tb of 
July, 1862, brought ejectment Between the 
18th of January 'and the 17th of March, 
1863, on which latter day they confessed 
judgment, the defendants removed and 
sold a quantity of the fixtures : Held, that 
there was nothing in the covenant to 
restrain them from removing trade fixtures, 
and that they were entitled to a reasouaUe 
time for removing them, dating from the 
day on which the plaintiffs demanded re- 
possession. Sumner v. Bromilow, 34 L J. 
Q. B., 130; 11 Jur., N. S., 481. 

188. Salt well — CoTcnant to pat ti 
running order— No implied capaettj. 

A covenant in a lease for a salt well to put 
the well in complete running order does 
not imply a covenant that the well shall 
be of an^ particular productive capacitT, 
nor sufficient in quantity or quality for the 
profitable use of the works. Clark v. Bah- 
cock, 23 Mich. 164. 

184. Sleeping rent with work cot- 
enant. A lessee of coal mines under a 
lease reserving a sleeping rent with a cot* 
enant to work the mines "uninterrupt- 
edly, efficiently and regularly,** is under 
no obligation to work the mines beyond the 
amount of the sleeping rent reserved. 
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Wkeatleyy, Wesimhuter Brymbo C, Co., L. 
B., 9 £q. 538. 

185. Bent — Screened coal-— Screen 
then in n8e. Where a mining lease pro- 
vided that the lessees should pav a certain 
sum per bushel '*forall screened coal" that 
the lessees should remove from the de- 
mised premises, and at the time of the 
lease there was but one screen in use at 
the mine leased, and but one screen in 
common use in other mines in the same lo- 
eality, and afterwards the lessees placed 
over the screen then in use in said mine, 
mother or second screen, with larger mesh- 
es or spaces between the bars: Held, that 
the parties must be held to have contracted 
with reference to the state of things exist- 
ing at the time the lease was made; that 
the words * 'screened coal" meant such coal 
as passed over the single screen then in 
use ; and that the lessees must pay the 
price stipulated for all coal that passed over 
the lower as well as the upper screen. WU- 
UavM v. Summers, 45 Ind. 532. 

136* Bent— ^^ Consideration money." 

In a mining lease, besides an annual sur- 
hice rent, certain sums, payable half-year- 
ly, described as "furtner consideration 
mone^," and depending upon the rate of 
working the mines, were reserved to the 
lessor, his heirs and assigns: Held, that 
these sums were not purchase-money pass- 
ing to the administrator, but in the nature 
of rent and passed to the heir as incident 
to the reversion. Barrs v. Lea, 33 L. J. 
Ch.437. 

187. Election l)etween rent and roy- 
alty. The lessees of a mine covenanted to 
pay 40 cents a load for the ore to be taken 
oat, but were at liberty to substitute an 
annual sum at their election, such substitu- 
tion to be made at the end of the first year; 
but in case they did not so elect they cov- 
enanted to ezsect annually and i>ay for 
800 loads. No substitution was in fact 
made: Held, that their covenant to take 
out and pay lor such number of loads at 
the price stated became positive, absolute 
and indefeasible. Fisher v. Milliken, 8 Pa. 
St 111. 

188. Bent or royalty, in tlie altema- 
tire. A lease contained a covenant to 
raise a certain quantity of iron-stone in each 
qoarter of a year, and pay certain royalties 
npon it, or else to pay a certain fixed quar- 
teriy rent to the landlord: Held, that the 
hmdlord, having declared in respect of 
breaches of both the above covenants, and 
monev having been paid into court and ac- 
cepted in satisfaction of the latter, was en- 
titled to nominal damages only, in respect 
of the former. Foley v. Addenorooke, 13 M. 
A W. 173. 



189. Boyalty on <<all coals sold." A. 

demised a colliery to B., and B. covenanted 
to pay as rent " one-third part of the money 
that should arise, be made, received or pro- 
duced from the sale of the coals," and cov- 
enanted to keep "true accounts of all coal 
daily raised, and to make and deliver true 
copies thereof to A:" Held, that taking 
the two covenants together, the rent was to 
be calculated on the amount of coals sold, 
and not on the amount of money actuallv 
received. Edwards v. Bees, 7 Carr & F, 
340. 

140. Distress^-Salt royalty—Practice. 

Upon a lease of salt works tor a rent re- 
served in salt, to wit, two-thirds of the 
produce, the lessee covenanting to manu- 
facture at least 60,000 bushels per annum, 
so as to produce a royalty of 40,000 bushels: 
Held, that the rent to be distrained for or 
recovered must be governed by the amount 
actually manufactured; and for a failure to 
manufacture 60,000 bushels, the action must 
be for damages, and not for a rent of 40,000 
bushels of salt. Preston v. McCall, 7 Grat. 
(Va.) 121. 

141. Distress for royalty— Term firom 
year to year— "Briclt mine." The pro- 
prietor of a house and of a marl-pit and 
"brick mine" (so called throughout the 
case), demised the house, by unwritten 
agreement, to D., from a day named, and 
it was at the same time agreed between 
them, without writing, that D. should take 
the marl pit and the brick mine, and should 
pay quarterly, at the usual quarter days, 
8d. per solid yard for all the marl that he 

fot, and Is. 8d. per thousand for all the 
ricks that he made. D. took the marl 
and made bricks accordingly, and paid the 
stipulated sums for a time; but they atter- 
wfuxls fell into arrears: Held, that the 
ag[reement for the marl-pit and "brick 
mine " was a demise of the land from year 
to year, at a rent capable of being ascer- 
tained with certainty, and for which, there- 
fore, the lessor might distrain. Daniel v. 
Grade, 6 Q. B. 146. 

142. Contract to delirer tlie ore and 
receive clean metal. A party digging 
lead ore under a contract to deliver the ore 
to the proprietor, receiving a certain amount 
of lead in return, or in cash at his election, 
has no right to sell the ore, and if sold it 
may be recovered from a third party. Oran- 
by M, <Ss S. Co, V. Turley, 61 Mo. 375. 

148. Ore settlements not concinsive. 

Settlements between lessor and tenant of 
mines of amounts of ore got and tonnage 
paid, are not conclusive when shown to be 
erroneous or made in ignorance, and such 
error may be shown in an action on the cov- 
enants of the lease, and need not first be re- 
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formed in equity. Perry t. AUwood, 6 EL 
&BL691; 25 L. J. Q. B. 408. 

144. Acquieseence in settlements—Col- 
liery aeeoants. The lessors of mines hav- 
ing access which they did not avail them- 
Befves of, accepted lessee's statements of 
account till the end of term. About six 
months after the last settlement the mine 
was flooded. Lessor after this accident 
disputed the accounts: Hddt that his ac- 
quiescence raised a presumption in favor of 
the correctness of the settlements. Wy- 
oming C. Co. V. Price, 81 Pa. St. 15^. 

Mode of keeping account in colliery, 
Pennsylvania, by numbering the chambers 
or breasts, etc., stated. Id. 

145. Aeeoiint. The rij^ht to an account 
in equity under a lease oi mines is clearly 
settled. Wright v. Pitt, L. R., 12 Eq. 408. 

146. Aeeeptanee of title— Possession. 

Taking possession of a mine by an intended 
lessee is not an acceptance of the title. 
Haywood v. Cope, 25 Beav. 140. 

147. Cnstom — Lessor's title— Com- 
promise— Cestai que trust. The plaintiff 
granted ^a lease or license to mine under 
certain lands to two persons, as trustees for 
a mining company. The company repudi- 
ated the lease and alleged that they were 
entitled to mine under the custom of the 
district, independently of the lease, and 
proceeded to mine accordingly. The appli- 
cability oi the custom to the p>articulw 
lands was disnuted by the plaintiff. The 
plaintiff filed nis bill against the surviving 
trustee and the managing committee of the 
companv, praying that the lease might be 
declared bindmg, not only at law on the 
trustee, but also in canity on the partners 
in the company, and that the trustee-at-law 
and the other defendants in equity were 
bound by the covenants in the lease; the 
bill also prayed an account, and that the 
trustee or the company might be ordered to 
pay to the plaintiff the royalty to which he 
was entitled under the lease, and an injunc- 
tion to restrain the working of the mine 
except in accordance with the lease: Heldy 
that the lease must be treated as binding in 
equity on the company : 1 . Because made in 
settlement of a doubuul claim with knowl- 
edge of the facts; 2. Because they are as 
tenants estopped from denying their land- 
lord's title. Wright v. Pitt, L. R., 12 Eq. 
408. 

148. Cannot dispute lessor's title. The 

tenant of a mine cannot set up any out- 
standing title or government proprietorship 
against his lessor. WiUon v. Smith, 5 
Yerger (Tenn.) 379. 

149. DispatinflT title — Canal bed be- 
tween two demised pareels. Hancock 



conveyed to Price, two lots opposite each 
other on the two sides of the N<Hth Branch 
canal. The canal bed had become the pron- 
erty of the commonwealth in fee, as deadea. 
A coal bed underlay the lots and extended 
under the canaL The defendants operatine 
a colliery adjoining one of the lots agreed 
with Price to take the coal under his land 
at an agreed royalty, and in so doing mined 
coal under the canal: Held, that the relation 
of landlord and tenant did not prevent de- 
fendants from denying title in Price to the 
intervening coal under the canal bed. 
Wyoming C. Co, v. Price, 81 Pa. St. 156. 

150. Yalnation of machinery— Inter- 
Toninf bankmptey— Possession. Where 
a colliery with all the machinery and im- 

{ dements necessary for working it, wat 
eased for years with a proviso for re-entiy 
by the landlord on non-payment of rent, 
and a covenant on the piurt of the lessee at 
the expiration or other sooner determina- 
tion 01 the demise, to deliver up the 
machinery and implements conformable to 
an inventory annexed to the lease, of wbidi 
a re-valuation was to be made three months 
before the expiration of the demise, and the 
landlord recovered judgment in ejectment, 
in Trinity term, for a forfeiture in not pay- 
ing rent, but did not execute the wnt of 
possession until the eighth of November, 
and the tenant committed an act of baidc- 
ruptcy next day: Held, that the landlord 
was entitled to take possession of ail the 
machinery and implements (some of which 
had been brought on the premises by the 
tenant during the term), though no previ- 
ous valuation had been niade; 2. That the 
possession of the machinery and implements 
by the tenant was only qualified, and did 
not come within the meaning of 21J. 1, c. 
19, so as to bar the landlord's right of entry 
on the eighth of November; 3. That the 
tenant's use of the machinery and imple- 
ments in the inten'al between the judgment 
in ejectment and the execution of the writ 
of possession, did not ^ve him the "pos- 
session, order, or disposition " thereof with 
the consent of the true owner, within the 
meaning of the statute, so as to pats the 
property to his assignees. Stor^ v. HnnUr, 
5 D. & R. 240; 3 B. & C. 368. 

151. Fixtures— CoTonant for valoatioa 
defeated by lessee. By lease, the lessor 
demised to the lessee a colliery and all the 
engines, machinery and other implements, 
effects, or things tnen lying on or about the 
colliery, or used or employ^ therewith, and 
mentioned in a certain inventory and valu- 
ation then made, habendum for twenty-one 
years, at a certain rent therein mentioned. 
The lease contained a proviso for re-entry, 
in case the rent should oe in arrear for the 
space of thirty days; and, also, a proviso 
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that on the expiration, or other sooner de- 
termination of the demise, the lessee should 
leave and yield up to the lessor all engines, 
machines, effects and things belonging to 
and used in the said colliery, and that an 
inventory and valuation should, three 
months previous thereto, be made and taken 
by two indifferent persons to be appointed 
hj the parties respectively, or by an um- 
pire, and such inventory should be com- 
pared with the then present inventory and 
valuation, and that the difference in the 
value of the engines, etc, should be paid 
by the landlord or tenant to the other, ac- 
cording as it was neater or less at the time 
of the letting. The tenant entered and 
occupied the coUiery^ machinery, etc., and 
failing in the payment of the rent, the lease 
became forfeited, and the landlord recovered 
a judnnent in ejectment, in Trinity term, 
1818, but did not execute his writ of pos- 
session until the ninth of November, 1819. 
On the following day the tenant committed 
an act of bankruptcy. The lease having 
become forfeited by uie act of the tenant, 
DO inventory or valuation of the machines 
and other effects and things belonging to 
the collieries, was made three months be- 
fore the determination of the demise: Held, 
however, as the tenant by his own act had 
determined the lease, and had thereby ren- 
dered it impracticable for the landlord to 
have a valuation made three months before 
the determination of the demise, that the 
latter was entitled, without any such valu- 
ation having been made, to resume the 
poflBession of the fixtures, machinery, and 
other effects used in the colliery, upon the 
determination of the demise by such for- 
feiture; and that he was entitled to resume 
such possession even of new machinery, 
erected by the tenant during the term. 
Stortr V. BunUr 3 B. & C. 368; 6 Dow & 
Ry. 240. 

152. BUht of removal of machinery 
ia eonneetion with flooding resulting 
tkeref^om— Injunction refused. The les- 
see of a mine covenanted by his lease, at 
the end of the term, if the lessor should 
re^oire it, to leave him all the endues, ma- 
chmery, things, and materials which should 
have been u^ in and about the working 
of the mine, upon receiving twelve months 
notice from the lessor, and bein^ paid for 
the same according to a valuation. In a 
tQbeequent part of the lease it was pro- 
vided that it should be lawful for the lessee, 
at any time or times during the term, or 
within twelve months after its expiration, 
to^ remove all the machinery, engines, 
things, or materials which should be erected 
Of brought by him upon the premises, unless 
the lessor should be minded to purchase 
the same, which he should have hberty to 
do upon giving the notice therein before- 

14 



mentioned, and upon payin{3[ the price esti- 
mated. The deed also contamed a covenant 
by the lessee not to do any act which mi^ht 
occasion or tend to produce the drowning 
of the mine. Fourteen years before the ex- 
piration of the term, the lessee became 
insolvent, and assigned everything he had 
brought upon the premises to trustees, who 
gave notice to the lessor of their intention 
to remove the same unless he should be 
minded to purchase. To a bill by the lee-' 
sor averrinff that such removal would occa- 
sion or tend to produce the drowning of the 
mine, and praying for an injunction to 
restrain the same until the end of the term, 
and until the plaintiff had the opportunity 
of exercising his option to purchase, a de- 
murrer was allowed, the court being of 
opinion that according to the true construc- 
tion of the lease, the lessee was to be at 
liberty to remove all the property in ques- 
tion unless the lessor gave notice of his 
intention to purchase, and paid for the 
same. Bolleston v. New, 4 Kay & J. 640. 

158. Lessee taking partner. A les- 
see of mines taking a partner and working 
them does not give such partner an interest 
in the land. Bvrdan v. JBarkus, 4 DeG. F. 
& J. 42; BriUs v. Pace, 13 Iredell L. (N. 
C.)279. 

154. Assignment. An agreement to 
take an assignment of a (mining) lease fol- 
lowed by possession on the ^irt of the 
equitable assignee, is not sufficient to give 
the lessor any right to sue such equitable 
assignee in equi^ on the covenants of the 
lease. Cox v. Bishop, 8 DeG. M. & G. 
815 ; Walters v. NoHhem C. M, Co., 5 Id. 
629. 

155. Assignment, no release. The 

rule that an assignment does not release the- 
original tenant from his covenants applied, 
notwithstanding the lessor had changed 
some of the covenants of the original in- 
strument and made substantially a new con- 
tract with the assignees. Fisfier v. MUli- 
it«i, 8Pa. St. 111. 

156. Liability of assignees — Salt 
works. Assignees of a lease of salt works 
are not liable upon prior contracts of their 
assizors to pay or deliver salt from their- 
works. Preston v. McCall, 7 Grat (Va.). 
121. 

An obligation by an assignee of a lease- 
of salt works to assume and pay **all the 
contracts, debts and liabilities relating to 
the salt-making business'* obviously in- 
cludes the accounting to the lessor for his 
royalties out of the ^t then on hand. Id.. 

157. Not aflTeeted by prior agree- 
ment — Special case. A son took posses- 
sion of a coal vein under a parol agreement 
with his father (who owned a tract on. 
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which another and larger vein was opened) 
that he should have the smaller vein if he 
opened it A lease was afterwards made 
by the father to the son and others, by 
which the lessor "demised, let and to mine 
let,'* all the tract of land referred to known 
as No. 49, and the coal bed thereon and 
now opened : Htld^ that after the lease the 
son with his co-lessees was in possession 
as tenant and not as owner. Turner v. Rey- 
nolds, 23 Pa. St. 199. 

158. Corenant to save amlgrnor 
harmless— Constmetlon. Where in an 
assignment of a coal lease the assignee 
covenanted that he would so long as he 
" should be in possession or receipt of the 
rents, produce and profits of the premises'' 
pay to the lessors the rents, ([aleages and 
wav-leaves, reserved bv the original lease, 
and at all times keep the assignor harmless 
and indemnified: HM, that the covenant 
to save harmless was not restricted to the 
time during which such assignee was in re- 
ceipt of the rents, profits, etc., mentioned 
in the first covenant; 2. That a joint plea 
to a declaration charging a breach of the 
covenant to save harmless, as well as a 
breach of the first covenant, stating that 
defendant was not then in receipt of the 
rents, profits, etc., raised an immaterial 
issue and entitled the plaintiff to a judg- 
ment wm obstante veredicto, Cros^field v. 
Morrison, 7 C. B. 286. 

159. Renewal — Asslgnmeiit — De- 
ceased oartner. The administratrix of a 
deceased partner, who was one of a firm of 
lessees working a coal mine, assigned all 
the interest of her intestate to or for the 
use of the parties entitled to her estate: 
Held, that this did not deprive her of her 
right to claim as part of her intestate's es- 
tate an interest in a renewed lease which 
the other partners had taken after his decease. 
Clegg v. Fishtinek, 1 Mac & Gor. 294. 

160. Sale— Covenant of renewal. One 

S., the owner of certain land upon which 
there was a quarry, leased the right to 
quarry and remove stone therefrom for 
twenty-five years, and aj^eed to renew the 
said lease for the term of twelve years, the 
consideration for such renewal to be de- 
termined by appraisers. Prior to the ex- 
piration of the twenty -five years, S. sold a 
portion of such land to the plaintiff, except- 
ing and reserving the rights of the owners 
of said lease: Held, that upon the expira- 
tion of the twenty-five years, the right to 
renew the lease in so^ar as it related to the 
stone upon the land sold to the plaintiff, 
was in him, and not in S., and tnat a re- 
newal of the lease by S. did not afiect the 
plaintiff's Uind. Norton v. Snyder, 2 Hun. 
N. Y.) 82. 



1 6 1 • Bene wed lease— Deeeased ptrtiMr. 

A. & B. worked mines in {Kutnership. The 
lease of the mines expired in 1845, and they 
continued to work them as tenants from 
year to year. In November, 1847, A. died, 
and B. continued to work the mines only 
sufficiently to keep them going. At Lady- 
day, 1851, B. obtained a new lease of the 
greater part of the mines, upon certtin 
terms. On the 24th of November, 1831, 
£., who claimed an interest under A. 'swill, 
filed a bill against C. (A. 's executrix) ind 
B., for the flSininistration of A.'s esUte, 
and that the mine might be worked noder 
the direction of the court. Answers were 
put in, but nothing further was done in the 
suit B. continued to work the mine nntii 
December, 1853, when he died intestate, and 
C. took out letters of administration. On 
the 1st of June, 1854, £. sold his interest 
under A.'8 will to X., who on the 17th of 
the same month instituted a suit to estab- 
lish an interest on behalf of A.'s intestate 
in the mine after A.'s death: Heid, that 
the interest of A. in the mine did not cease 
on his death, but was still continnin£i 
Clements v. HaU, 2 DeG. & J. 173; 27 L J. 
Ch. 349, reversing S. C, 24 Beav. 333. 

162. SherflTg sale — Trade flxtVM. 

The sheriff's sale of a quartz mill does not 
divest the tenant's title to trade fixtores. 
Hayes v. New York Minmg Company, 2 Col* 
orado, 273. 

168. Sheriff's sale — Taxes— Fixtim 
—Covenants mnning with land. After a 
sheriff's sale of a quartz mill in the occopa- 
tion of a tenant and before the making of 
the sheriff's deed (during the nine months 
allowed for redemption), the tenant entered 
into an obligation conditioned: 1. To w 
the taxes on the premises; 2. To leave pis 
trade fixtures in the mill at the expiration 
of the term; 3. To perfect the title to an 
engine, parcel of such fixtures. The land 
was not redeemed and the sheriffs deed 
issued: Held, that by the operation of such 
obligation the fixtures became parcel of the 
realty; 2. That thev passed to the sherilTs 
vendee; 3. That all of said conditions or 
covenants ran with the land, and passed to 
the grantees in the sheriff's deed. Haye* v. 
New York Mmmg Company, 2 Colorado, 273. 

164. Cliattel real-OU weU-Lerr. A 

lease of an oil well is a chattel real, and 
should be levied upon in the same manner 
as real estate, and is ^;ood though not made 
in view of the premises. The sheriff is 
not required to make manual caption of the 
derrick, engines, etc. Titusville N I, Worh' 
Appeal, 77 Pa. St 103. ^ 

165. Appurtenances. The lease of a 
coal bank will carry with it the drifts, phit- 
forms and hoppers, used in working it, as 
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appurtenant, bat the principal thing wanted 
is the right to mine coal, and not the drift 
or passage to the mine. Tiley v. Movers, 
25 Pa. St 397. 

166. Railroad as appartenanee. 

When it is obvious from the construction of 
an entire lease that the use of a railroad in 
connection with a furnace was intended to 
go to the lessee, the fact that such use was 
granted in the form of a covenant does not 
exclude its enjoyment as a part of the 
demise. Pedb v. J^Uer, 24 Barb. 178; 31 Id. 
117. 

167. Tort of lessees* Lessors are not 
liable for the wrongful acts of the lessees of 
their mines not done by their authority or 
command. Little SekuyihiU Co, v. Richards, 
57 Pa. St 142. 

168. Notice to Onit. The statutory 
notice required to determine a tenancv ap- 
plied to a lease of mines. PatUm v. Axlty, 
5Jone8Law(N. C), 440. 

169. Manure from the horses in the 
Mlaes for fkrming the sorfaee— Cat- 
fltrol^e— Constmetlon. An indenture of 
lease, by which certain coal mines in the 
North of England were demised for the 
term of forty-two years, contained the fol- 
lowine covenant by the lessees: '* And also, 
thattney, the said lessees, their executors, 
etc, or their servants or workmen, should 
and would, once in every month, or of tener, 
daring the said term, at their own expense, 
dnw to bank at some of the pits or shafts 
of the said collieries or coal mines thereby 
demised" (provided that the same should be 
pits or shafts from which the coals of the 
therebv demised collieries should not be 
worked bv an outstroke, i. e.,by means of 
pits or shafts upon the surface of the 
adjoining mines), "and lay in some con- 
venient place in that behalf, upon the said 
lands and premises of the said lessors, for 
the said lessors, their heirs or assigns, all 
the manure, compost, and dune, to m made 
and bred by the horses employed under 
groond in working the said demised col- 
lieries, and should spend and bestow so 
much thereof, and of all such dung, com- 
post, manure, etc , as should be ma£, bred, 
or arise in, under or upon the said estate, 
lands, and premises of the said lessors, or 
any part Uiereof, as might be necessary for 
that purpose, in dressing and manuring 
any lands or grounds which they, the said 
leaiiees, their executors, etc, or any of 
them, might during the said term thereby 
granted, occupy as tenants to the said les- 
ion, or either of them, their or either of 
their heirs or assigns." The lease con- 
tained various clauses which spoke of the 
pits or shafts to be sunk on the demised 
premises, but did not contain any express 



covenant b^ which the lessees were either 
bound to sink a pit or to work the mines; 
and it was also doubtful whether the lessees 
were empowered to work the demised mines 
by "outstroke:" Held, that no covenant 
could be implied from the preceding cov- 
enant, which imposed upon the lessees, 
upon the mines being worked, and manure 
being made within them, the obligation of 
sinkmg a pit or shaft upon the demised 
lands, although the^ might be liable for a 
breach pf covenant in working the mines 
by outstroke. James v. Cochrane, 7 Ex. 
170; 8 Id. 556. 

170. Lease to president— Uinderanee 
to creditors* A lease of iron works by a 
corporation to its president and the assign- 
ment of such lease to secure personal cred- 
itors of the president considered as a bin- 
derance to creditors of the corporation and 
as raising a case for equitable relief. Conro 
V. PoH Henry Iron Co,, 12 Barb. 27. 

171. Beeonpment of damages for 
had mining. In assumpsit by a lessee 
Against his lessor, it appeared that the sub- 
ject of the lease was a coal mine, and the 
lessor, under a provision in the lease, had 
re-entered for non-payment of rent and be- 
cause the mine was not being worked to 
his satisfaction. The lessee sued to recover 
for certain mining tools, horses and other 
property used in the mine and belonging to 
nim wluch had been taken by the lessor 
when he re-entered, and also for his labor 
in erecting a blacksmith shop and other 
buildings: Held, that defendant, the les- 
sor, could recoup in this suit such damages 
as he had sustained by reason of the mme 
having been unskilfullv worked by the les- 
see, in violation of the covenants of the 
lease, it being regarded that the subject- 
matter of the plaintiff's claim arose out of 
the lease. 

Nor would this right of recoupment, 
as against the plaintiff, who was tne sole 
lessee, be affected bv the fact that after 
taking the lease, he had associated others 
with him in working the mine, as he was 
liable under his covenants for injury to the 
property, whether occasioned b^ himself or 
oy those connected with him in the busi- 
ness. Williams v. Schmidt, 54 IlL 206. 

172. BoTorsioner's action for fkliore 
to leaTC support. By a mining lease, the 
lessees covenanted, amongst other things, 
that they would, "from time to time and 
at all times during the said term, work the 
said pits, mines and shafts in workmanlike 
manner, and leave pillars qfthe sM stone qf 
sufficient strength to support the roqfs qf the 
said mines, and get and clear the said stone 
in the usual and best way in which the 
same is done in other works of a like char- 
acter in Clayton." It also contained cov- 
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enants to pay for surface damage, and, at 
the expiration of the term, to fill up the 
{Hts and shafts, and restore the surface to a 
state fit for agricultural purposes: Held, 
that the lessees were liable to the rever- 
sioner for damase done to the surface of the 
land by its cracking and subsiding in con- 
sequence of the want of sufficient pillars of 
stone being left to support the roofs of the 
mines, notwithstanding they might have 
worked the mines in an usual and a work- 
manlike manner. Hodgmm y. Momlaon, 18 
C. B. N. S. 330. 

178. Right of action for MiBorals 
taken. The lessor, not the lessee (of ground 
leased for farming purposes only), has the 
right of action for stone quarried and taken 
from the leased ground during the term, by a 
stranger. Freer v. Stotenbur, 2 Abb. App. 
(N. Y.), reversing 36 Barb. 641. 

And this, although the lessee had a license 
to take stone indorsed on his lease of the 
farm at the time of its delivexy. Id. 

174. Timber. General words, thoujgh 
mentioning timber in a lease of lands with 
mines, etc, will not give the lessee the 
ri^ht to fell timber for use in or about the 
mines. Darq/ v. AskwUh, Hob. 234; S. C. 
Hutt. 19. 

175. Pleadiiiff — Waffes of the eoal 
weigher* A declaration in covenant stated 
that it was agreed between the plaintiff as 
lessor and the defendants as lessees of cer- 
tain coal mines that the plaintiff should, 
when he thought fit, employ a fit and proper 
person at eacn machine n>r weighing the 
coals, who should weigh the same and keep 
the accounts, and that his wages should be 
paid by the defendants, but that in case 
such person should not duly attend at the 
machine, and duly keep the necessary ac- 
counts, the defendants were authorized to 
discharge him. It then averred that the 
plaintiff appointed J. H., beine a fit and 
proper person, and alleged as a oreach that 
the defendants refused to pay him his wages. 
The defendants pleaded that J. H. was not 
a tit and proper person, that he had not duly 
attended to the machine, and had not duly 
kept the necessair accounts; a verdict hav- 
ing been found for the defendants: Held, 
that the plaintiff was not entitled to judg- 
ment non obstante veredicto; the appointment 
of a fit and proper person being a condition 
precedent to tne defendant*s liability to 

Siy his wages. Lawton v. Sutton, 11 L J. 
X. 314. 

176. Pleading— Keepinr aeeonnts— 
Opening settlements. To a declaration on 
a covenant in a lease of mines ailing non- 
payment of certain sums due for fixed and 
tonnage rents, and not keeping books of 
accounts, the defendants pleaded Uiat for 



eight years ending March, 1854, the defend- 
ants did keep such books containing sn 
account of all ore gotten, and that tndi 
account was submitted for examination to 
the plaintiff, and that the plaintiff and de- 
fendants in each of those years stated an 
account concerning all the ore got by the 
defendants during the preceding year, and 
the tonnage rent payable in rei^iect of the 
same; ana that in each of said accounts a 
certain sum was agreed upon between the 

Slaintiff and defendants to be the balance 
ue, which sum was paid by the defendants 
to the plaintiff and accepted by him in foil 
satisfaction and discharge of the tonnage 
rent pajrable bv the defendants during ue 
said period. Keplication, that the said ac- 
countings were not true and correct account- 
ings according to the intent and meaning 
of the deed, out were erroneous in this; 
that divers tons of ore which ought to hare 
been included in the account, and divas 
Quantities of tonna^ rent payable in respect 
tnereof, were, by mistake and iterance of 
the facts on the part of the plantiff, omitted 
from the said accounts, and that the hal- 
ances were erroneously agreed to be the 
balances due from the defendant to the 
plaintiff under the deed: Held, that the 
plea afforded no answer to the action, and 
that if it afforded a prima fade defense, it 
was answered by the replication. Perry t. 
AUvDood, 25 L. J. Q. B. 408; 6 £L & BL \ 
691. I 

177. Wiseonsin mininf sUtnte-Spe- I 
eial eontract. The statute of Wisconsin 
governing the ri^ts of miners applies only | 
where there is no special contract or lease i 
fixing the rights of the parties. Schey t. 
Thomaa, 39 Wis. 317. i 

178. SUinte of Ikmids— Horth Caro* ' 

Una. By statute <^ North Carolina, of I 
1844, all leases of mines of ffold and other 
enumerated minerals must be in writing, 
without regard to the length of term. Ear- 
grave v. King, 5 Ired. Eq. (N. C.) 430; 
BrUes v. Paee^ 13 Ired. Law (N. C), 279. 

A transfer of such lease must therefore he 
in writing, and a mining partner of the les- 
see cannot claim an interest therein witii- 
out an instrument of writing showiiij^ the 
same. BrOMv.Poee, 13Ire£ LawCNT C.), 
279. 

179. Sale of lessee's intereot, no !■• 

Slied warranty. Johnston as vendor, and 
lendenhall, as vendee, executed artides 
under seal, witnessing that the vendor 
" afi;rees to sell all his right, title and inter- 
est in a certain oil lease, on a certain tnet 
of land, on which there was an oil-weH, 
steam-engine, tubing, etc., in consideratioo 
whereof tne purchaser agreed to psv $1000. 
Vendor further agreed to sell "all his in- 
terest" in another lease for cdl purposes, for 



Digitized by 



Google 



LEASE-LIBEI* AND SLANDER. 



205 



which Mendenhall agreed to pay $1500. 
The vendor had no former lease upon either 
premiaes, but was in possession under agree- 
ments, the purchaser knowing the state of 
his title: JaeUi„ that the subject-matter be- 
ing chattel property the articles of agree- 
ment between the parties amounted to a 
conveyance of the premises; 2. That ven- 
dee having aocepte«l such conveyance lim- 
ited in terms to the interest of the vendor 
and containing no covenants of warranty, 
the vendor could not be held resDonslble 
for not having a greater interest in tne prop- 
erty, and no warranty of title could be im- 
plied against the express language of the 
parties. Johngton v. MendenhalL 9 W. Va. 
112. 

180. Damages afBingt lessor's gnutee, 
to efietion. Plaintiffs, purchasers of the 
reversion, sued outstanding tenants who 
claimed a mining lease on the premises. 
Before suit, the plaintiffs had interfered 
with such tenants possession, and taken ore 
out of the same ground. Defendants main- 
tained the validity of their lease on the 
trial, and proved the amount of ore taken 
by plaintins. Judgment entered under the 
Iowa practice for tne amount of ore taken 
by them, with interest, less royalty and ex- 
penses of mining. Chamberlain v. CoUuuon, 
4b Iowa, 429. 

181. Sub-lease distinguished from as- 
rigament. A condition in a lease for life, 
er for years, that the lease is to be void if 
the lessee assigns, is valid; and the reasons 
for this are especially applicable in the case 
of a lease for mining purposes. But a les- 
see under such a condition may associate 
others with himself in the enjoyment of the 
term, or he may mak^ a suo-lease. (The 
lease in question provided in terms for as- 
sociates.) Hargrave T. King, 5 Ired. Eq. 
(N.C.)490. ^ '^ ^ 

182. BattfleatloB. A verbal lease made 
Inr a mining foreman, ratified by a receipt 
of royalty by his company, is valid against 
the company. Chamberlain v. ColUnwi, 45 
Iowa, 429. 

18S. Demand of royalty. Where lead 
mines were let at a royalty of one-fourth the 
ore raised, and the lessees had taken out 
32,000 pounds of lead ore, a demand in terms 
for one-fourth of such amount is sufficiently 
d^nite, without a demand for 8000 pounds 
specifically. Cook v. Decker, 63 Mo. 328. 

184. Cnstom controlled by contraei— 
Ctai pillars. The lessees of a coal mine con- 
tacted to leave the mine in good workingcon- 
dition at the termination of the lease. Thev 
entered and worked until, as they claimed, 
the mine was exhausted; except the pillars 
which had been, left for support, and proved 



a custom to remove such pillars when the 
coal was exhausted. The roof began to fall 
in, and a depression on the surface r^ulted 
therefrom: Held, that as the mine could not 
be left in ffood working condition after such 
removal of the pillars, it would be a viola- 
tion of their lease, and that the custom proved 
could not restrict the contract of the par- 
ties. That even if the mine was exhausted 
the consideration of surface injury would 
be sufficient to sustain the lessors' claim that 
the mine be left in good working order. 
Randolph v. Harden, 44 Iowa, 328; see sec- 
tion 93. 

186. Seramblinsr— Possession— Estop- 
pel. The ri^ht of lessees on a certain lead 
range was disputed by a subsequent pur- 
chaser of the reversion who threatened to 
oust them. While each asserted rights in the 
premises, lessees attempting to work, and 
the owner attempting to stop them; les- 
sees accepted permission to work "in the 
cap-rock r Held, that such act must be 
viewed in relation to all the circumstances, 
and under such circumstances was not an 
admission that they had no ri^ht to work 
there or elaewhere on the premises. Cham- 
berlain v. Colliiuon, 46 Iowa, 429. 

186. Mining lease snlitJeet to prior 
Carminff lease. Where a tenant holds a 
general lease of land for farming purposes, 
a subsequent lease of the land for mining 
purposes cannot authorize the entry upon 
the land by such mining lessee. Logan v. 
Oreen, 4 Ired. £q. (N. C.) 370. 

LEIHUE. 

1« l>eflned. The term "ledge of lime 
rock,*' held to mean "a body of connected 
lime rock, whether hill or valley, or upou 
the general level of the land," as construed 
in connection with all parts of the deed, and 
the fact that the ledse had been worked at 
points below the level of the surface. Dex^ 
ter Lime RockCo. v. Dexter, 6 K. L 353. 

LETEL. 

1. LoTel. Parol evidence is admissible 
to show the meaning of the term "level " 
in a mining lease; and whether used in a 
local or general sense is a question for the 
jury. ulaifUm v. Oregson, 4 Nev. & Man. 
602; a C, 5 Ad. & K 302; S. C, 6 Nev. & 
M. 694; S. C, 1 Har. & W. 159. 

IIBEL AND SLANDER. 

1. Slander of mine— ^^Poeketr." Hal- 
ferty beinff in ne^tiation with M. for the 
sale of land containing ore, Paull, knowing 
the land, falsely represented to M. that the ore 
was only a "pocket" or "nest," and would 
soon run out, and that he was so informed by 
men who had worked in the mine and the 
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furnace. On the trial he failed to prove 
either the fact or that he had received such 
information: Held, that he was liable in 
damages. PauU v. Halferty, 63 Pa. St 46. 

2. U^JastUlable piblleatiOB. For case 
of a publication charging fraud in the sale 
and manipulation of mines: Held, a libel 
on its face and not justifiable on the ground 
of its relating to matters of public interest 
and Dublish^ without malice. See WUaon 
V. FUch, 41 Cal. 363. 



UCEN8E. 

1. DiatlngnlBhed fk-om leaae* For 

case of license to take fire-clay and subse- 
quent lease of the fire-clay and coal in the 
same seams and statement of distinction 
between lease and license, see Carr v. Ben- 
$(m, L. R., 3 Ch. App. 524. 

2. Amoviitliig to lease — Avlgii- 
Ment. A license to search for and raise 
metals, and also to carry them away and 
convert them to the licensee's own use, 
passes an interest which is capable of being 
assigned. MudeeU v. HUl^ 5 Bing. New 
Cases, 694; 7 Scott, 855. 

8. Parol* A parol license, or mere 
verbal privilege, carries no interest in land, 
and is a mere authority or privilege to do 
some particular acts upon tl^e land of an- 
other. But a license to work mines confers 
not only a right to enter and occupy, but to 
commit waste and carry away part of the 
realty itself, and is therefore an interest in 
lands, tenements and hereditaments within 
the statute of frauds; and must, in order to 
nve any permanent heritable interest in 
tne realty itself, or any right to a continued 
and perpetual possession, be put in writing 
and signed hy the parties, or be given by 
deed; otherwise it can have no other or 
greater effect, either at law or in equity, 
than to create an estate at wjlL Dmogt v. 
Pearce, 38 Mo. 588. 

4. Parol Itoenae from tnirfkee-owiier 
to mine -owner. A parol license from the 
owner of land in which the mines are 
excepted, to the grantee of the mines to 
enter and dig them, vests no estate in the 
licensee, and is revoked by a conveyance of 
the land to a third person. Oetner v. Caim$, 
2 Allen (N.B.) 595. 

6. Profit a prendre— How ereated. 

A permission to take coal for the use of 
defendant's works, is a right of profit a 
prendre^ is incorporeal and cannot be cre- 
ated except by grant or prescription. HMf 
v. McCauUy, 53 Fa. St 206. 

6. Oil prlrllege. Contract by which 
vendee was to sell certain land in case the 
vendee found oil in it or became satisfied 



there was oil on it in a certain time: Ooa- 
drued to be only a personal privilege and 
not assignable. MemdemkaU v. KUnde, 51 
N. Y. 24*. 

7. To get minerals for eertata pir- 

poae* A licensor is not presumed to know 
the extent of the business of the licensee, 
in aid of which business the license is 
granted. Carr v. Benson, L. R., 3 CL Aro. 
524. 

8. Incorporeal hereditament* A li- 
cense to mine is an incorporeal heredita- 
ment. Crocker v. FothergtU, 2 B. & Aid. 
652. 

9. Constmetion — Incorporeal here- 
ditament. Gamer, for 25 cents per ton, 
sold to Irwin the right to mine, take and 
carry away the iron ore on and in his land, 
and Irwin agreed to pay the said rate and 
also $30 for each acre of land destroyed b? 
mining operations, the agreement to extena 
to the heirs and assigns of both parties: 
Held, that this was not a grant of a corpo- 
real interest, but the grant of the privilege 
to take ore from the limd. Orove v. Hodga, 
55 Pa. St 504. 

10. By one co-tenant. One of two 

or more tenants in common cannot grant a 
license' to take or destroy the substaneesf 
the estate. WiUaneon v. Haygarih, 12 Q. E 
837; see Job v. PoUon, L. R., 20 £q. 84. 

11. One co-tenant cannot 8[lTe. One 

tenant in common cannot mine himself nor 
give a license to another to mine. Jlurrag 
V. HaveHy, 70 111. 318. 

12. Joint tenants— CoTcnant ruafif 
with land— Snrfiice damage. A mining 
license was granted by deed to three pe^ 
sons as joint tenants, and the licensees cor- 
enanted jointly and severally to pay com- 
pensation in respect of damage to the 
surface. Two out of the three licensees 
assigned over, damage having been done: 
ffela, that the covenant was one running 
with the subject matter of the grant, and 
that the assignee from the two licensees 
was liable under the covenant for the whole 
coinpensation due to the grantor. Nerval 
V. Paaeoe, 34 L. J., Ch. 82. 

18. By mortgageo— Constmction not 
exdoglTe. A. being mortgagee in fee of 
certain lands, and B. the mortgagor en- 
titled to the equity of redemption, A. 
conveyed and B. released said lands to C 
in fee, who by the same instrument cor- 
enants with and grants to B. that it shall 
be lawful for B., his heirs and assiffn^ at 
all times to enter upon said lands and 
search and dig for coal and other minersK 
and take away the same: Beid^ a license 
only, and not to exclude C. and those hold- 
ing under him from getting coal And 
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farther, that H coold not operate as an ex- 
ception or reservation out of the srant in 
respect to B. who had not the legai title in 
him at the time. Chetham v. niUiamson, 
4 East, 469; 1 Smith, 278. 

14. Congtmetlon— Incorporeal here- 
iitament not exelnslTe. A deed to Fell, 
his heirs and assigns conveying "the free 
right to dig coal at the coal hed under the 
foot of the mountain on my lot No. 22, etc ; 
with the privilege f reelv to carry the coal 
from the said lot, as also free egress and 
legress to and from said coal bed through 
my land at all times hereafter," is " simj^y 
ft privilege to dig coal at a specified bed, 
Aim carry away the coab so taken, and not 
interfering in any way with the right of the 
owner of the land to mine ad lUfUttm." It 
is only an incorporeal hereditament OUm- 
inger ▼. FrankUn Coal Co,, 55 Pa. St. 9. 

15. Constmctloii— Exelaslre. A ver- 
hal contract allowing a party '* to mine and 
dig for lead and zinc ore according to min- 
ing usages:*' Held, to amount to an exclu- 
sive lease. Sobey r. Thomas, 39 Wise. 317. 

16. Constmetion— Property In mln- 
•rate exseeted— Replerln. An agree- 
ment of which all the operative words 
were " I do bargain and self to James Tre- 
ganza the right of dig^ng for lead ore on 
a certain range, it Ming a sheet dipping 
sonth and running east and west, for the 
sum of 1500, granting the said Trepan za 
privilege of following his sheet or crevice in 
whatever direction it majr'run,'* upon a cer- 
tam tract of land therein described, does 
not create a property or estate in the land; 
it IB a mere license or privilege to dig and 
seardi for the mineral CfilleU v. Treganza, 
6 Wise 343. 

Sfmble, under such license: 1. That on 
account of its conveying a fixed and deter- 
minate right it may be irrevocable if prose- 
eated diligently and faithfuUy; 2. That 
mineral severed from the land hj the person 
holding, and by virtue of the license, vests 
in and TOcomes the property of the licensee; 
hat, 3. That mineral severed by a person 
not acting under the license, does not vest 
in such licensee so as to enable him to re- 
eover the same in replevin. Id. 

17 • Constmctlon — ^ectment — Be- 

eatry. The owner of the fee granted to 
plaintiff " full liberty, license, power, 
and authority to dig, work, mine, and search 
for tin. tin ore,*' etc., within certain lands 
described, to raise and dress the ores, with 
certain reservations, out of ** the premises 
granted," for a term of 21 years, upon a 
one-eighth royalty: Held, 1. That the in- 
dentore amounted to a license, but not to a 
lease; 2. That the licensee could not main- 
tain ejectment, at least not for mines vidthin 



the limits of the set, but not connected with 
his workingjs; 3. That upon plaiutiifs hav- 
ing discontinued mining, and the licensor 
having entered upon the lands and let them 
to others, such acts should be considered a 
re-entry, under the clause of re-entry in the 
license, and not as a trespass. Doe D. 
Hanky v. Wood, 2 Bam. & Aid. 724. 

18. Constmetion — BeToeatlon — Use 
of water -course. The plaintiffs, lessees 
of a colliery, made a water-course at their 
own expense to carry the water from their 
colliery across B.*s land, with B.'s license. 
Before its completion B. and his mortgagee 
leased certain mines under the land to the 
defendant, with power to enter and occupy 
parts of the surface. The defendant took 
possession before the lease was executed, 
and the water-course was made across sur- 
face land which he had taken possession of 
on entering. The lease excepted and re- 
served to the mortgagee, his heirs and as- 
signs, all mines other than the demised 
mines; it also reserved to the mortgagee, 
his heirs and assigns, and the tenants and 
occupiers of the demised mines, the right to 
enter on the surface and make all water- 
courses over it as they mi^ht think necessary 
for the occupation, working, and enjoyment 
of such exception or adjoining mines, offer- 
ing no unnecessary impediment or interrup- 
tion to the defendant, and making compen- 
sation to him for damage. B. owned 
adjoining mines. The plaintiff's colliery 
also adjoined, but was not held under B. 
The defendant at first continued, but after- 
wards revoked the plaintiff's license: Held, 
that he had power to do so. Roberts v. Rose, 
3 H. & C. l§2; 33 L. J. Ex. 1, 241; affd. 4 
H. & C. 103; L. R., 1 Ex. 82; 35 L. J. Ex. 
62. 

19. BeToeable. A verbal license to 
dig and carry away ore is revocable at the 

Sleasure of the party to whom it is given. 
tiddU V. Brown, 20 Ala. 412. 

20. BoToeation. A parol license to 
mine for lead ore, unaccompanied by ac- 
tual possession or the expenditure of money 
or laW thereunder may be countermanded 
by the licensor. UiOon v. Brazier, 17 Iowa, 
153. 

21. BeToeation— Notice. A license to 
mine under which entry and expenditure 
have been made cannot be revokea arbitrar- 
ily; it is analogous to the entry of a tenant 
at will for farming purposes, and he has the 
right to the six months* notice allowed by the 
common law in such cases. Bush v. SulU' 
van, 3 Green (Iowa) 344. 

22. Beroeatlon, not retroactive. A 

license cannot be revoked so as to make an 
entry made, or acts done under it, a tres 
pass. Fuhr v. Dean, 26 Mo. 116. 
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28. When irreroeable. A license to 
bore for oil in writing and acted upon, is 
not revocable. Dark v. Johnston, 55 Pa. St 
164. 

24. Estoppel— IrreToeable after ex- 
pendltnres. The expenditure of money 
upon the faith of a license is to be distin- 

r' bed from the case of money paid as 
consideration for granting the license; 
in the latter case the mere fact of a consid- 
eration paid does not convert the license in- 
to a contract giving irrevocable interests. 
Id. HMfy. McCatUey, 53 Pa. St 206. 

25. Not exeloglre. A license to mine for 
lead ore upon a certain tract will not, unless 
clearly expressed or necessarily implied, be 
bold to be exclusive. Upton v. Brazier, 17 
Iowa, 153. 

A license to dig ore does not exclude the 
landlord*s right of possession both of the 
surface and all minerals not covered by the 
license, subject to the riffht of the licensee 
to enter and exercise his license. Neumoytr 
V. Andreas, 57 Pa. 446. ' 

26. Not exelaglre— Prior and later 
lieeiises* A license not exclusive cannot 
prevent the extraction of the same mineral 
by the licensor nor the granting of subse- 
quent leases or licenses, provided they are 
not so ffrauted as to defeat the known ob- 
jects of the first licensee in applying for 
his license. Carr t. Benson, L. R., 3 Ch. 
App. 524. 

27. Hay be exelnsire. A license may 
be exclusive, and such license is good against 
a subsequent lessee or licensee with notice. 
Harhness v. BurUm, 39 Iowa, 101. 

28. Not diyistble nor exelnsive of the 
owner. Where one ownine a large tract 
of kmd grants, baigains and sells part of 
it, and for himself, his heirs, executors, and 
administrators, covenants, promises, f^nts, 
and agrees, with the grantee, his heirs and 
assigns, that he and they may dig, tidce and 
carry away all iron ore to be found within 
the ungranted part of the tract, paving so 
much a ton, this is not a grant oi tne oro, 
but of a right and privilege to dig, take and 
carry away ore to be found; and no prop- 
erty accrues in the oro until the privilege 
has been exercised. Grubb v. Bayard, 2 
Wall Jr. 81; B. & W. L. C. 467. 

The right is without stint, but is not ex- 
clusive of the owner of the soiL Id« 

It is indivisible, and an assignee of it, 
unless clothed with the whole right, has 
nothing, and can support no suit as against 
the owner of the soil. Id. 

29. Not assignable. A verbal license 
** to dig and carry away ore " is not assign- 
able. BiddU V. Brown, 20 Ala. 412. 



80. AssigniBent yotd. An assignmeat 
of a license (which may not be rightlully 
assigned) gives no right of entry to the as- 
signee, vesner y. Cairns, 2 Allen (N. B.), 
595. 

81. ImproTenients — Asstgnmeat. 

McGuire granted to Baird a right to sink 
one or more wells on his land, and asreed 
to convey to Baird, if oil was found; aim to 
grant him an exclusive right to sink welli 
on other land at $100 for every ten yean 
for every well Baird might continuously pomp 
oil from; if he should fail to find oil, to 
have the right to remove his machinery, 
etc. ; if oil were found, the right to pump to 
continue as the rent should be paid: ffeUt, 
1. To be a license to Baird; 2. That Baird 
having made improvements, McGuire could 
not revoke the license as to him; 3. That 
Baird having assigned the license, it wu 
determined. DarE v. Johnston, 55 Pa. St 
164. 

82. Determined by assignment. A 

license to bore for oil, though in writing 
and coupled with an agreement for futon 
conveyance of the land in connection with 
the discovery of oil, is not assignable; and 
an assignment by the licensee determines 
the right Dark v. Johnston, 55 Pa. St 164 

88. The right of eleetion— Not aadgi- 
able. Defendant gave to T. & T. a license 
to explore and test his lands, and in am 
they lound or became satisfied there wu 
oil therein, and elected before a specified 
time to take, agreed to convey to tnem or 
whosoever they should direct They did 
not examine or make an election, but as- 
signed the contract. Plaintiff, as assignee 
thereof, claimed the right to elect, and 
asked for specific performance: Held, that 
prior to an election, T. & T. had no interest 
m the lands; that the rifht of election was 
personal and oould not be transferred, and 
that, therefore, plaintiff's election did not 
satisfy the contract nor give a nghi of 
action. MendenhaU v. KUnck, 51 N. Y. 24& 

84. DiseoToryofnew deposit by seeoai 
licensee. While A. held a license to mine 
for lead ore over a tract of land where a 
certain "range *' or crevice of lead ore was 
known and worked, the owner allowed & 
to enter on the tract who discovered a new 
crevice not before known to exist: Held, 
that the license of A. could not be construed 
to impair the rights of B., and that audi 
license was not exclusive, tlpton v. Bramer, 
17 Iowa, 153. 

85. Ouster— Case afftinat lessors. The 

refusal generally of a licensor to allow tl^ 
licensee to exeroise the liberties granted is 
ground for an action on the case, though 
accompanied or preceded by an ouster of 
the workmen of tne licensee by an act of 
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trespass. MutkeU v. HUl, 5 Bing., N. C. 
0»4; 7 Scott, 855. 

M. Rigrbt •f aetlon. A part^ having 
a license to quairy stone on certain prem- 
ises cannot maintain an action i^inst a 
third party for stone taken from tfie same 

rmises. Freer v. Stotenburr, 2 Abb. App. 
Y., rev'g S. C, 36 Barb. 641. 

87. Not reqntriiig work. The distinc- 
tion between a license where the licensee is 
ander no obligation to work, and a lease 
is, that the former is not exclusive. Carr 
V. Benson, L. R., 3 Ch. App. 524. 

88. Lieensee holding orer. One en- 

g»ged in mining under an agreement with 
the owners, which by its terms was rev- 
oeable at any time at their option, holds 
under a mere license, and by continuing 
work after its revocation becomes a tres- 
passer. Loekvoood v. Lun^ord, 56 Mo. 68. 

S9. Re-entry— Ineffectmd notice. A 

license to mine was granted, with a proviso 
that if the gnintee, after notice to work 
according to his covenant, failed to keep six 
miners at work, and the grantor fixed notice 
on the premises that he intended to avoid 
the license, it should be lawful for the 
CTantor to re-enter within a month after 
fixinfi; the notice, and then the license 
shoald be void: Beld, that notice to the 
grantee that unless he kept six miners to 
work, the grantor would re-enter at the 
expiration of a month, did not avoid the 
license or render the grantor's re-entry law- 
ful. Muskett V. HiU, 5 Bing. N. C. 694; 7 
Scott»855. 

40. Compensation— Notiee. A parol 
license of mining lands is valid, and can 
only be terminated by compensation to the 
licensee or the notice necessary to termin- 
ate a tenancy at wilL Harkneas v. Burtonf 
39 Iowa, 101. 

41. CdmpenMtlon— Notiee to deter- 
mine tenancy. A parol license to enter 
upon mineral lands and mine the same, for 
a specified share of the mineral raised, for 
an indefinite time, an entry under such li- 
cense, and an expenditure of labor and 
money in sinking shafts, running drifts, 
procuring machinery, and other prepara- 
tions for mining under such license, gives 
to the licensee a valid, subsisting interest in 
the real estate which the licensor can ter- 
minate only by giving him compensation 
for sach expenditure, or the notice neces- 
ttry to terminate a tenancv at will; and the 
licensee may assert his right to the posses- 
sion against the licensor, or his subsequent 
lessee with notice, bv ejectment BeaUy v. 
Ortgory, 17 Iowa. 109. 

42. Abandonment of. Whether the in- 
terest of a licensee in a mining license 



has been forfeited, terminated or aban- 
doned, is a question of fact, upon which 
the parties are entitled to a verdict of a 
jury. Id. 

48. Notice to quit. A parol license is 
essentially revocable at will, and may be 
terminated under the statute by giving 
notice to quit Desloge v. Pearce, 38 Mo. 
588. 

44. Mine-lN>ok of the mine Ija 
Motte. In 1838, the proprietors of mine 
La Motte promulgated certain rules and 
regulations tor the minerp, who, by signing 
them, had a right to mine and extract min- 
erals under their provisions for ten years. 
At the expiration of this time the proprie- 
tors made an agreement (entered in a Book 
to be signed by miners desiring to work on 
the tract) by which miners might continue 
operations on condition — among others 
named — that the agreement was to be rev- 
ocable by the future action of the proprie- 
tors: neld, that the agreement was not a 
lease but a license, revocable at the pleas- 
ure of the proprietors. And where the 
miner, after the license was revoked, re- 
sumed work and extracted minerals with- 
out the consent of the proprietors, he was 
a mere wrons-doer, and acquired no title to 
the mineral by such wrongful act Luns- 
fordv. La MoUe Lead Co,, 54 Mo. 426. 

45. Possession—Extent. A license to 
dig ore may extend to all the ore upon the 
land, but, being by parol, cannot be con- 
sidered a conveyance, and gives no right to 
a possession greater than such qualified pos* 
session as would enable the licensee to 
prosecute his digging and take away the 
ore. Neumoyer v. Andreas, 57 Pa. 446. 

48. Enforced as contractr— Molding- 
sand. Where defendant aCTeed to allow 
Slaintiff to dig molding-sand upon his, the 
efendant's, premises, m places to be des- 
ignated by him, at so much per ton, the 
digging to commence in spring upon the 
opening of navi^tion ana to ena at its 
close, and the plamtiff dug sand at a place 
thus designated until the sand at that place 
was exhausted, and although there were 
other deposits of same sand on defendant s 
farm, he refused to designate any other 
place at which it might be dug: Held, his 
refusal to do so was a ^'iolation of his con- 
tract Hurd V. OiU, 45 N. Y. 341. 

47. By derise— Ejectment. A testator 
devised to three sons a tract of land to be 
divided among them into three portions, 
adding: "further, I devise, etc, to my said 
sons each an equal privilege forever of the 
coal bank now opened, and the ground on 
the ridge adjacent, so far as may be neces- 
sary for dicing and taking coal. ** It seems 
that the privilege extended to every part of 
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the tract containing coal which miffht be 
mined through the opening. Camdhan v. 
Brown, 60 Pa. St 26. ^ 

The devise as to the coal was a mere 
privilege and easement, an incorporeal 
nereditament, and ejectment is not the 
remedy for an interruption of the li^ttL Id. 

48. IneMeats of— €n«to4 hj jproriso. 

Upon the construction of deed of bargain 
and sale of a manor, wherein the grantee 
covenanted that the grantor might dig for 
ore, the covenant being preceaed by the 
formula, proviso semper, it was: Heid, 1. 
That such covenant amounted to the grant 
of an estate: 2. That such estate or interest 
could not be parted or divided; 3. That if 
assigned to two or more, they must work 
for ore as one person, with the workmen 
employed together by the two or more own- 
ers; 4. That the proviso being coupled with 
words of grant aid not create a condition. 
Huntingdon v. Mountjoy (or Lord Mount^oy^s 
ease), 4 Leon, 147; Godbolt, case 24, and 
partially reported in Moore, 174; see 1 And. 
307; see Chrvbh v. Bayard, 2 WalL Jr. 100. 



UEN. 

1. Wage»— PennsrlTaiiia. Under the 
Act, second April, 1849, the wages of min- 
ers, laborers, and mechanics are not entitled 
to a preference in a distribution of the pro- 
ceeds of the sale of real estate, over liens of 
record. Johnston's Estate, 33 Pa. St. 511. 

2. MInen' wages, Penngylraiiia. Un- 
der section 3, Act of April 2, 1849, the 
claims of miners are entitled to preference 
over execution creditors, out of funds aris- 
ing from sale of the personalty found in and 
al^ut the works. Vastine*s Appeal, 38 Pa. 
St. 164. 

8. Miners' wages— Partnenhip, Min- 
ers* waees by statute are a lien upan their 
debtors property; but when a firm is the 
debtor, a judicial sale of the separate inter- 
est of one partner does not entitle the 
miners to preferred payment out of the 
mone^ so made, because it does not affect 
nor divest their miners' lien. Beatty's Ap- 
peal, 3 Grant (Pa.), 2ia 

4, Wages and contract money— Joint 
lien — Note. Where miners were employed 
in working a developed mine, running tun- 
nels, cross-cuts, wmzes, etc, sometimes 
being paid by the day, and sometimes tak- 
ing small contracts tor particuliM* parts of 
the work at so much per f 3ot: Held, that 
they were not requirea to file a lien sep- 
arately for each period of days* labor and 
each contract of the kind referred to, but 
that the whole would be considered as a 
continuous employment, from the final ter- 
mination of wnich only the limitation for 



filing a miners* lien would begin to ran. 
Skyfjne v. Occidental Mill A Jbf. Co., 8 Nev. 
22a 

Where such mining contracts were takes 
sometimes by one, sometimes by two er 
more jointly, but in all cases settlements 
were made separately with each miner, one 
of the contractors sometimes receiving more 
than his associate contractor, the filing of a 
separate lien by each contractor was held 
vaiid. Id. 

Held further, that a joint lien filed by all 
the unpaid miners was void, but that sneb 
invalia filing did not prevent the subsequent 
filing of separate liens. Id. 

Held further, that the acceptance of a 
note was no release of a minera' lien. Id. 

6« Forenuui. The foreman of a mine 
has a lien for his wages or salary. Caprtm 
V. Strout, 11 Nev. 304. 

6. Miners' lien— Montana praetlee. 

The complaint of a party who claims to 
have a lien upon mimng ground for labor 
performed must state fweta that constitate 
a contract Nolan y. Lovelock, 1 Mont 
224. 

7. On ore. A party mining lead ore 
and receiving his compensation in lead, or 
its cash value at the mmer's election, has a 
lien on the ore. Cfranby M, A 8. Co, v. 
Turley, 61 Mo. 375. 

8. Work on mine and mill. Work 
done on a quartz mill and work done in a 
quartz mine is work upon two different 
parcels of property, and the lien upon each 
cannot by agreement be apportioned arbi- 
trarily between them, although done under 
one original contract Davis v. Alvord, 9i 
U. S. 546, reversing Alvord v. Hendrie, 2 
Mont 115. 

9. A^nt or Superintendent. Ana^ 
or superintendent of a mining corporation, 
employed at a monthly salary in overseeing 
the erection of building and working the 
mines of the company, is not entitled to a 
miner's or a mechanic's lien. SmaUhoum v. 
Kentuchv A M, Q. A &, M. Co., 2 Mont 
443. 

10. Agent's trareling expenses— Hea 
upon ^^ business." An agreement that 
the traveling and living expenses of a 
superintendent of mines shall be a charge 
to and borne by the joint property and 
business, makes them liens upon sudi prop- 
erty and business, but does not create any 
personal liability until their remedy amut 
the property has been exhausted. Jtaast 
v. McAndrew, 1 Mont 437. 

11. Hauling qnarti. Hauling qnarti 
to a quartz mill is **performinff labor for 
carrying on the mill " (Stat, of Nev., 1861), 
and gives the laborer a lien upon the raiU. 
In re Hope M. C, 1 Sawyer, C. C 710. 
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12. Deseriptloii— Meehanios' lien on 

Siartx mill* Whore the lien describes 
e land around the building, on which a 
Hen IB claimed, in these words, " with such 
coDTenient space of ground around the 
same as may be required for the convenient 
use and occupation thereof," the descrip- 
tioB is sufficient; but it is proper for the 
oourt by its decree to define the amount 
. and extent of the land connected with the 
building which is properly subieot to the 
lien; and if the decree follow tne descrip- 
tion in the lien, it is doubtful whether the 
purchaser will acquire any land beyond 
that covered by the building. TibbeUs v. 
Moore, 23 CaL 208. 

18. Oil -well. One who contracts to 
drill an oil-well and to furnish the tools, 
ropes, fuel, etc., to be used in the drilling, 
can file a mechanic's lien against the well 
for the work so done and the materials fur- 
nished, under the provisions of the sec- 
ond section of the Act of the seventh of 
March, 1873. Vandergr\ft's App,, 83 Pa. 
St 127. 

Materials furnished for engine, derrick, 
etc, to the lessee of an oil-well are pro- 
tected bv the Lien Acts of Feb. 17, 1858, 
and April 11, 1866. Bobion df Co,*sApp., 62 
Pa. St. 405. 

U. SiiieUiiig-work»— Smpekded la- 
bor. A party having contracted to erect 
tmellmg-tcorlSf the final completion of the 
tontract (which was general, not specifying 
any particular buildings) being suspended 
for more than the statutory period for 
filing mechanic's lien, it was: Heldf upon 
the facts, that a renewal of the work after 
that period was not in continuation of the 
ondnal contract. Lunt v. Stephens, 75 HI. 

15. Occasional reiMilrs. A lien on a 

2iiart2 mill, after it is completed, cannot 
e kept alive by occasional repairs. Davis 
T, Alvord, 94 U. S. 546; reversing Alvord 
T. Hendrie, 2 Mont. 115. 

16. Hofflting ea^. An architect filed 
alien for the erection of "a hoisting and 
dumping^ cage" over a leased coal mine in 
8cbuylkill countv, against the entire lease- 
bold interest: HeJal that his Hen was con- 
fined under the Act of Feb. 17, 1855, to the 
specific improvement which he had erected, 
and that his failure so to restrain it ren- 
dered his lien null and void. St, Clair Coal 
Co. V. Martz, 7n>a. St. 384. 

17. Track on Slope — Flxtnre. A 

tnu;k on the slope of a coal mine is a tem- 
porary structure and not an "improvement" 
or "fixture" under the lien act of Feb. 17, 
1858, and is not liable to mechanics' lien. 
Act construed. Easterley*s App,, 54 Pa. St. 



18. Fixtnres— Additions to blast ftir- 
nace — ^iority. An iron-furnace company 
intending to improve and enlarge the works, 
contract^ before July 16, 1872, with sev- 
eral different manufacturers for various par- 
cels of the heavy machinery and fixtures 
intended to be erected, and on that day laid 
the foundation of the boiler stack. The 
several contractors had also be^n the man- 
ufacture of the parcels of macninery. On 
July 17» 1872, the premises were mortgaged: 
Held, that the lien for such improvements 
was anterior to the mortgage, although 
they were not brought on the premises un- 
til months after; and that from the prepar- 
ations made, the mortgagee had due notice 
that the improvements were "additions of 
material parts" to the original structure. 
Parrish & Hazard's App,, 83 Pa. St 111. 

19. Work continued under sundry con- 
tracts. Work done in a mine which is 
continuous, though done under difierent 
contracts, holds tne mine under lien from 
the date of the first work by giving notice 
under the statute within the proper period 
after the last work is completed. Capranv. 
Strout, 11 Nev. 304. 

20. Boarding miners— Appropriation. 

Where a party working upon a mine has a 
lien for (part of ) his wages only, and while 
working, also boarded the miner, he may 
rightfuUy appropriate payments made on 
account (not at any time in excess of the 
board), to the boarding account, although 
he do not in fact make such appropriation 
till the time of filing his lien. Capron v. 
Siroul, 11 Nev. 304. 

21. Ditclies and flumes. A ditch is not 
a building, and in no sense can be denom- 
inated a superstructure under the mechan- 
ics' lien law. Flumes constructed at difier- 
ent points on the line of a ditch are mere 
connecting links over ravines and gulches, 
and do not change the general character of 
the work as an excavation; the whole must 
be regarded as a ditch. Ellison v. Jackson 
W,Co., 12 CaL 543. 

Equity raises no lien with respect to real 
estate or work upon real estate, except the 
lien of the vendor for purchase-money. Id. 

Query as to whether a fiume is a ** super- 
structure" under the mechanics* lien act. 
Head v. Fordyce, 17 CaL 149. 

22. Ditcli In sections. Gordon con- 
tracted to complete Heotions 17 to 25 on the 
South Fork canal, a mining ditch of great 
extent. Said sections were a continuation 
or extension of the original work— not a 
lateral branch or feeder: Held, that his 
lien extended only to the said sections and 
did not cover the original canal. South Fork 
Canal Co, v. Gordon, 6 WalL 561. See ante 
p. 82, 8. 34. 
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88. Lien of partner Against aMets, 

Each member of a mining partnership has 
a lien upon the partnership property for the 
debts due the creditors of tne concern, and 
for moneys advanced b^ him for its use, 
which he may enforce in equity, even if 
there has been no agreement among the 
partners that such lien shall exist Du- 
tyea v. Burt, 28 CaL 569 ; B. & W. L. C. 
489. 

24. Between tenants in eommon. If 

one tenant in common receive the profits 
of the estate (of lime kilns, quarry and 
dwellings) the other tenant has no hen on 
the land for his share of the same; his 
remedy is by action of account Stenger v. 
Edtoards, 70 lU. 631. 

25. Prior mortgaf e. The lien upon 
a mine, given by Act of March 30, 1868, to 
mechanics, material men, etc, does not 
operate to give priority against a mortgage 

, recorded before work commenced. Preston 
Y. Sonora Lodge, 39 CaL 116. 

26. Miner against mortgagee. A 

party employed on a mine at a stipulated 
rate per day, payable monthly, wno was 
employed prior to the execution of a mort- 
gage on the premises, holds his lien subject 
to the lien of the mortgage, from the end 
of the current month during which the 
mortgage was recorded. Capron v. Strout, 
11 I^v. 304. 

27* Brick. A brick-maker has a lien 
upon the brick manufactured by him, under 
contract with the owner of the brick-yard. 
Moore v. Hitchcock, 4 Wend. 293. 

A party making brick by contract, hav- 
ing no lease or other interest in the ground 
except the right to enter and make the 
brick, has no s^ch possession of the brick 
as to secure him an artisan's lien at com- 
mon law. King v. Indian O. 0, Co,, 11 
Cuah. 231. 

28. Statute not retroaetiYO. Where 
an Act giving a lien for labor done on mines 
was passed Feb. 6, 1867, and in a bill filed 
under it the plaintiff claimed for the whole 

Eeriod during which he had worked, which 
ad commenced before the passage of the 
Act and had been continuously carried on: 
Held, that the lien should only apply to 
work done after the date of its passage (ex- 
cluding also the dav of the date), but that 
all payments made from time to time 



should be applied upon the amount due be- 
fore the passage of the Act. And that an 
ordinary judgment should be entered for 
balance still due for work done before the 
passage of the law. Hunter v. Savage Cons. 
8, M. Co., 4Nev. 155. 

29. RetroaetiYe statnte. A lien act 
may be retroactive if it do not affect inter- 



mediate vested rights. Oordon v. South Fork 
Can. Co., 1 McAU. 513. 

80. Cord wood— California praetlee. 

Lien enforced on a mine for cutting cord 
wood used at the mine, the pleadings not 
denying that the work was done on the 
mine. Bradbury v. Cronise, 46 CaL 287. 

81. Praetiee— California. The denial 
that the work was done at defendant's re- 
quest in an action to enforce a lien on a 
mining claim is an admission that the work 
was done on the claim. Bradbury v. Cromss, 
46 CaL 287. 

82. California aet— Congtitntionalitj. 

The act of 1868, for securing liens of 
mechanics and others does not, because it 
fails to give to laborers oUier than those 
working on mining claims a lien, violate 
the provision in the constitution that " all 
laws of a general nature shall have a uni- 
form operation." Quale y. Moon, 48 CaL 
479. 

LOCATION. 

1. DlseoTery— Walls. The sides of a 
lode are defined by the walls, and these 
walls (or at least one of them), must be 
discovered and the lode identified thereby 
before it can be located and held. Foots v. 
National M. Co., 2 Mont 402. 

2. Name of lode. One and the tame 
ledge may have several names, or it may 
become better known by a name applied to 
a junior or invalid location than by its orig- 
inal and proper name, and in such case roav 
be well described under such acquirea 
designation. PMUpots v. Blasdsl, 8 Ner. 
61. 

8. Extent— Claim— Mine. The word 
location, as found in the written laws of 
White Pine mining district, refers to the 
aggregate of ground claimed as a mine, 
and not to the interest of a single tenant 
in common, nor to any specific number of 
feet or section of the mine. LeH v. Jokn 
Dare S. M. Co., 6 Nev. 218. 

4. District rnles* When the district 
laws point out directly how mining claims 
must be located, and how the possesaoa 
once acquired is to be maintained, that 
course must be strictly pursued, and a fail- 
ure to do so might work a forfeiture <A the 
ground. MalUtt v. Uncle Sam Mining Com- 
pany, 1 Nev. 194. 

6. Title aoqnired. No title is divested 
out of the government by a location, bat a 
right of entry is given, under the goveni- 
ment C^ore v. McBrayer, 18 CaL 583; B. 
& W. L. C. 191. 

6. The original notice— EYideaee. A 

copy of a notice posted on a mine to show 
its extent is not admissible in evidence, if 
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the notice itself be obtainable. Such evi- 
dence is secondary, and is admissible only 
upon the terms which control its admission 
in other cases. Lombardo v. Fergiuon, 15 
CaL 372. But see Dunning ▼. Rankin, 19 
Id. 641. 

7. H«tlce— Markiiig eornert. Posting 
notice upon a five-sided tract claimed for 
mining purposes, and the marking of three 
of its comers, in the absence of any mining 
district rule in the district: Held, no valid 
or sufficient location or possession. Htu v. 
Winder, 30 CaL 349. 

8. Becord — Orlgliial notice. The 

county record of a notice of location of a 
mining claim may be by custom the original 
notice, and not a copy of an independent 
original (though taken from a draft on pa- 
per), PraUu v. Pacific Q, dt 8. M, Co., 35 
UL3a 

9. Status of claim as to patent. The 

provisions of the mining Act of Congress of 
July 26, 1866, in regara to patenting lode 
daims, are not obligatory; the locator need 
not proceed to patent, and a patent to the 
lind as agricultural, issued during his hold- 
ing, is void as against his mining claim. 
QM HiU Q, M. Co. v. Ish, 5 Oregon, 104. 

10* Bt agent. Any citizen who is en- 
titled to locate a lode on the public domain, 
may perform all necessary acts of appropri- 
ttion and development through the agency 
of others. MwrUy v. Ennia, 2 Colorado, 300. 

11. By corporation. Instance of a lo- 
cation on the public domain by a corpora- 
tion (of a timber claim), and the claim 
sustained. WMtman M. Co, v. Baker, 3 
Nev. 386.. 

12. Proof of— Natural monuments. 

Where the location of a mining claim is 
made both by posting notices ana by desig- 
natb^ fixed objects, such as trees, shafts, 
and ditches, on or near its exterior bounda- 
ries, in an action between two companies 
involving the title to a portion of the 
ground, witnesses are not confined in their 
tertimony to a statement of the contents of 
the notices, but may also state whether the 
location nuide included the ground in dis- 
^te. KeUy v. Taylor, 23 C^ 11. 

18. Location stake on lode. In order 
to hold a mining ledge, it is not necessary 
that the notice of location be placed on the 
ore, or anj part of the vein or lode. It is 
solBcient tf plaoed in such reasonable prox- 
imity to the ledge as, in connection with 
the work done under it, to gi^e notice to all 
comers what ledge is intenoed. PhiUpois v. 
Blatdel, 8 Nev. 61. 

14. Becord not stating number of 
feet elalned. Considering the statute of 



Montana, which requires, in general terms, 
a minine claim to be recorded, in connec- 
tion with the usage of the territory and of 
Idaho, from which it was formed, it cannot 
be construed to compel the number of feet 
claimed on a quartz lode to be stated in 
such record. And a record of a claim not 
statins the number of feet is valid. Conner 
V. MePhee, 1 Mont 73. 

15. Defining claim— Possession. A 

mining claim must be in some wa^ defined 
as to limits before the possession of or work- 
ing upon part gives possession to any more 
than the part so possessed or worked. But 
when the claim is defined, and the party 
enters in pursuance of mining rules and 
customs, the possession of part is possession 
of the entire claim. AUwood v, Fricot, 17 
Cal. 42; Sears v. Taylor, 4 Colorado, -- 
(1878). 

1«. UTotice— Water. A "notice" of 
intention to appropriate the waters of a 
certain stream is evidence of possession, 
but of itself alone is not sufficient. Taken 
with other acts, it amounts to sufficient 
evidence. It forms one of a series of acts 
which, taken together, make the right per- 
fect Thompson y, Lee, 8 Cal. 280. 

17. Water right — ITotice— Insuffi- 
cient location. Posting a notice on a 
tree on the bank of the river, claiming a 
location of a water right at that point, and 
of right of way for a ditch of a certain ca- 
•|>acity from that point to a bend of the 
river below, followed within six months by 
15 or 20 days' work on the ditch, but not 
sufficient to make it of any practical use 
and accompanied bv a monument of stones 
at a point below tne bend suitable for a 
miU-site, after which nothing was done for 
the next three months: Held, not suffi- 
cient to constitute possession nor prevent lo- 
cation by a stranger. Robinson v. Imperial 
M. Co., 5 Nev. 44. 

18. Ditcli claim inciosore. In con- 
structing canals under the license of the 
State, the survey of the ground, planting 
stakes along the line, giving public notice, 
and actually commencing and diligently 
pursuing the work, is as much possession 
as the nature of the subject will admit, and 
forms a series of acts of ownership which 
must be conclusive of the right. Uonger v. 
Weaver, 6 Cal. 548. 

The inclosure of the ground used in dig- 
ging a canal not being necessary for the 
work would ^ve its proprietors no higher 
riehts, nor is it necessary, as notice to those 
wno have received actual notice of the in* 
tended line of the canal. Id. 

19. Proof of water notice. In an 

action involving the right and extent of a 
water privilege claimed by plaintifb under 
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an alleged appropriation by a number of co« 
partners, defendants, to limit the extent of 
the appropriation, offered in evidence^ a 
paper, purporting to be a copy of the orig- 
inal locating notice of the co-partners, and 
without direct proof of its execution, showed 
that it was prepared with a knowledge of 
some of the partners, and was seen as a 
posted notice by a portion of them at the 
point of diversion, and about the time the 
work was commenced, and that its position 
was such that it must probably have been 
seen by all: Eeldf that upon tliis proof the 
paper was admissible as part of the res ges- 
tee, McKinney v. SrMth, 21 CaL 374. 

20. For mlalng by one and flaming 
purposes by another. One party may lo- 
cate ground in the mineral districts for 
fluming purposes, and another party, at a 
same or a different time, may locate the 
same ground for mining purposes; the two 
locations being for different purposes will 
not conflict. v'Ke^t v. Cunningham^ 9 Cal. 
589. 

21. Ditch across claim. The same 
ground cannot be located by one party for 
mining purposes and by another for other 
purposes, although not interfering with 
the purposes of the original location. Cor- 
rea v. Prietas, 42 CaL 339 (Crockett, J., 
dissenting). 

22. Posting— Dae dili^nce— Ditch. 

Whether plaintiffs, who had posted notices, 
claiming tne water of a certain river, and 
stating their intention to construct a ditch 
and appropriate the water for mining pur- 
poses, oegan their surveys, etc — had pros- 
ecuted their work with due diligence as 
against parties attempting subsequently to 
appropriate the water; is a question for the 
jury, and their verdict on conflicting tes- 
timony will be conclusive. Weaver v. 
Eureka Lake Co,, 15 Cal. 273. 

28. Of ditch— Relation. Where parties 
projecting a ditch give notice in the usual 
manner, designate the line of the ditch bv 
the usual marks, and prosecute work with 
reasonable diligence until the same is readv 
to receive water, they are entitled to such 
water as a^inst all intervening or sub- 
sequent claimants. Kimball v. Qearharty 
12 CaL 28. The title to water conveyed 
through a ditch constructed in the usual 
manner, and completed with reasonable 
diligence, relates, on completion, to the 
first act of appropriation. Id. 

24. Marks and stakes. The ^'physical 
marks " sufficient to serve as notice of the 
possession of a mining claim must be of 
sufficient prominence to be found by one 
honestly concerned to discover whether the 
land has been previously appropriated for 



mining purposes. Hen v. Winder ^ 30 CaL 
349. 

25. Location notice on tree— prodoe- 
tion of the original not strictly re- 
qaired. Where to prove prior possessioa 
of a mining claim plaintiff relied upon a 
notice which had been posted upon a tree 
at one end of a claim, which notice was not 
produced on the trial, but in place 
thereof plaintiff introduced a witness who 
stated tnat he hxA frequently seen the 
notice, and that when he last saw it a part 
of it was torn, and the residue so mudi de- 
faced that it was ille^ble: Ueld^ Uiattlus 
was sufficient to let m secondary proof of 
the contents of the notice; and that stricter 
proof of loss ought not to be required in 
such cases. Dunning v. Bankin, 19 CaL 641. 

26. Drr diggings— Delay for water- 
Notice— Town site. A miner locating a 
parcel of the public domain as a mining 
claim has a rignt to the exclusive possesskm 
of the ground so taken up. A miner can- 
not by notice alone, without taking steps 
towards development, hold a claim mr five 
years without work or occupation; tgyt- 
cially when there is no intention to work it 
except upon a very uncertain contingency. 
In tuis case a claim was located upon a 
spot which showed good pay if water could 
be had, and was worthless without waten 
the locator took no steps to bring water, 
and the natural supply was totally insuf* 
ficient; meanwhile a town had been built 
upon and around the claim: Heldf that 
the party asserting title to the property as a 
mining claim was rightfully nonsoited. 
OottsehaU v. Melmng, 2 Nev. 185. 

27 . Inclosare. A miner is not expected 
to inclose his claim. English v. Johnson, 17 
Cal. 108; B. & W. L. C. 172. 

28. Fence -Forcible dispossession. A 

party attempting to locate a claim, and being 
engi^ged in fencing it, was driven off by foree: 
Jl3df that having complied with the law as 
far as he could, he had acquired a good 
possessory title against idl persons; and 
although the fence he had commenced waa 
not of the proper character, it would be 
presumed that an inclosure in all respects 
sufficient would have been completed. Rob' 
inson v. Imperial M. Co,, 5 Nev. 44. 

29. Excess in claim—Stakes misset. 

A claim of more than the number of feet 
allowed by law upon a quartz daim is void 
for the excess, but setting the stakes a few 
feet farther apart than the limit allowed by 
law does not invalidate the entire claim. 
Atkins v. Hendree, 1 Ida. 108. 

80. Quantity beyond legal Umit. A 

Earty locating a claim laiiger than allowed 
y the mining rules may still hold the 
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extra qaantity except as against one locat- 
ing in pursuance of the rules. English v.. 
Mmou, 17 CaL 108; B. & W. L. C. 117. 

81. BeasooAble size of claini. Al- 

thoagh mining ground may be located in 
the absence of local regiilations, yet the 
extent of such locations is not without 
limit. The quantity taken must be reason- 
able; and whether it be so or not» will be 
determined in such cases by the general 
oaa^ and customs prevailing upon the 
subject If an unreasonable quantity be 
included within the boundaries, the location 
will uot be effectual for any purpose, and 
possession under it will only extend to the 
ground actually occupied. Table Mt. T. 
Co, Y, Siranahan, 21) Cal. 198; S. C, 21 Cal. 
&I8. 

S2« Boundaries. One seeking to hold a 
mining claim by virtue of prior possession 
alone, without any reference to local min- 
ing customs, must mark out his boundaries 
by such distinct physical marks or monu- 
ments as will indicate to any person what 
his exterior boundaries are. beta v. Winder, 
30 Cal. 349. 

SS. Proof o^ in eieetment. Plaintiffs 
in ejectment, who seek to recover a mining 
claim upon the strength of their paper title, 
there being nothing to show that they or 
their grantors were ever in possession, must 
prove a valid location of the claim accord- 
ing to the rules, usages and customs of the 
district prevailing at the time such location 
was made. SulUvan v. Hense, 2 Colorado, 
424. 

84. Prior agrienltnral elalm. Where 
the pUuntifik, who were miners, did not 
seek to enter or occupy for mining purposes 
the lands of the defendant, devotea to agri- 
colture, but sought to restrain him from 
flowing water thereon for the purposes of 
irrigation, by which their adjacent mining 
claims were injured, the plaintiffs cannot 
cUim any authority under the act of April 
25, 1865. (Stats. 1856, p. 145.) Gibson y, 
Pnehta, 33 CaL 310. 

The right of miners by a later appropri- 
ttioQ cannot be exercised to the damage of 
the ranche or ditch of an agricultural set- 
tler lying below. Levarom v. Miller, 34 
CaL 231. 

36. Side rein wltliin lines of elalm. 

The locator of a claim upon a lode is the 
owner of the soil between his stakes and to 
the width allowed by law; and if a vien 
exist within such limits other than the vein 
upon which his discovery or location was 
tua<le, such fact must be established before 
the claimant of such second vein has any 
right to enter within the bounds of the 
claim first located. Aikins v. Hendree, I 
Ida. 108. 



86. Loeation witliln lines of prior lo- 
cation. Ground duly located and staked 
cannot be entered for prospecting purposes 
as if it were vacant ground, and it veins are 
supposed to exist therein other than the one 
upnon which the original locator claims, such 
veins must be found outside and traced 
into the limits of the claim staked, or other- 
wise proved to exist, before the holder of 
such second vein can enter the limits of the 
claim on the first discovery. Aikins v. Hen' 
dree, 1 Ida. 108. 

87. Second location within lines of 
first. A second location within the lines 
of a previous location upon a blind lode not 
developed is not such evidence of abandon- 
ment as to justify an instruction to that 
effect to a jury. Weill v. Lttceme Jf. Co,, 
11 Nev. 200. 

88. Second claim on same rein. The 

location of a second claim upon a vein 
within the limits or number of leet claimed 
by the first location is not an abandonment 
of the first claim. Phillpots v. Blasdell, 8 
Nev. 61. 

89. Claim nnder Mexican Law. To 

complete the adjudication and carry it into 
effect, the boundaries must be fixed, eke ike 
title or claim, like other indefinite interests 
in lands, will be void for uncertainty; and 
this rule applies to mines situate on public 
as well as to those on private lands. U, S. v. 
Castillero, 2 Black. 20. 

40. Colorado, before territorial or- 
ganization. In the year 1860, a valid loca- 
tion of a mining claim on the public domain 
could be made only according to the rules, 
usages and customs of the miners in the 
district where such claim is situated. Sul- 
Uvan V. Hense, 2 Colorado, 424. 

41. Of claim on tailings— Requisites— 
Fencing— Trespass. Where a person en- 
tered upon vacant land upon which tailings 
were deposited, for the purpose of digging 
them up, hauling them away and milling 
them, and caused a survey to be made and 
recorded, marked the boundaries with large 
posts firmly set in the ground at the corners 
and one in the center of one of the sides, 
and Uiereafter continued to work the claim, 
and built a cabin on it, which was used for 
storing the tools used on the premises: 
Held, that he had a possession sufficient to 
maintain trespass against an intruder en- 
tering within his boundaries. Rogers v. 
Cooney, 7 Nev. 213. 

The same acts which are required to ena- 
ble a settler to obtain actual possession of 
pastoral or agricultural land, so as to sub- 
ject it to the purpose for which it is useful, 
are not demanded when the claim is only 
of mining ground. Id. 

Fencing a mining claim would serve no 
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Ujieful purpose except to mark its bound- 
arias, and any other means which wiU 
accomplish that object will equally answer 
the requirements of the law as to the pos- 
session of such chiim. Id. 

42. Town lot on mining ground. A 

irty cannot, under pretense of holding 
^nd in exclusive occupancy as a town lot, 
take up and inclose twelve acres of mineral 
land in the mining district, as against per- 
sons who subsequently enter upon the land 
in TOod faith, for the purpose of dig^ng for 
gold therein, and who in such operations do 
no injury to the comfortable use of the 
premises as a residence, or for the carrying 
on of any mechanical or commercial busi- 
ness. Martin A Davi$ v. Brovmer, 11 CaL 
12. 

48. Reasonable time. Upon discover- 
ing a lode the locator is entitled to a rea- 
sonable length of time in which to perfect 
the development which the local law re- 
quires of hmi. Murley v. Ennuif 2 Colorado, 
300. 

44. In names of strangers. If the dis- 
coverers locate their claim ^n the names of 
second parties (in this case using the names 
of friends in Illinois), and continue to work 
and do all acts in the names of such second 
parties, they cannot maintain an action for 
the claim in their own names. The law 
considers their possession as the possession 
of the second parties by agent. They could 
obtain an independent right to the claim 
only by re-location, in which case their 
rights would date from the time of re-loca- 
tion. A party whose name is used in the 
location of a mining claim, is presumed to 
assent to the same. Van valkenburg v. 
Bt^f, 1 Nev. 142. 

45. Name used witliont luiowledge. 

If a mining custom allows a person to locate 
a lode or vein for himself and others, by 
placing thereon a notice, with his own name 
and the names of those whom he may choose 
to associate with him, appended thereto, 
designating the extent ot the claim; and 
one person thus locates a lode for himself 
and several others, some of whom have no 
knowledge of the location, the persons who 
had no knowledge of the location became 
tenants in common with the locator and the 
others, and cannot be divested of their in- 
terest by the locators afterwards tearing 
down the notice and posting up another, 
omitting their names, unless this is done 
with their knowledge and consent Morton 
V. Solnmbo C. M, Co., 26Cal. 627; B. & W. 
L. C. 107. 

46. Prospectors locating for co-ad- 
Tentnrers. The usual mode of taking up 
mining claims is to put upon the claim a 
written notice that the party has located it; I 



and this taking up and giving notice may 
be done by a partv personally, or by aoV 
one for him, or with his assent or approval, 
and whenever the appropriation is made by 
an ageni having authority from a prindpid 
to make it, the act is complete, and tbe 
title vests in the principal, and the sj^t, 
by his mere act, cannot subsequently oiveet 
it. Gore v. McBrayer, 18 CaL 583; B. & 
W. L. C. 191. 

So, where G. McB. and othen, ver- 
bally agreed to prospect for quartx, and 
to be equally interested in claims taken 
up, and McB. discovered a lead or claim, 
and located it by putting up a written no- 
tice with G.'sname and others on it, vp^in- 
priatinff the lead: HM^ that G.'s right a^ 
tached by these proceedings, and could not 
be divested by the mere act of McE, in 
taking down the notice, and putting op 
other notices with other names. Id. 

After the notice was put up, G. became a 
tenant in common of tne mine, and not a 
partner, and could bring an action to vindi- 
cate his title against McB., or any one who 
excluded him or denied his right Id. 

47. Location for persons ontflttii; 
prospectors— DisUid mles. The min- 
ing law of a district, which allows those 
who fumish money and provisions to the 
discoverers of placer sola mines, to hold 
claims without personally pre-empting them 
is not against public policv, and should be 
upheld. Boucher v. MtUverhill, 1 Mont 
306. 

48. Contract to explore, cotesp*- 
raneous witli location— Location by ne 
of mimes of strang[er8«— Where two par- 
ties located a ledge in the names of them- 
selves and four others, using their names 
without their knowledge, and five days 
afterwards entered into a written contract 
with prospectors to prospect the claim 
** until they struck pay dirt," for a half in- 
terest in tne claim, which contatct was 
drawn up in form between A. R C. D. £. 
and F. (all the locators), as parties of one 
part, but was only sic'ned by the two per- 
sons who actually made the location, which 
prospectors, after vast expense, developed 
the claim into a mine of great value, wheie- 
upon, one of the parties whose name had 
been used in the location, brought ejectment 
for one-twelfth of the mine, he having sold 
his other twelfth interest: Held, 1. That 
the agreement was not an executed agree- 
ment as to the parties who had not signed 
it; 2. That the agreement so signed by only 
two of the six grantors named therein, 
operated to convey only one-half of the in- 
terest of the persons who signed it, and they 
conveyed no more than the half of their in- 
terest through any failure of the others to 
execute it; 3. And as the agency did not 
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appear upon the face of the instniment, the 
a^pg locators would not be considered as 
having acted as the agents of the other 
locators;* 4. That the plaintiff might take 
the benefit of location, without assuming 
the burden of the contract for development; 
6. After the notices of location were posted 
and recorded, and the limits of the mine de- 
tennined, all the locators became tenants in 
common, and the acting locators could not 
dispose of the interests of their co-tenants. 
CkoH V. Savage S, M. Co., 2 Nev. 9. 

49, Underground ehannels—^^Base to 
base '' of mountain. If a company lo- 
cates a mining claim of a certain width ex- 
tending through a mountain from base to 
base, and afterwards another company suc- 
ceeds to their possession, whatever it was, 
and puts up a notice stating that its claim 
comprises the claim held by the old com- 
pany, • ♦ • and comnrises the channel 
then eidsting, with its dips and angles, 
through the mountain, the latter company 
is not restricted by this notice to one pay- 
ing channel within the claim.' Table ML Co, 
V. Stranahan, 31 CaL 387. 

&0« Possession not eqnlyalent to. 

Where the exterior boundaries of a placer 
claim are not marked and a plaintiff claims 
by possession only, he cannot recover in 
ejectment, nor does his possession extend 
Myond the surface, which he may have 
leveled or otherwise changed so as visibly 
to mark his possession, unless in the 
absence of such boundaries at the time of 
defendant's entry, the plaintiff, being in 
actual occupation of a part, pointed out to 
such defenctant (who had entered to survey 
for patent) the extent of ground which he 
daimed. i^ear« v. T^a^^^, 4 Colorado (1878). 

61. Indefinite — Contraet — Estoppel. 

A made an entry " running so as to include 
the rock quarry,^' a notoriously well-known 
site, but the entry was so vague as to be 
void for want of description. Afterwards 
B. made an entry definite in its description 
and including the quarry. A., with full 
notice of B.'s entry, caused a survey to be 
made op his entry two miles in length and 
only a few yards in width, passing over 
several granted lands so as to reach the 
qnarry, and upon such survey obtains a 
grant: Held, that under these circumstances 
A is to be looked upon in the same light 
aa a junior enterer, and that B. has a right 
to a decree for conveyance with account of 
profits. Allen v. Oilreath, 6 Ired. £q. 252. 
(N. C.) 
Nor did the fact that B., before he dis- 

♦Arohwiringwas granted, and no final decision 
via erer rendered. Tbe opinion Itself . states that 
Om strict appHcatlon of the "rules of law*' to the 
facts of the MM, operates as ** a flagrant lajostloe." 

15 



covered that the quarry was on vacant land, 
had agreed to purchase from A. a tract of 
land supposed to contain the quarry, in 
which purchase the quarry was reserved to 
A., preclude B. from entering his quarry 
when he discovered it to be vacant. Id. 

52. Indefinite location enred by sur- 
rey. An entry of ** 640 acres of land, be- 
ginning on the line dividing the counties 
of Haywood and Macon, at a point at or 
near Lowe's Bear-Pen, on the Hogback 
mountain, and running various courses for 
complement," is, in itself, too vague and 
indefinite. But the defect may be supplied 
by a survey which renders the party's 
claim more specific But if the entr^ be not 
so explicit as to give reasonable notice to a 
second enterer of the first appropriation, 
and the same land is entered again before a 
survey on the first entry, equity will not 
deprive the second enterer of his title. 
Johnston v. Shelton, 4 lied. Eq. (N. C.) 86. 

58. Defeetife loentlon enred. Where 
mining ground has been claimed and act- 
ually nossessed and worked for several years, 
the claim being generally recognized as 
valid by the miners in the vicinity, the title 
of the claimant is good, even though the- 
location may not have been ori^pnally made* 
in strict accordance with mining rules in 
force at the time, especially so as between 
co-claimants and their grantees. Kinney v^ 
Con, Virginia Mining Co., 4 Sawyer, 382. 

64. 8nbiftantiAl eompltanee with stnt*^ 
nteg — Equity. A person who seeks the* 
aid of a court of eouity to protect his inter- 
est in a mining claim located under the- 
mining laws ot the United States, must 
show a substantial compliance with such 
laws. Chapman v. Toy Long, 4 Saw. 28. 

55. Joint ioeations. Placer claims may 
be located and occupied jointly; a joint 
location of and joint patent to ooth lode 
and placer claims is expressly recognized in 
the United States Mining Acts. R. S., 
sees. 2324 and 2330. Chapmanv, Toy Long, 
4 Sawyer, 33. 

56. Aliens. An alien who has never 
declared his intention to become a citizen 
is not a qualified locator of mining ground, 
and he cannot hold a mining claim either 
by actual possession of by location against 
one who connects himself with the govern- 
ment title by compliance with the raining 
law. Golden Fleece M, Co, v. Cable Cons, 
Co,, 12 Nev. 327. 

57. Protected by i^Jnnetion against 
aliens. An injunction will be aUowed to 
restrain the working of a placer of gold 
mine located by the comphiinants under 
the United States Mining Acts, while in 
the possession of persons not qualified to. 
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take and hold such lands, e. g,, aliens. 
Chapman v. Toy L<mg, 4 Saw. 28. 

68. BeMonAble time to sink dIseoTerjr 
ihaft* Upon testimony which was not 
contradictea, and theretore presented no 
question of fact, the Bull of the Woods lode 
was discovered Anril 17. 1874: to complete 
the location the law required a discovery 
shaft ten feet d^p to be sunk. Such shaft 
was commenced in the middle or latter part 
of June, and completed on the eleventh day 
of July. The time between the date of 
discovery and the completion of the shaft 
was eighty-five days. The court instructed 
the jury that "ninety (90) dajrs was not a 
reasonable time to occupy in sinking a dis- 
covery shaft in the manner and to the depth 
required by law:'* HMy that the question 
of reasonable time is a matter of fact to be 
determined by the court when the facts are 
not controverted. That the court should 
have itself decided that the period occupied 
in sinking said shaft was not a reasonable 
time, and their having left the question to 
the jury under an instruction by which the 
jury were not absolutely precluded from 
finding that eichty-five days (the time act- 
ually occupied) was a reasonable time, it 
was a matter of mere grace, of which the 
locator of the Bull of the Woods could not 
complain. Patterson v. Hitchcock, 4 Col- 
orado. — (1878. ) 

Had the evidence shown or tended to 
show that the delay in sinking the shaft 
was the result of extraneous circumstances, 
such as personal disability, inaccessibility 
of the lode, obstructions by heavy snows, 
or other impediments, then the question of 
reasonableness of time would have been for 
the jury under the instructions of the court 
Id. 

The law contemplates that the discoverer 
of a lode shall prosecute the work of sink- 
ing his discovery shaft with at least ordi- 
nary diligence. The time reasonable in 
which to do a given work, as a matter of 
law, must be referred n>easurably to the 
time necessary to do it as a matter of fact, 
and since as a matter of fact it took twenty- 
five days to sink this shaft, it is diflScult to 
see why, as a matter of law, a reasonable 
time in which to do it would be eighty-five 
days; such a period exceeds any possible 
time required oy reason or necessity. Id. 

69, Yeln confined to its side lines. 

Under the mining laws of the United States^ 
unaided by any supplementary miners' rules, 
there is no way ot locating a quartz vein 
except by marking out surface lines; and 
where these lines have been marked they 
cannot be chansed so as to take in ground 
that has been located by others prior to 
such attempted change. 'The Golden Fleece 
lode mining claim was located in 1874, 



upon a vein supposed to run inthedirectioa 
of its location, north, 45 degrees west 
Afterwards the Leonard Lode, owned 1^ 
the defendant, was located as a daim nm- 
ning due north and south. As thus located 
the interference was slight, the Golden 
Fleece claim cutting off only a few feet of 
the survey of the Leonard. After a patent 
had been applied for on the Leonard Lode, 
the Golden rleece was re-surveyed upon 
the true course of the lode as developed, 
and adversed the Leonard Lode as a bea- 
tion covering a large part of its area, in- 
cluding its outcrop and workings. The 
discoveries were several hundred reet aptrt 
At the time of the original location ot the 
Golden Fleece, the courser of the vein wae 
supposed to be at an angle which proved to 
be nearly a right angle to its real coarse: * 
HM, that the lines of the ori^nal locstioB 
could not be chan^d so as to interfere with 
claims subsequently located. See diagrnm, 
p. 321. Golden Fleece Co, v. Cable C^. Co., 
12 Nev. 329. Hawley, C. J., dissented 
upon this point 

See Appropriation, Rb-locatiok. 
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1. Recorder— Identity of namei. A 

witness being produced to disprove his il* 
leged signature as county recorder to the 
jurat of the location certificate of a mining 
claim: Held, that the identity of the per 
son should be presumed from the identity 
of the names. Stapleton v. Pease, 2 Moat 
550. 

LODE. 

1. Meaning as used in U. S. statntoi. 
The mining acts of Congress do not define 
the term lode. They use it in association 
with vein, and in the act of 1872 with the 
word ledge, without distinction therdbt>m. 
The act refers inter alia to lodes of qniek* 
silver which is not found in lodes as geo- 
logically defined; and yet the wofd fode 
must be construed to cover the deposits of 
all the metals named if it cover anjr of 
them. Its scientific definition must yield 
to the construction which will carry out 
the intent of the acts. "We are of opinion 
therefore that the term as used in the 
acts of Congress, is applicable to any tone 
or belt of mineralized rock lyins within 
boundaries clearly separating it nom the 

neighboring rock. It includes 

all deposits of mineral matter fouid 



*NoTX.— Thli qaettion it now before the fl 
Gonrt of Oolor%do. and tho deci4on ought to ivp" 
in 4 Oolorado. The rulings of Beck, Weill, fmem 
and Helford. district Judges, at niH pnm^ and <tf 
Hallett, Judge of U. 8. District Oonrt, Oolonde. 
haye all been in accord with the opiaiOB of tbt 
majority of the oourt in the sboT« case. 
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thiDagh a mineralized zone or belt com- 
ing from the same source, impressed with 
the same forms, and appearing to have been 
created by the same processes." Eureka 
Cons, M, Co, V. Rictmond M, Co, , Field, 
Sawyer and Hillyer, J J., 9th Cir. Ct; 4 
Saw. 310. 

2. Selentille definition. "The defini- 
tion of a lode given by geolo^ts is, that of 
a fiasnre in the earth's crust hlled with min- 
eral matter, or more accuratel;^ as aggrega- 
tioiis of mineral matter, containing ores in 
fissures.** Van Cotta on Ore Deposits, 
Primes' Trans. 26; Burtka Cons, M, Co. v. 
Bkkaumd M, Co., Field, Sawyer, and Hill- 
yer, JJ., 9th Cir. Ct.; 4 Saw. 311. 

8. Popnlar and derimtWe metnlng. 

The term lode or lead^ is of the same root 
as the verb *'to lead" and as the word 
'*]ode " or eniding-star, beins whatever the 
miner could follow and find ore. To the 
practical miner the fissure and walls are 
only of importance as boundaries within 
which he expects to find the ore. "Aeon- 
tinuous body of mineralizcKi rock lying 
within any other well-defined boundaries 
would to the miner '* equally constitute, in 
hia eyes, a lode.** Eureka Cons, M, Co. v. 
Rkkmond M, Co,, Field, Sawyer, and Hill- 
yer, J J., 9th Cir. Ct.; 4 Saw. 311. 

4. Anplieatlon of the metnln^ under 

tke aeui* A body or zone of limestone 
within clearly defined limits, and geolog- 
ieaily a single deposit impregnated through- 
out with silver-bearing ore, though in 
greatly varying quantity, lying between a 
wall of quartzite and a 'seam of clav or 
■hale, at the east end separated by a bare 
team less than an inch in width, diverging 
to the west until about 800 feet apart at 
the surface at a certain point within a linear 

and horizontal distance of about feet 

in Uaogth, the inclosing body of ouartzite 
dipping at 45 degrees north, and the shale 
at about 80 d^^rees north, which respective 
dips, if preserved, would bring the walls 
toother at some depth: Held, adopting the 
mmer's definition or understanding, a lode, 
<tf rock-hearing mineral, vrithin the meaning 
of the mining acts of Congress of 1866 and 
U72. Id. 312; See Map, p. 304. 

The 0Bological features of such deposit 
•s to disintegration, vuggs, iron stain, 
whether fissures or sedimentary deposit, 
▼alls, distribution of minerals, water pen- 
etration, etc., considered. Id. 

&• Itoflnltlon. A quartz lode " is a fis- 
•ore or seam in the country rock filled with 
quartzy matter bearing gold or silver. " Foote 
T. NfUkmal M. Co., 2 Mont 402. 

6. mini lede — Eieotment — Dip — 
Mition to sar&ee* Where suit is brought 



for a blind lode bounded by walls not found 
till the depth of about 200 feet is reached, 
the lode or ledge only can be recovered and 
no part of the surface. Bullion M, Co, v. 
CrcMus M, Co,, 2 Nev. 169. 

Where a miner locates f^ portion of the 
surface and also a lode with its dips, angles 
and spurs, he may have his common Taw 
judgment for the surface, and judgment 
also for the lode following its course under 
other public lands. Id. 

Where a ledge located as such comes to 
the surface, locator mav recover the surface 
provided the outline of the ledge is visible 
on the surface. Id. 

The common law doctrine that he who 
possesses the surface owns to the center of 
the earth is greatlv modified as to the rights 
of miners and others on the public lands. ' 
One party may be entitled to occupy the 
surface, and another the mineral veins run- 
ning under the same land. Id. 

7. ProTinff np-^Geologleal features. 

Where two lode locations had been worked 
towards each other upon a connected body 
of ore or vein matter for several hundred 
feet, and found to approach constantly until 
a space of only twenty-five feet is left be- 
tween them, such fact affords a clear pre- 
ponderance of evidence in favor of tneir 
identity. PhUlpots v. Blasdel, 8 Nev. 61. 

The presence of bodies of lime and spar 
in the excavated chambers among the ore 
does not affect the continuity or connection 
of the several chambers. Id. 

8. Name— Location— Stake* PUicing 
a notice of location headed with a certain 
name is in effect to christen the lode with 
that name. PhUlpots y. BlasdeU, 8 Nev. 
61. 

9. Location— Mistake in course of 
Tein« A misdescription in the notice of a 
claimant of a quartz lode posted up near 
the premises iir compliance with the mining 
laws of the district in which the lode was 
situate, calling for the vein in a south- 
westerly direction, when, in fact, the vein, 
as afterwards ascertained, ran nearly due 
south, the lode being nndemound and un- 
developed, will not vitiate the claim. John- 
son Y. Parks, 10 Cal. 446. 

The thing intended to be taken up was 
the vein, and its exact direction could not, 
of course, be ascertained or accurately de- 
scribed until the vein was followed up or 
explored. Id. 

10. Same rein located as separate 
lode claims. Where two interfering 
claims have been made upon the same vein 
and are held by the same party, the deed 
of the one will convey the other to the cxk 
tent of the ground covered by both loca- 
tions without regard to their being located 
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and known by separata nameiL PkiUpoU 
V. BlasdeU,sUe\.6l. 

11. SeeoBd Tela within side lines. 

The locator of a quartz-claim hat a right 
to only one vein, although another rein 
exist l)etween his stakes or within his sur- 
face bounds. Atkhu ▼. Hendree, 1 Ida. 
108. 

A second quarts-claim located within the 
length of 200 feet and breadth of 50 feet 
allowed by law (of Idaho) to the first lo- 
cator: Held, invalid, its non-idmtUy with 
the original or first located vein not being 
proved. Id. 

12. Eslappel— Asserting non-identity 
ef ledges, when A. first located a ledge 
on certain croppings and B. afterwards lo- 
cated a ledge near by, and was encouraged 
to work by A., who stated that there were 
two ledges and that the claims would not in- 
terfere; and when, by development, two 
distinct ledges were disclosed, dipping at 
different angles and widely diver^ng as 
they went down, but mingling their crop- 
pings at the surface at the point where A. 
maae his elder location: HM, that the 
declarations of A. were evidenoe against 
him either upon the principle of estoppel 
or as showing an abandonment of the ledge 
upon which B. was at work; and the loca- 
tion of A. was limited to one of said 
ledges.* Van Valkenburg v. ITttf, 1 Nev. 
142. 

18. Plendlng— Description— Identity. 

Where monejr was to be paid upon tne 
sale of certain mining property, as ex- 
pressed in the instrument: Held, that the 
plaintiff must show that the property had 
Deen sold before he could recover, and a 
general statement that property on the 
same lode had been sold wilt not be pre- 
sumed to be the identical part of the 
lode intended in the instrument, without 
proof. Cheney v. Barber, 1 Colorado, 73 and 
256. 

14. Conyeyanee — Description— Snme 
lode by diflTerent names. Where A. , beine 
the owner of a location known as the Ward 
Beecher lode, located in 1867, and of the 
location known as the Colfax lode, lo- 
cated in 1868, such locations when made 
and at the date of the deed in controversy, 
being supposed to be on separate ledges, 
but afterwards proving to be on the same 
vein, made a deed to B., describing prem- 
ises as follows: "All that portion of the 
claim known as the Ward Beecher, com- 
mencing at the south side and east end of a 
long cut running easterly and westerly. 



*The non-identitT of ledffw was not sdmlttod 
tn thli CM6. and the court state that mnoh ot 
the afvldenoa waa nnlntelllglbla, for want of mapa, 
•to. 



generally known as the Ward Beecher cut 
Also aU my right, title and interest in the 
Montrose, Couax, and Barns & Sprool 
lodes, lying south of a due east and west 
line drawn from the south side and east 
end of the above mentioned cut," etc: 
Held, that although the description under 
the name of Ward Beecher was incurably 
defective (not stating on which side of the 
cut the portion intended lay), yet the 
grantee took the vein of the Ward Beecher 
claim under the description of Colfax lode, 
south of the line described in the deed. 
PhUlpota V. BUMdel, 8 Nev. 61. 

In this case the Ward Beecher was the 
older and better title, and the location ol 
the Colfax void as to any person holding s 
proper conveyance of the Ward Beecher 
title; but the Colfax lode, having been con- 
veyed by the person holding the Ward 
Beecher as well as the Colfax title, and 
both locations covering the same ground, it 
was held that the word Colfax could be 
used as a part of the description of the veia 
or subject matter of the grant, althoogh 
the record of location under that name was 
not the original source of the title conveyed. 
Id. 

15. Slide qnarti. The locator of a 
quartz lode is not confined simply to the 
solid quartz in place, but is entitled to the 
loose quartz rock and decomposed material 
containing gold, which was once a part of 
the lode and is now detached, so fiar as the 
general connection with the ledge can be 
traced. Brown v. '49 ^ *66 M. Co., 15 CaL 
153. 

16. Dips, spnvsy and angles* The use 

of the words '*dips, spurs, and angles'* ia 
a notice of location clearly indicates that it 
is a lode which is claimed, and not a placer. 
WeiU V. Lucerne M, Co,, 11 Nev. 20a 

17. Spurs— Tlieory—Weiglit of eri- 
denee. When the plaintiff and defendant, 
claimants on different parts of the Arixoaa 
lode, had agreed upon a division line, the 
defendant receiving from the plaintiff a 
conveyance of all its interest noith of the 
line, and the plaintiff taking a like deed 
for the interest of defendant south of the 
line, and the defendant, beingchaiged with 
working a deposit on plaintiff's side of the 
line, attempted to show that the depoeit 
was a separate ledge, or if the same, it was 
a spur which struck off from the Arizona 
ledge at a point north of the line, the plaint- 
iff asserting that it was a single ledge, neither 
theory being demonstrated by complete de- 
velopments, the court instructed the jniy 
that when pkiintiff attempts to recover a 
mining claim upon the strength of a stat- 
ed theory, *'the existence of such theory 
must be established by the plaintiff oonoln- 
sively, and not merely by a pieponder* 
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ance of evidence," it was Held, that such 
charge was error. The Silver M, Co, v. 
/W/. 6Nev. 117. 

Htld further, that the word "existence,** 
althoiigii taken literally, reducing the words 
of the charge to nonsense, was intended for 
"correctness," and that the charge was as 
apt to mislead the inry in the form it was 
siven, as if proper langnage had been used. 

18. Width of claim— Center of lode. 

The statute of Montana allowing to dis- 
coverers as the width of their claim *' fifty 
feet on each side of said lead, lode, or 
led^," means fiftv feet on each side in ad- 
dition to the width of the lode itself. It 
does not mean from the center of the lode. 
FooU V. National M, Co., 2 Mont. 402. 

19. Width of lode daim— Montana 
praetiee. Plaintiff claimed two lode min- 
mg claims described in the complaint as 
1500 feet in len^h and 600 feet in width 
each. Their claims had been located since 
the mining Act of May 10, 1872, fixing 
length of a lode at 1500 feet, and allowing 
local law to fix the width. The law of 
Montana fixes the width at 50 feet on each 
nde of the lode. The jurv returned a ver- 
dict (under the code): **Wc the jury find 
for the plaintiffs, and allow and find for 
them only 50 feet on each side of said 
lodes. No damages allowed." The court 
entered judgment for so much of the lodes 
as were developed, with 50 feet on each 
side of such portion of said lodes: Held,* 
that the defect in the complaint was cured 
by the verdict, and that the judgment 
conld not narrow the verdict. Frohner v. 
Rodgers, 2 Mont. 179. Dissenting opinion 
ofWade, C. J., p. 183. 

20. Proof on trial of adferse elalm. 
Proof of a clearly defined surface claim, 
surveyed and marked b^ a United States 
snrreyor in accordance with law, includinff 
a quartz lode running with the claim, and 
work on the vein inside of the surface claim 
and within the lines of the disputed ground, 
IB proof of possession sufficient to put the 
defendant on proof of its right Oolden 
FUtee Co. v. CabU Con. Co., 12 Nev. 812. 

81. Fallnre to eorer the lode by the 
Itettlon or sorrey— Adverse claim. The 

American lode and the Bull of the Woods 
lode were both located under the Mining 
Act of 1872 (U. S. Rev. Stats., sees. 2820 
and 2322), fixing the length of claims at 
fifteen hundred feet The width of each, 
nnder Colorado statute, was one hundred 
tnd fifty feet Patent on the former lode 

* TiM opivlon of fhe eoort trMis tb« eue m one 
of ft too general complaint, cored bj Terdlct. The 
4ta»nittnR opinion rappoee^ the defect to be In the 
verdict Iteelf m well u In tbe oompUlnt 



waa applied for, and an adverse claim filed 
on behalf of the Bull of the Woods. The 
survey or location lines of the latter crossed 
the survey of the American (or vice verea), 
bat evidence was offered by the adverse 
claimant to show that the vein upon which 
the American location was based did not in 
fact cross, or enter within, the surface or 
survey lines of the Bull of the Woods loca- 
tion; but that the vein of the American 
departed from its survev before reaching 
the line of the Bull of the Woods surve^r. 
The court below refused to admit the evi- 
dence offered: Held, that such exclusion 
was error; that if a lode which had been 
located was found to terminate at any point 
within the location, or departed at any 
point from the side lines, the location 
beyond such point and to that extent is 
defeasible if not void. PaUerson v. Hitef^ 
cock, 4 Colorado, — (1878). 

That the object of the Act of Congress 
was to give to the discoverer his lode with 
surface ground adjacent to and within a 
certain distance on either side of that lode, 
and to avoid questions of vein identity, to 
give him in addition all other veins within 
his surface location: but that if the vein 
originally discovered was not followed by a 
survey which included such vein, the sur- 
face ground allowed to the discovery vein 
and the side veins additionally granted, 
could not be construed to include the sur- 
face and the side veins within a lot of ^ound 
which did not contain the original vein first 
discovered, and upon which the privilege to 
locate and claim the side veins and surface 
was based. Id* 

22. Location lines pretnmed to Inelnde 
rein. A location of a lode mining claim 
will be presumed to include the vein upon 
which the discoveiy was made until the 
contrary appears. FaUerson v. Hitchcock, 4 
Colorado, —(1878). 

But when the vein has been proved to 
leave the lines of the location in fact, the 
location beyond such point of departure is 
defeasible if not void. Id. 

See Location; Vein. 

LUNATIC. 

1. Mining for his benefit. Coal may 
be mined from the lands of a lunatic, by 
his committee, upon the report of the mas- 
ter that it is for the benefit of the lunatic. 
Ex parte Tabbart, 6 Ves. Jr. 428. 

2. Lnnatlc tenant In common— Sale. 

A., B. & C were tenants in common of 
mineral land. C. became of nnsound mind. 
A. and B. sold or let the minerals under 
certain parte of the land for a certain term, 
covenanting that C. should concur, and 
that they would hold her share of the 
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money in trust for her. B. then hecanie of 
unsound mind, and A sold other parcels of 
the mines, covenanting in like manner for 
B. & C. Both B. & C. were found lunatic 
hy inquisition. But the court confirmed 
the contracts, under the facts of the case, 
as for the benefit of the lunatics, and 
ordered the committee to execute deeds 
accordingly. In re Smith, L. R. 10 Ch. 
App. 79. 

. 8. Lunatle partner — Sale. A firm 
was established to work a mine. Each 
partner, after notice, was to be at liberty 
to sell his share, which the continuing 
partners were at liberty to purchase. The 
first partner gave notice to sell his share. 
The second partner afterwards became a 
confirmed lunatic; and the third partner 
then purchased the share of the first, and 
filed his bill for a dissolution of the part- 
nership. The committee of the lunatic 
Uien med a cross-bill, and insisted upon the 
clause of pre-emption, and a right to par- 
ticipate in the purchase: Held, that the 
partners ought not to be compelled to carry 
on business with a lunatic or his commit- 
tees; that the partnership must be dis- 
solved; that notice of sale by one partner 
to the other before his lunacy was suffi- 
cient to bind his committees, and deter- 
mine any right of pre-emption; but that the 
real value of the undertaking could only 
be ascertained by a sale of the whole as a 
going concern. Rowlands v. Evans, 31 L. J., 
Ch. 265. 

MANDAMUS. 

1. Stoekholder. A relator showing 
himself the apparent owner of stock in a 
mining corporation, who b admitted to 
have paid his assessments and to hold the 
stock in his own name upon the books of 
the company, has a right to demand relief 
in the form of a writ of mandamus. State v. 
Wright, 10 Nev. 167. 

A demand for the holding of an annual 
election is well made upon each member of 
the Board of Trustees; it need not be made 
upon them in session. Id. 

An adverse claimant of stock held by a 
relator in a mandamus proceeding cannot 
intervene and compel an issue to try his 
right to the stock. Id. 

Mandamus lies to compel the calling of 
a stockholders' meeting for the election of 
trustees; and this though there might be a 
personal action which would lie in favor of 
the complaining stockholders. Id. 

2. Legal remedy. To supersede the 
remedy by mandamus, a party must not 
only have a specific, adequate, legal rem- 
edy, but one competent, to afford relief 
upon the very subject-matter of his applica- 
tion. Fremont v. Crtppen, 10 CaL 211. 



Neither a remedy by criminal prosecu- 
tion nor by action on the case for neglect 
of duty, will supersede that by mandamus, 
since it cannot compel a specific act to be 
done, and is therefore not equaUy conveii- 
lent, beneficial and effectual. Id. 

8. To eompel leane of stoek. Where 
relator claimed that he was the owner of, 
and entitled to, certain certificates of min- 
ing; stock which the trustees of a corpor- 
ation refused to issue to him. Held, that 
mandamus was not the proper remedy, as 
he might have adequate relief by action 
against the corporation for the value of tht 
stock claimed. State v. Guerrero, 12 Ner. 
105. 

Mandamus should not be granted to com- 
pel trustees of a corporation to issue cer- 
tificates ot stock to relator where it appears 
from the petition that the stock is claimed 
adversely to him by other persons not 
parties to the proceedings before the coul 

MANSLAUGHTER. 

1. Want of Tentilailon. Where tn 
en^neer who had charge of an engine 
which was worked for the purpose of keep- 
ing up a supply of pure air in a mine, 
neelected his duty so that the engine stop- 
pea and the mine thereby became chained 
with foul air which afterwards exploded 
and caused the death of one of the minos: 
Held, that in such a case the engineer could 
not be convicted of manslaughter, especially 
upon an indictment which did not allege a 
duty in him which he had neglected to per- 
form. Beg V. BarreU, 2 Carr. & K. 343. 

If it be the duty of a person, as ground 
bailiff of a mine, to cause the mine to be 
properly ventilated by causing air-headings 
to be put up where necessary, and by rea- 
son of his omission in this respect another 
be killed by an explosion of fire-damp, sach 
person is ^ilty of manslaughter, if, by such 
nis omission, ne was guilty of a want of 
ordinary and, reasonable precaution, and if 
it was his plain and ordinary duty to hare 
caused an air-heading to have been made, 
and a man using reasonable diliijence would 
have done it It is no defense m a case of 
manslaughter that the death of the deceased 
was caused by the negligence of others as 
well as by that of the prisoner; for if the 
death of a deceased be caused partly by the 
negligence of the prisoner, and partly by 
the negligence of others, the prisoner and 
all those others are guilty of manslaughter. 
Beg v. Haines, 2 Carr. & IL 36& 

8. lieffllgenee. The prisoner was con- 
victed of manslaughter. It appeared that 
the deceased was with others employed in 
walling the inside of a shaft m a ool- 
liery. It was the duty of the prisoner to 
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l^ace a stage on the mouth of the shaft, and 
the death of the deceased was the direct 
ooDsequence of the negligent omission on 
the part of the prisoner to perform such 
duty: Held, that the conviction was right 
That which constitutes murder, being by 
design and malice prepense, constitutes 
manslaughter when ariBing from culpable 
ligence. Beg t. Hughes, Dears. & B. 



An act of omission, as well as of commis- 
sion, may be so criminal as to be the sub- 
ject of an indictment for manslaughter. 
Where a man appointed to superintend a 
steam-engine employed in a colliery for the 
purpose of raising colliers from the pits, 
left the engine in the. charge of an incom- 
petent person, and in consequence of that 
incompetence, death ensued: Held, that the 
man so leaving the engine might be found 

Silty of manslaughter. Beg v. Lowe, 4 
x, Cr. C. 449. 

MAPS. 

1. As erldenee. The necessity of maps 
to explain the evidence in a mining case 
(identity of lodes disputed) stated by the 
court Van VaUcenburg v. Ht^ff, 1 Nev. 
146. 

MASTER AND SERYANT. 

!• Negligence— Accident. When by 
tbenegbgence of the master an injury is 
causedto a workman in the course of his 
employment (by tram-plate falling down 
the shaft) the master is liable although he 
was employed as a workman at the time, 
and was working with the servant Ash- 
worik V. Stanwix, 34 L. J. Q. B. 183. 

8. Negligence— Fellow-employer. An 

employer is not bound to indemnify an 
employee for damages he sustains in con- 
sequence of the negligence of a fellow-em- 
ployee employed by the same employer in 
the same general business. McLean v. 
BUe Point O. Jf. Co., 51 Cal. 255. 

The above rule is not changed by the fact 
that the emplovee (foreman of a placer 
mine) through whose n^ligence the injury 
came was the superior oi the employee who 
was injured, in the service in which they 
were engaged. Id. 

t. Fellow-workman. The man who 
lets the miners down into the mine is a 
fellow laborer with the miners within the 
nde as to injuries from fellow-laborer's neg- 
hsence. BarUmshUl C. Co. v. Beid, 3 Macq. 
2&; 8, P. BartonshiU C. Co. v. McChiire, 
3 Id. 300 (Scotch cases). 

4. Oferseer— Bookkeeper. An over- 
seer and bookkeeper of a mining and 
manufacturing company is a "servant** 
within the meaning of the statute of 1848, 



authorizing the formation of such conll- 
panies. Hovey v. Ten Brotek, 3 Rob. (N. 
Y.) 316. 

MEASURE OF DAMAGES. 

1. Pecnliar situation of plaintiff and 
defendant in proTlng damages in min- 
ing trespass. In an action for damages, 
for taking gold from a mining claim, the 
plaintiffs labor under great difficulty in 
proving the exact amount of damages they 
nave sustained, and the defendants have 
the means in their power of showing the 
correct amount of gold taken out; and if 
they neglect to do so, they can not com- 

Elain that the jury by their verdict have 
xed a large estimate upon the damages. 
Antoine Co, v. Bidgt Co,, 23 Cal. 219. 

2. Diamonds—Defendant withhold- 
ing proof. A chimney-sweeper's bov 
found a jewel and took it to a goldsmith 
to know what it was. The goldsmith of- 
fered him three half-pence ror it, which 
the boy refused to take, and asked back 
the jewel. The goldsmith took out the 
stones and reached the socket to the boy. 
Upon trial in trover: ''As to the value of 
the jewel, several of the trade were exam- 
ined to prove what a jewel of the finest 
water that would fit the socket would be 
worth; and the Chief Justice directed the 
jury, that unless the defendant did pro- 
duce the jewel, and show it not to be of 
the finest water, they should presume the 
strongest against him and make the value 
of the best jewels the measure of their 
damages, which they accordingly did." Ar- 
mory v. DelanUrie, 1 Strange, 506. 

8. Anthorities reriewed. The Eng- 
lish and American authorities on the meas- 
ure of damages in cases of trespass for 
mining coal reviewed (1873). Barton Coal 
Co, V. Cox, 39 Md. 1. 

4. RemoTal of the soli. In trespass 
for cutting into the plaintiff's close and car- 
rying away the soil, the proper measure of 
damages is the value to tne plaintiff of the 
land removed; not the expense of restoring 
it to its original condition. Jones v. Qooday, 
8 M. & W. 146. 

5. Crossing l>onndary. Trespassers 
who had followed a vein beyond the line of 
their own ground, held to "account for 
the mineral which thev have wrongfully 
and unjustly taken,** but the measure of 
damages not stated. Oanter v. Atkinson, 35 
Wisc4& 

6. Passing l>onndaries — Consequen- 
tial damages. When a mine-owner had 
passed his boundary and taken coals from 
nis neighbor's mine, upon bill filed, it was: 
Held, tnat he was liable to account for the 
value of the coals at the pit's mouth, with 
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all just allowance for the coat and expenses 
incurred in bringing them to the pit's 
mouth, but not including the cost of get- 
ting or severinff the coal; AUo (under Lord 
Caim*s Act), for the consequential dam- 
ages caused by breaking the barriers. 
LlynviCo. r, Brogden, L.K., 11 Eq. 188. 

7. Conseqaential damaget. Where a 
drift had been cut through plaintiff's coal 
by the operators of adjoining mines on 
each side and the barriers cut down: Held, 
that a court of chancery could not compel 
compensation for ultimate injury to the 
mine by the presence of such drift in 
forcing plaintiffs to leave certain masses of 
coal unworked, or other consequential in- 
jury, but could decree compensation for the 
coal removed. Powell v. Aiken, 4 Kay & J. 
343. 

8. Crossing beoadary, wlthovt fraud. 

Where coal has been wrongfully taken by 
working into the mine of an adjoining 
owner, the trespasser, in the absence of any 
suggestion of fraud, will be treated as the 

Surchaser at the pit's mouth, less the actual 
isbursenients (not including any profit or 
trade allowances), for severing and bringing 
it to bank, so as to place the owner in the 
same position as if he had himself severed 
and raised the coaL In re UnUei Jf. C. 
Co.,h. R., 15Eq. 46. 

9. Mining and carriage across bonnd- 
ary~Way -leaYe. The owners of a colliery 
worked across their line and extracted coal 
from adjoining lands, and carried coal to 
some extent from mines of their own 
through the workings under the land tres- 
passed on. Upon bill for an account: 
M^eld, that the owner was entitled to the 
value of the coals gotten under his land, 
with an allowance for raising but none for 
getting, and to compensation in the way of 
way-leave and rovaity for all minerals got- 
ten by the defendants from their own land 
and carried under platntiff^s land. PhUlipe 
V. Hon^ray, L. R., 6 Ch. 77a 

10. Trespass — Crossing boundary. 

Where the defendant, in working his coal 
mine, went over the boundary and worked 
the coal under the land adjomin^, belong- 
ing to the plaintiff, and raised it for pur- 
poses of sale: Held, in trespass, that the 
measure of damages was the value of the 
coal when gotten, without deducting the 
expense of getting it. And the jury were 
directed to find the value at the time de- 
fendant began to take it away, that is, as 
soon as it existed as a chattel, being its 
value at the pit's mouth, deducting expense 
of carriage from the breast, the place where 
broken. Martin v. Porter, 5 M. & W. 351; 
S. C, 2 Horn & H. 70; Morgan v. PoweU, 
3 Q. B. 278; S. C, 2 G. & D. 721. 



11. Ignoratee of bonmdarj. When 
two mining claims adjoin each other, and 
the owners of one claim work acrms the 
dividing line and take away gold-bMring 
earth from the other claim, the fact tfa^t 
they did so in ignorance of the location of 
the dividing line, is no excuse or justifica- 
tion, and it is error to admit evidence of 
such ignorance as an excuse for the tres- 
pass, or in mitigation of damages. Maye r. 
Yappen, 23 CaL 306. 

12. Trespass, resnltlng In ftartiiervl- 
terlor damage. Defendants, taking coal 
of an adjoining mine, and so taking it as 
seriously to injure the future operations ol 

SlaintiiTs mine, resulting in consequential 
amages, for which compensation cannot 
be decreed in chancerv: Query, whether a 
court of chancery will allow to defendants 
any charges on account of the cost of woik- 
ing. PoweU v. Aiketi, 4 Kay & J. 343. 

18. Trespass — Unlawfol entry. In 

trespass upon a mining claim, the cooit 
cha^d the jury to find for the defendants 
if thev believed no damage was done to 
them oy the plaintiffs: Held, palpible er- 
ror, in violation of the rule presuming dam- 
age for unlawful entry, and that the joir 
might have found for defendants upon saco 
instruction, although the trespass and un- 
lawful entry and title of the plaintiff were 
proved. Attwood v. Fricot, 17 Cal. 37. 

14. Trespass— Taking lead ore from U. 
S. lands. In trespass for digging and tak- 
ing away a lam quantity of^aa ore from 
lands of the TJnited States (Illinois, 1843): 
* I The plaintiffs contended that they were en* 
titled to the value of the ore lifter it was 
dug; but the court instructed the jury that 
that was not the measure of damages, bnt 
the injury done to the soil by the trespass 
That the dig^ng and carrying away by the 
same person is presumed to be a continuous 
act, and the lead ore removed must be ooa- 
sidered in aggravation of the trespass n|)on 
the soil." **Neither is the rate at which 
leases are made for these mineral lands a 
proper criterion of damages. A trespasser 
IS not to be put upon the footing of a leasee." 
United States v. Magoon, 3 McLean, 171. 

15. Trespass— Mesne profits. In tres- 
pass for mesne profits after recovery in eject- 
ment, plaintiff offered to prove the amoont 
of coal du^ and sold by defendant daring 
his possession: Held, '*that more than tiie 
bare rent or annual value of the premises 
mav be recovered in this action is well set- 
tled," "and it would seem to follow from 
this as well as from principles of justice, 
that a defendant would be answerable for 
all actual damage and injury to the premises 
as well as all actual profits." HuttUm ▼. 
Wiektreham, 2 Watts & & 314. 
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Hm TrespasBer diggin;^ ditch* la an 

action arising out of the digging of a ditch 
■ on plaintiff's land, the court decreed that 
the same be abated, and awarded as dam- 
ages a sum sufficient to pay the cost of iill- 
ing up the ditch and restoring the land to 
its original condition: Held, 1. That such 
was not the proper measure of damages (as 
the cost of filling up might be greater than 
the real injury to the land), in the absence 
of proof that the plaintiff would be subject 
to such particular outlay: Held, fnrOier, 
upon the facts of the case, that it was not 
an instance where prospective damages 
should be allowed. De Costa v. Mass, F, 
W, Co., 17 Cal. 613. 

17. Trespass— lYay-leaTe. When de- 
fendant crossed the boundary of the coal 
belonging to him, and besides taking the 
coal i^ed the working beyond his boundary 
as a passage-way for his own coal, damages 
were allowed as for a way-leave, in addition 
to the value of the plaintiff's coal asported. 
Martin v. Porter, 5 M. & W. 361; S. C, 2 
Horn & H. 70; Morgan v. Potcdl, 3 Q. B. 
278; S. C. 2 G. & D. 721. 

18. Trespass— Flaintiff out of posses- 
stoa. A person disseised of a mine cannot 
maintain tres|>as8 except for the entry and 
ouster, in which case damages would be 
restricted to the entry and ouster; but 
damages for a continuance of a trespass 
can be recovered only after the party dis- 
seised has regained possession. Bracken v. 
PrtMon, 1 Pinney, 686; Hugunin v. McCun- 
nif, 2 Colorado, 367. 

19. Trespass— Increased Talae. Plain- 
tiff in trespass for mining coals cannot re- 
cover any increased vaTue given to the 
pro}>erty by the act of defendant in remov- 
ing it from the place where broken to the 
pit's mouth or elsewhere. Morgan v. Poto- 
eO, 2 Q. B. 278; S. C, 2 G. & D. 721. 

20. Coal taken by trespass, with 
■cans of knowledge. In an action of 
trespass for breaking and entering the 
plaintiff's close, and mining and carrying 
away their coal (the defendants knowing, 
or having the means of knowing their 
boundaries) the proper estimate of damages 
is the value of tne coal per ton, after it is 
severed from its native bed, and before it is 
put upon the mine-cars, without deducting 
the expense of severing it; and if the de- 
fendant knew, at the time the tres^mss was 
committed, that the land was not its own, 
the plaintiffs are entitled to exemplary 
dami^ges. Barton C. Co, v. Cox, 39 Md. 1. 
(Bobinson, J., dissenting.) 

21. Rental Talae— Trespass. The rental 
valne of the land is not a proper measure of 
<iAniages in the case of trespass in taking \ 
ore. U. 8. v. Magoon, 3 McLean, 171. I 



22. Rental Talne. Proof of custom of 
paying a certain proportion of gold ez- 
tractea by the operator to the proprietor 
allowed to show the rental value of a gold 
mine in an action where the rental value 
was decreed to be the proper measure of 
account. AUen v. Barkley, 1 Speer, S. Car. 
£q. 264. 

28. Coal— YTrong-doer. In trespass for 
taking coals from the plaintiff's mine, 
where the defendant is a mere wrong-doer, 
the measure of damages is the value of the 
coals at the time when they first existed as 
chattels, and the defendant is not entitled 
to any deduction for the expense of getting 
them, or for a rent payable to the mine- 
owner on coals got from the mine. Wildv, 
HoU, 9 M. & W. 672; S. C, 1 Bowling, 
N. S. 876. 

24. Claim of rlrht- Colliery. Plaint- 
iffs purchased a colliery at a sheriff^s sale. 
Defendants claimed under a {purchase from 
the owners, the defendants in execution, 
alleging that the judicial sale was void* 
There was no evidence of fraud or vexa- 
tion: Held, that it was no case where 
damages beyond compenRation could be al« 
lowed. Carey v. Bright, 58 Pa. St. 70. 

25. Coal taken in good faith. In 

trover for coal mined under bona fide claim 
of title, the jury at nisi prius were in- 
structed that if there were fraud, or want 
of caution as to his rights in the premises, 
the jury should find the value of the coal 
upon its conversion into a chattel; if no 
fraud or negligence, the^ should find at 
the rate at which coal in bank sold by 
the acre. Wood v. Moretoood, 3 Q. rf. 
440, note; cited in Morgan v. Powell, Id. 
282. 

26. Coal taken ander claim of title. 
A defendant, the owner of certain coal 
lands, desiring to work coal in adjoin- 
ing lands, purchased the coal under 
such adjoining lands from a person who af- 
terwards proved to have no right to such 
coal. Upon bill to establish title, and for 
an account by the real owner: Held^ that 
the defendant having ^tten the coal under 
such lands in good faith, without fraud or 
negligence, the measure of damages was 
only the fair value of such coal as if he had 
purchased the coal -field from the plaintiff. 
Hilton V. Woods, L. It., 4 Eq. 432. 

27. Motire — ETidence. The letters 
passing between a company and its agent 
are not evidence upon the question of cmm- 
ages for breach of contract to deliver coal, 
the motive for the breach not being at issue. 
Grand Totoer Co. v. Phillips, 23 Wall 471. 

28. Flooiin; a mine— Trespass not 
malleioQS. In trespass for breaking a 
dam, by which the workmen were driven 
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from the mines by the water, evidenoe of 
the amount each miner would produce and 
of the expense of keeping mules whilst the 
mines could not be worked, is admissible 
on the question of damaj^es. Douty v. Bird, 
60 Pa. 8t. 48. 

Where there is evidence that the tres- 
pass is malicious, '* a court should not be 
too stringent in holding the rules exclud- 
ing the evidence as to damages, but should 
rather wait and instruct the jury as to the 
true rule to be given upon the whole evi- 
dence.'* Id. 

29. Catting timber— Knowledge. In 
an action of trespass for cutting timber on 
racant land agamst a mining corporation 
where it is proved that the defendant's 
agent in good faith believed it was the com- 
pany's land, the verdict ought not to be for 
a sum greater than will '* cover the injurv 
shown by the proof to have been inflicted. 
Tahoola River M. Co. v. Irhy, 40 Ga. 479. 

80. Benefits. The general benefit of a 
canal is no compensation for the loss of 
minerals, the working of which it may inter- 
fere with. Dudley Can. Co. v, Orazebrook, 
1 B. & Ad. 69. 

81* Free gold— Placer claim. Where 
a trespass is committed by entering upon 
and taking away the gold-bearing earth 
from a mining claim, and the same is not 
done willfully, or with a malicious intent, 
and the action is brought for an injury to 
the land itself, the true measure of damages 
is the value of the gold-bearing earth at the 
time it is separated from the surrounding 
soil, and becomes a chattel. Maye v. Yap- 
pen, 23 Cal. 306; OoUer v. FeU, 30 Id. 481. 

In estimating the damages, the expense 
of separating the earth from the gold after 
it is moved to the place of washing, is to be 
deducted from the value of the gold. Id. 

If, however, a demand is made for the 
possession of the gold after it is separated 
from the earth, and an action is then 
brought for the conversion of the chattel, 
the measure of the damages would be the 
value of the gold detained. Id. 

82. Warranty of ditch — Gold -dast. 

In an action to recover damages for the 
breach of warranty in a deed, the considera- 
tion of which is '* two thousand dollars in 
clean gulch gold-dust," only $2,000 in cur- 
rency can be collected as damages for the 
value of the consideration. Taylor v. Hol- 
ier, 1 Mont. 688. 

88. Tenant holdinflT OTcr. When a 
tenant of a colliery, under a lease purport- 
ing to cover a longer term than lessor could 
give, holds over in good faith, the measure 
of damages in equity must be the coal taken, 
less the expense. Jegon v. Vivian, L. R., 6 
Ch. App. 742. 



84. Action by rerersioBer. A lesKir 
may recover compensation for ore wrong- 
fully taken from bis mine by a trespasser, • 
on account of the injury to the revernoa. 
And if the sum found be less than the 
royalty reserved against his lessee, it cannot 
be considered to exceed the injury to the 
reversion. Stockbridge Iron Co. v. Uonelron 
Works, 102 Mass. 80. 

85. Evicted lewee— Rent. Defendants 
in an action for mesne profits had leased 
premises for a term of fifteen years at an 
annual rental of $2000 besides the paymeat 
of royalty on each ton of iron ore mined, 
and received the rent for one year, but the 
premises were in no way injured and no ore 
was taken therefrom. Defendants, having 
been evicted by plaintiffs, became unable to 
fulfill their covenants in the lease, and the 
lessees thereby acouired a right of action 
against them for aamaees: Seld, that tbe 
$2,000 received b^ defendants did not estab- 
lish a correct basis for fixing the just rental 
value of the premises, and it was error in 
the court below to instruct the iniy that 
these circumstances did not affect the pUint- 
iffs' right to the rental received by defend- 
anta Kille v. Ege, 82 Pa. St 102. 

8«. Royalty in coal lease— Coal att 
dng. PlaintiffiB leased to the defendant 
the right to dig and mine coal, the defend- 
ant agreeing to pay *' three-eighths of a cent 
for every bushel he may dig. They were 
permitted to recover not only the royalty 
tor the amount dug, but for what the de- 
fendant reasonablv could and should have 
mined upon the Land leased; but for the 
quantity not mined the measure of damages 
was the '* difference between the stipulated 
rate of compensation and the value of the 
coal in the mine." * Lyon r. Miller, 24 Pa. 
St. 392. 

87. 81ate qnairy— Holding OTcr— Bib- 
bish— Slate exposed to fro«l. The leasee 
of a certain part of a slate quarry worked 
other ground and paid at the same rate for 
the slate from such other ^und, and his 
p^ments were^accepted with knowled^ 
Afterwards he agreea to give up posseenoB 
on July 1, 1864.^ Instead of giving up pot- 
session he continued to quarry outside of 
the demised premises. Upon the measare 
of compensation for slate so taken usee 
said date outside of the leased premisee: 
Held, that he should pay the value of the 
slate at the usual place of delivery less the 
cost of manufacture and carriage ($13,610); 
2. That the rental value ($3,121), as if he 
had leased the premises, taking the chances 
of finding good quarrying, upon which the 
master had based his report, was not appli- 

* In tblt cafe there does not iie«m to htve bMB 
any covenant aa to dili|{ent yrotk or to like dkd. 
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cable to the facts as a measure of damages; 
3. That slate which he left in place exposed 
to frost which destroyed it ($200 worth), 
eoaid not be added as an item of compensa- 
tion; 4. Nor the cost of removing mbbish 
($300). Sheldon y. Davey, 42 V t 637. 

S8. PilUnh-BemoTal of coal made 
impossible— Bad mining. In an action 
of trespass for breaking and entering the 
plaintins' coal lands, if it is made to appear 
that the defendant mined coal from said 
lands, and made excavations thereunder, 
and removed the coal so excavated, and 
thereby injured the coal left remaining as 

SiUars, or by bad mining or otherwise ren- 
ered it difficult or impossible for the plaint- 
iff to get out or remove such pillars of 
remaining coal, or rendered it of less value 
to them, then they are entitled to recover 
for such coal as cannot be removed what it 
was worth per ton in its native bed, and 
such damages for so much of said coal as 
ean be removed, but with increased ex- 
pense, as the evidence may show such coal 
to be diminished in value. Barton C. Co, 
V. Cost, .W Md. 1. 

And if the defendant, in mining and ex- 
cavating under the said lands, thereby 
rendered it more difficult and expensive for 
the plaintiffs to obtain access to the coal 
thereunder, and depreciated the value of 
said remaining coal, the plaintiffs are en- 
titled to such damages as they may have 
sustained from the <&preciation of the land, 
and the increased difficulty and expense of 
obtaining access to the coal remaining 
therein. Id. 

89. Contract to explore for eoal— 
ETidenee. The defendants covenanted 
with the plaintiff that if he would surren- 
der to his lessor a certain lease they 
would within two years, or within such period 
as should be agreed in a new lease, which 
the lessor had agreed to ^nt to them, sink 
upon the demised premises a pit to the 
depth of 130 yards in search of coal, and in 
ease a marketable vein of coal should be 
reached, pay to the plaintiff £2,600. The 
plaintiff having sued the defendants for a 
Vreach of this covenant, gave evidence to 
•how that if the defendants had sunk the 

S't marketable coal might have been found : 
eld^ that the plaintiff was entitled to more 
than nominal damages, and that the true 
measure of damage was the amount he had 
lost bv being deprived of the opportunity 
of finding marketable coal. Pell v. Shear- 
was, 10 Ex. 766. 

40. CoTenaat to mine— Talne of coal 
remaining. The fact that the coal which 
the lessee failed to exsect according to his 
covenant was of greater value to the lessor 
at the end of the term than if it had been 
mined by the lessee, is no ground for re- 



ducing the damages for breach to a nom- 
inal amount. Powell v. Burrouyhs, 54 Pa. 
St. 329. 

The rent per ton agreed for was stipu- 
lated damages to the extent of the non- 
performance, and not a penalty; where the 
lessee had contracted to take out a certain 
number of tons, and to pay the same rent or 
royalty for each ton, whether he took it or 
not. Id. 

41. Contract to deliver eoal at damp. 

Where a company contracted to deliver 
coal at its dump, and there was no market 
except for coal mined by such company at 
the place of delivery, upon failure to de- 
liver, it was: Held, that the measure of 
damages was the difference between the 
contract price and the price which plaintiff 
would have had to pay for the like quan- 
tities of coal at the nearest available mar- 
ket (after allowing for difference in trans- 
Sortation, if any) was the true measure of 
amages. Orand Tower Co, v. Phillipe, 23 
WaU. 472. 

42. Coal contract— Liqaldated dam- 
ages* On breach of contract for delivery 
of coal, plaintiff is not restricted to his 
*' liquidated damages " where he has the 
option of demanding delivery on the next 
installment. Orand Tower Co, v. P/ullipt, 23 
Wall. 471. 

48. Contract to deliver iron. Iron 
being delivered under a contract, the ven- 
dor was notified that it was inferior, and 
requested to take it away, which he refused 
to do. The vendee had the right to dis- 
pose of it or use it, and the vendor was en- 
titled only to its actual market value. The 
measure of damages held to be the differ- 
ence between sucn market value and the 
price of good iron at the same place. You- 
ghiogheny Iron Co, v. Smilh, 66 Pa. St. 340. 

44. Smelting contract. When the de- 
fendants (miners) contracted to deliver to 
the plaintiffs (smelters) 500 tons of copper 
ore from defendants' mines at a certain 
rate per ton, but it did not appear that de- 
fendants were aware of the particular use 
intended to be made of the ore, or that it 
was a kind of ore needed for mixing with 
other ores, or of any other facts which 
made special loss and damage to the plaint- 
iffs inevitable, upon the question of the 
measure of damages, the court : Held, 
that defendants were liable only for the 
difference between the contract price and 
the market value at the time and place of 
delivery ; 2. That injuries to plaintifis' 
furnace, caused by smelting the ore de- 
livered by itself, at a date later than the 
contract called for, and at a time when 
plaintiffiB could not get the proper ore to 
mix with it, and the additional cost of 
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labor and other losses incident to the mat- 
ter of smelting, could not be claimed in tlie 
absence'of the knowledge above stated. 
HumphrtysviUe Copper Co, v. Vtrmoni Cop- 
per M. Co.,33Vt. 92. 

45.' Nalsanee— Smelting workg. The 

Elaintiff*8 farm had been injurionsly affected 
y smeltiug works of the defendant, which 
resulted in certain actions at law and a suit 
in equity. An order had been made in the 
latter, by consent, declaring, inter cUia, that 
the valuations of the farms ought to be cal- 
culated upon the basis of the existing state 
of the farms after the damage, but: Held, 
by the lord justices, that such declaration 
ought to be omitted from the consent order. 
Houghton v. Bankart, 7 Jurist, N. S. 57; 
see Bankart v. Hotighton, 27 Beav. 425. 

46. Tentilatton and iralnage -Benefit 
to defendant— No lo§8 to plaintiff. In 
case of a coal and iron company working 
over the line and taking coal unaer an ad- 
joining farm, making the usual drifts and 
excavations, and using them to carry its 
own coal as well as the coal taken; also air 
shafts from one seam to another, and so 
benefiting itself both by ventilation and the 
natural drainage of plaintiff's (the lower) 
mine, while the court gave the full value 
of the coal at the breast, with way-leave for 
coal of defendants carried through the ex- 
cavations under plaintiff's land, the court 
refused to allow a reference or to order com- 
pensation for such benefits of drainage and 
ventilation accruing to the trespassing 
mine. PhUUpe v. Hon^rayt L. R., 6 Ch. 
770. 

4 7 . Profits of exhausted mine— Inter- 
est— Tmst. A testator entitled to realty 
and personalty, including a leasehold col- 
liery, gave his general residuary estate to 
trustees, in trust to sell at a convenient 
time, with the approbation of his son, and 
out of the income to pay the testator's 
daughter for her life, such an annuity as 
should be £200 a year, over half the income 
of the residuary estate, but not to exceed 
£600 a year; and so that any annual over- 
plus after paying £600 a year to the daughter 
and £400 a year to the son, should go to the 
son, whom the testator constituted his re- 
siduary legatee, and appointed co-executor 
with the trustees. The trustees discbtimed. 
The soii acted in the trusts, and did not sell 
the colliery, but carried it on till the mines 
were exhausted, paying out of his own 
moneys so much ot the testator's debts, as 
the testator's personal property, other than 
the colliery, was insufficient to satisfy, and 
paying the daughter £600 per annum out of 
the profits of the colliery so long as they 
lasted: Held, 1. That although ^e sale of 
the property was to take place with the son's 
approbation, he was not, after assuming to 



act as sole trustee, entitled to postpone the 
sale to his sister's prejudice; 2. That the 
son was chargeable wiUi the value of the 
oolliery at the end of a year from the testa- 
tor's death, and with interest at four (4) per 
cent., and that the value ought, under the 
circumstances, to be calculated at the aggre- 
gate amount of the actual annual profiti 
treated as deferred payments. WighUnA 
V. Lord, 6 H. L. Ca. 217, affirming Lord v. 
Wightwkk, 4 DeG. M. & G. 803, and see & 
C, I Drew, 576. 

48. Gross negligence— TreiptM. 

Where a mining company had worked acroM 
its line and into the parts of the ore-bed 
adjoining, by workings from its shaft, not 
willfully, (as found bv the referee), but liy 
gross negligence: Hddj that the measure A 
compensation should be the value of the 
ore as it lay in the bed, and not as it was 
after the defendants had increased its valne 
by removing it: also, the '* damage done to 
the real estate. Stockbridge Iron Compawji 
V. Cone Iron Works, 102 Mass. 80. 

49. Negrllgenee— BlasUng. In an a^ 

tion for damages for injury received bj 

Slaintiff from defendant's nef^igence in 
ischarging a blast, simple negligence only 
being proved, actual damages and not 
smart money should be allowM. Moody v. 
McDonald, 4 Cat 297.. 

50. Frandnlent sale of mine. In an 

action for deceit and fraud in the sale of 
property, where the purchaser retains it, 
and where numerous misrepresentations in 
relation to the property, or in relation to 
several distinct particulars or qualities of 
the property, are found to have been made 
by tne vendor, some of which may be ma- 
terial and others immaterial, some frauda- 
lent and others honestly made, thou^ all 
are false in f^ct, the rule of damages is the 
difference between the actual value of saeh 
propertjr, and its value as it would have 
oeen if it had been such as it was rejite- 
sen ted to be in those particulars concerning 
which the false and fraudulent representa- 
tions were made, and on which the verdict 
was founded. Page v. Parker, 43 N. H. 
63; S. C, 40 Id. 473. 

In such case, the price paid is strong and 
(arguendo) conclusive eviaence of the value 
of the property as it was represented to be, 
whether such representations were frandn- 
lently or honestly made, provided they 
were^ material, as such price is the valne 
placed upon it by the purchaser. Id« 

51 • Delay br Tender to give possessloi. 

Gilmore agreed to convey coal land, etc, to 
Hunt, part of the consideration to be paid 
in notes. In a suit on the notes, Hunt gave 
evidence, by way of set-ofl^ that Gilmore 
refused to give him possession, etc, and be 
had to obtain it by ejectment The cout 
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chaiged: " If the jary find from the evi- 
dence that GUmoFO violated his part of the 
agreement; hy refusing to allow Hunt pos- 
session, they may assess such damages as 
the evidence would warrant:" HM^ error? 
that such instruction was a misdirection, 
and not a mere omission; that the true 
measure of damages, to wit, the mesne 
profits, the amount of rent or profit that 
Hnnt would have derived from the prop- 
erty while kept out of ]>os8e8sion, should 
have heen given to the jury. OUmore v. 
HiuU, e^ Pa. St. 321. 

52. Failure to sink oil well. The 

plamtiff leased to the defendant certain 
premises, naming no term and reserving no 
rent. In the same instrument, the defend- 
ant covenanted to sink an oil well on the 
premises, of a certain depth and by a fixed 
day: Hdd^ that when defendant failed to 
thus sink the well, the plaintiff could re- 
cover otlXy nominal damages, and not the 
cost of sinking such well on the land. 
ChambtrUUn v. Parker, 45 N. Y. 569. 

5S« Talne of waste water. Plaintiff, a 
mining company, made an arrangement 
permitting defendant to make use of the 
waste water from its shaft. It is no defense 
to an action for payment therefor, to 
say that the water was going to waste 
and was applied to no use by the mining 
company. The true question is, what was 
the value of the water to the railroad com- 
pany ? That is the true measure of dam- 
ages in the absence of a special contract. 
Ckkago A R. I, R. R. Co. v. NoHhem lU. 
C.ibL C7o., 36I1L 63. 

64. Failure to dellrer engine for trans- 
pertatlon— Horse and locomotiTe power. 

Poster & Co. contracted to furnish defend- 
ant, on the first of February, an engine to 
draw coal cars on a track of unusual width; 
the en^ne was not delivered till May. 
Foster a Co. having sued for the price, de- 
fendant showed in proof that an engine for 
such track could not be hired, and that he 
had to transport his coal by horses: Held, 
that evidence of the difference of cost of 
transportation between horse power and by 
the engine during the period of delay was 
admissible on the question of damages. 
PiUtimrgh Coal Company v. Foster dk Co., 59 
hLSt 365. 

But evidence that the defendants could 
have moved and hauled more coal with the 
engine than with horses, to show the profits 
from the increase, was inadmissible, being 
too remote. Id. 

65. Conversion of stoek. The measure 
of damages in trover for conversion of min- 
hig stock is not the highest market price 
between conversion and trial, bnt the market 
price at date of conversion with interest 



from that date and any special damage 
which may legitimately appear in the par- 
ticular case. BoyUm v." Huguet, 8 Wev. 
345. 

In trover for conversion of mining stock 
the measure of damages is the value of the 
stock. Bond v. Mount Hope Iron Co,, 99 
Mass. 505. 

The market value at date of conversion 
is the measure of damages in trover; but in 
the statutory action of claim and delivery 
of personal property, in case return be not 
made, the value at time of trial with the 
addition of the dividends since conversion 
is the only complete remedy. Bercich v. 
Marye, 9 Nev. 312. 

56. Talne of diteh. The ordinary and 

§ roper mode of proving the value of a water- 
itch is by showing its capacity, the market 
value of water in the vicinity, and the 
probable duration of the demand. Clark v. 
IVaiett, 35 Cal. 534. 

In such case evidence of the value or 
profits of certain mining claims belonging 
to the owners of the ditch and supplied 
therefrom with water to mine the same, is 
inadmissible in evidence to establish the 
value of the ditch, unless accompanied by 
farther evidence showing that the claims 
could not be worked without the aid of l^e 
ditch. Id. 

57. Sliares lent. The true measure of 
damages in an action for not re-delivering 
shares lent to the defendant upon a con- 
tract to return them on a given day, is 
not the market price at the time of the 
breach, but the market price at the time 
of the trial. Oioen v. Routh, 14 C. B. 327; 
2 Com. Law R. 365. 

58. Contraet to rescind stoek sale. 

J. sold stock in a silver mining company to 
T., and agreed that when T. should desire 
it he would take it back and repay the 
price: Held, that upon tender of the stock 
and refusal to refund the price, the meas- 
ure of damage was the price, with interest 
from date of tender. Laubach v. Laubach, 
73 Pa. St. 387. 

59. 8toek sale— Error eared by Tor- 
diet. In a suit for conversion of mining 
stock: Held, that though it was error to 
charge the iurv that plaintiff was entitled 
to recover the nighest market value of the- 
stock between the time of the demand and 
the commencement of the action; yet, if it 
appeared that the jury, notwithstanding 
the charge, gave the lowest instead of the 
highest price, the error in the charge was 
immatenaL Mensdes v. Kennedy, 9 Nev. 
152. 

60. Non-delivery of sliares. The 

measure of damages, in cases where there 
is a conversion of or failure to deliver a 
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oerUin number of shareii of stock having 
no peculiar value is their market value, 
either at the time of the conversion, when 
it should have been delivered, or at the 
time of trial, according to circumstances. 
Bowker v. Ooodwin, 7 Nev. 135. 

But the value of stock in a certain ditch 
company in connection with the ownership 
of a particular claim (a ranch) supplied 
bv the ditch, in an action for non-deuvery 
of the stock of that company, cannot m 
considered. Id. 

61. Hale of mlntnir shares. Upon a 
breach of contract for the sale of snares, 
the proper measure of damages is, the dif- 
ference between the contract price and the 
market price at the time of the breach. 
PoweU v. Jesaopp, 18 C. B. 335. 

62. IiOnnetioB bend. In suit upon 
an injunction bond in aid of a writ re- 
straining defendants, who were three 
miners, and were prevented from working 
their placer claim for 60 days, the value 
of their Uibor, proved to be $18 per day for 
the three men, allowed as proper damages. 
Campbell v. MtUa% 1 Mont 378. 

Damages upon the dtssolntion of an in- 
junction are to be estimated with refer- 
ence to the business of the party enjoined 
at the time of the service of the writ, and 
not upon conjecture founded on subse- 
quent developments not then anticipated. 
Qtar V. Shmo, 1 Pinney, 609. 

In an action upon a bond, the condition 
of which is to indemnify the plaintiffs *'for 
all damages they might sustain by reason 
of the wrongful suiug out of an injunction" 
by the defendants to stop the plaintiffs from 
working a certain gold mine, it is necessary 
for the plaintiffs to show a want of prob- 
able cause for the former suit, and also, in 
a legal sense, malice in bringing it But 
where it appears that the party who sued 
out the injunction really and hona fidt^ en- 
tertained thebelief that he had just grounds 
for his suit^ the idea of malice is negatived, 
and the action upon the bond cannot be 
supported. FaUB v. McAffee^ 2 Ired. Law 
(N; C.)236;S. C.,lld. 139. 

68. Tenants in eommon— Aoeonnt. 
In an action of account by a tenant in 
common of mines against his co-tenants, 
who have worked tne mines, neither the 
^neasure of damages allowed against a 
wrong-doer, nor against a part^ taking 
minerals by inadvertence, applies. One 
co-tenant having the right to work the 
mines, if he account to his co-tenants, all de- 
ductions are to be allowed. Job v. PoUorif 
L.R., 20Eq. 84. 

64. Agent sent abroad. If one who 

has been employed to act as an agent for a 
term of yearn at a distant place (California), 
upon a certain salary, haa been unjusti- 



fiably discharged before the expiration of 
his term, he cannot recover the expenses of 
his return home (Masa.) as a distmct item 
of charse; but estimating the actual loss to 
which ne was subjectea by reason of his 
discharge, the compensation agreed to be 
paid to him may be considereo, and fron 
this should be deducted such sum as by 
reasonable efforts he might have obtained 
for his time, and in determining how mmdi 
he might have obtained, for his time, re- 
f[ard majr be paid to the necessary expenses 
m reaching a place where he might obtain 
suitable employment TufU v. Plymouth 0. 
M. Co., 14 Allen, 407. 

65. Mortgagee workinjr mines. Where 
a mortgaged estate is of insufficient value 
to pay the mortga^, the mortgagee, on en- 
tering into possession, may open mines and 
cut timber, and he will be charsed only 
with the net profits; but where the CHttte 
is sufficient, a mortgagee in possession has 
no such right, ana u he opens or works 
mines he will be charged with the gross 
receipts, and will be disallowed the ex- 
penses of working. MiUett v. Davep, 31 
Beav. 470. 

Upon bill to redeem mortgaged coal Unds 
where the mortgagee in possession had al- 
lowed adjacent owners (who also were made 
defendants) to get the coal: Held, thai 
compensation should be allowed to the fall 
value of the coal gotten (the gross proceeds) 
without deductions, the mortgagee being 
bound to restore the property in its integ- 
rity. Hood V. Btuion, 2 Giff. 692. 

A mortgagee in possession, who had 
opened and worked mines on the mortgaged 
estate, charged with his receipts, but oib- 
allowed his expenses. Thomeyerq/t v. 
CrockeU, 16 Sim. 445. 

66. Eminent domain— Damages firoa 
geveranee. Where, in the case of land 
taken by a corporation, the minerals are 
reserved to the owner, the arbitrators are 
not bound to inquire into the question of 
damages resulting from the severance of 
the surface land from the minerals. In re 
Hvddersfield, L. R., 17 Eq. 476: But com- 
pare S. C. on app. L. R., 10 Ch. 92. 

67. Eminent domain— Intemption of 
transit. In the condemnation of land for 
railroad purposes, where the road ran be- 
tween tne owner's coal mines and his 
wharf, interfering with the transit of the 
coal, the facilities of the road as a means 
of transportation in substitution of the 
stream may be considered in estimating 
the damages. Cleveland^ etc B. B, Co, v. 
^o/; 5 Ohio, St 668. See Sea 30. 

68. Railroad— No title to eoal except 
for snpportr— Unopened mines. Where 
there are unopened coal veins on a tract of 
land over which a railroad ia condemned 
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the case may be treated as one of wild 
knds, and the farther inconvenience to 
opening the mines from the g[rade of the 
road-bed, etc., cannot be considered. As 
to the minerals themselves, the railroad 
"gets no title to the coal further than it is 
n^ed to support the surface." Searle v. 
Lackawanna B, Co., 33 Pa. St. 57. 

69. rondemnation of mining railroad 
bed by anotlier railroad. Where a rail- 
road attempted to condemn, as part of its 
road-bed, a part of a shorter railroad owned 
and used by the owner of an iron ore-bed 
as an appurtenance to such ore-bed: Heldf 
that coufiniuff the damages to tlie actual 
value of the land taken, and the ties and 
track as at present laid down, was not that 
just compensation intended by law, and 
that if the ore-bed and the remaining sec- 
tion of its railroad not taken were depre- 
ciated in value by such taking the owner 
must be allowed damages for such depre- 
ciation. In rt Poughk^pme it E. R, R, Co., 
63 Barb. 151. 

70. Damp depMits. Where the plaint- 
iff claimed damages for the deposit of a 
dump pile from a quartz lode upon his 
builaing lot, and it was shown tnat the 
cost of removing the dump would be 
greater than the value of the premises, the 
measure of damages is limited by the value 
of the lot — although, in ordinary cases, the 
measure of damages would be the cost of 
removal Harvey v. Sides M, Co., 1 Nev. 
539. 

71. TroTer— Coal in tlie mn. Defend- 
ant, in 1872, sank a shaft on its. own land 
333 feet west of the west boundary of its 
own land, to the depth of 549 feet, and 
worked its coal bed to and beyond such 
boundary. Upon defendants filing certain 
maps required by statutes in aid of ventila- 
tion, etc, in 1873, plaintiff learned for the 
first time that defendant had worked across 
bounds into his part of a stratum of coal 
two feet thick, and extracted 610 tons. 
Plaintiff then demanded this coal, which 
had long since been sold and disposed of. 
In trover for the coal so taken it was Held, 
that the measure of damages was the value 
of the coal at the mouth of the shaft less 
the cost of carriage from the breast where 
broken, which is only another mode of ex- 
pressing its value as it lay in the run where 
It had no value as a salable article. 2. That 
the conversion was complete at the moment 
of severance. 3. For the expense and 
tnrable of sorting, defendant could not 
claim to be reimbursed, but for the cost of 
brindng it to the pit's mouth they should 
be afiowed, because any person purchasing 
the coal in the pit would have deducted 
from the price such cost of carriage. Mc- 
LoM County C, Co. v. Long, 81 III 363. 



72* Trespass and troTor* A different 
rule of damages does not prevail in trespass 
for breaking and entering a coal mine and 
carrying away coals, from that which gov- 
erns in trover for the coals, except where 
circumstances of aggravation are relied on 
in trespass. The i^e is the same in both 
forms of action. Id. 

78. Eieention poretaaser asrainst ten- 
ant. Where an execution purchaser of the , 
reversion disputed the right of outstanding 
mining tenants, entered upon their posses- 
sion and took out lead ore to the value of 
93;248.40, his claim of right being in good 
faith: Held, that the measure of damages 
was the value of the ore less the royiuty 
which the lessees were paying; and less, 
also, the reasonable cost of raising the ore, 
with interest from date of mining and sale 
of the same. Chamberlain v. CoUmson, 4S 
Iowa, 429. 

74. Disdiarged agent— Reeonpment. 

The agent of a coal company, discharged 
before the expiration of his time, is entitled 
to compensatory damages. But in mitiga- 
tion of damages, where other employment 
has been obtained, the extent of compensa- 
tion received in such other employment 
may be shown, but if this other emplo3rment 
is a business requiring harder labor and 
more capital, the damages should not be 
reduced to the full amount of his earnings, 
but the amount to be deducted should oe 
left as a question of fact for the jury. Wil- 
liams T. Chicago Coal Co., 60 111. 149. 

75. Contract to ftimish transportation 
to fall capacity of a coal mine. Where 
defendants agreed to build a railroad con- 
necting with plaintiff's mines, and to receive 
and transport all the coal the plaintiffs 
should mine and offer to them for trans- 
portation, not exceeding the contract limit 
of one million tons, the contract not being 
definite in particnlars, and further, having 
been departed from as to its mode of exe- 
cution by consent, it was Held, 1. As to 
that which is not expressed in a contract 
but must be implied, such as the time, 
manner, and quantity of coal delivered, 
the law fixes a reasonable measure of per- 
formance which is to be regulated by the 
usual course of business. 2. That plaintiffs, 
while pursuing their mining operations in 
a reasonable and proper manner, were en- 
titled to transportation for all the coal they 
mined and offered. 3. If parties mutually 
adopt a mode of performing their contract, 
differing from its strict terms, or if they 
mutual^ relax its terms by adopting a 
loose mode of executing it, neither can go 
back on the past and insist upon a breach 
because it was not fulfilled according to the 
letter, though he may require a return to 
the terms in future. 4. As there was no 
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general market of sale for coal at the point 
of delivery, the measure of damages would 
be the price of coal in the market of sale 
less the expense of putting the coal into 
market from the point of delivery, and the 
cost of mining and preparing the coal and 
transporting it to the point of delivery. 5. 
If the defendants, by refusing to furnish 
transportation, compelled the plaintiffs to 
desist from mining up to their reasonable 
capacity of production, damages might be 
allowed for what would be the loss they 
suffered on the reasonable amount they 
were in due course mining. Hazleton Coal 
Co. V. Buck Mountain Coal Co,, 67 Pa. St. 
301. 

The diflSculty of determining the pro- 
ductive capacity of a coal mine, and espec- 
ially of establishing a pro-rate upon the 
productive capacity of many mines depend- 
ant upon the same railroad and the several 
methods which have been adopted to deter- 
mine such capacity, stated at length. Id. 

mBBGEB. 

1« Easement. An incorpKoreal easement 
is extin^^uished by unity of title and posses- 
sion. Coleman*8 Appeal, 62 Pa. St 252; B. 
& W. L. 0. 275. 

2. Jadgrment— Stock. Where the holder 
of alien upon mining stock which had been 
attached became the owner by assignment 
of the judgment under which it had been 
attached: Heldy that the assignment at once 
merged the lien, and the assignee, as against 
third parties, became the absolute owner 
of the stock. Strout v. Natoma Water Co,, 
9 CaL 7a 

8. Outstanding mining lease. — Hall, 
in 1823, made a lease of a tract of land for 
30 years, under which the tenant, Owens, 
entered. The lease was for farming pur- 
poses. In 1831, Hall*s devisee made a min- 
ing lease on the same premises to D., M. 
and L. Afterwards Owens became the pur- 
chaser of the reversion: Heldy 1. That no 
valid lease of the minerals could have been 
made which would authorize the lessee to 
enter while the original tenant was in pos- 
session. 2. But tnat such second lease 
would operate to prevent a merger, as D., 
M. and L. would have a right to enter and 
mine after the expiration of Owens' term, 
although he had in the meantime become 
the purchaser. 3. But if the deed convey- 
ing this second interest created only what is 
sometimes called a future lease, that is, a 
contract to have a lease to commence after 
the expiration of the first lease, then it con- 
veyed no present estate in the land, either 
in interest or possession. It would be only 
an interesse termini, which neither makes a 
merger nor prevents one, but which may be 



accelerated as to the time of its beoomiag 
an estate by possession through the merger 
of an antecedent vested term, by the termon 
purchasing the next immediate estate is 
reversion. Logan t. Oreen, 4 Iredell Eq. 
(N. C.) 370. 

MEXICAN AND SPANISH eBANTS. 

1. Mines. Nature of title to mines ii&- 
der Mexican Law considered. Boggi t. 
Merced M. Co., 14 CaL 281, B. &. W. L C 
131. 

2. Mexiean grant— Title to land. A 

mininff right or privilege under the Mexi- 
can oral nances relating to that subject, is a 
title to land within the meaning of the Act 
of 1851, and therefore the Board of Land 
Commissioners had jurisdiction to investi- 
gate a claim to such right. CT. S. v. CadU- 
lero, 2 Black. 18. 

8. Jurisdiction— Alealde—Minlnr 4ep« 

ntation. An Alcalde had no iurisdiction 
under the mining laws, and could make no 
title to a mine. The tribunal empowered 
to exercise this jurisdiction was the Mining 
Deputation of the territory or the nearest 
one thereto. U, 8. v. CasCillero, 2 Black. 
20. 

It may be safely inferred from the charge- 
ter and history of Mexico, that its supreme 
government reserved to itself the power over 
Its mines, and purposely withheld all jnris- 
diction of that nature from the local aathor 
ities of its distant and frontier territories. 
Id. 

4. Ordinances of 1788. The ordinances 
made and established by the King of Spain 
at Madrid in 1783, prescribe the mode of 
acquiring titles to min^ and were in force 
throughout the Republic/>f Mexico at the 
date of the American conquest of Califor- 
nia. U. 8. V. CaatiUero, 2 Black. 18. 

A strict oomnliance with the terms and 
conditions of tnose ordinances is required 
by the ordinances themselves, and is shown 
to be necessary on general principles by all 
the writers on the subject Id. 

5. Partidas — Compilacion dei Iidifls. 

By the law of the Partidas, mines were so 
vested in the King that they were held net 
to pass in a grant of the land, although not 
excepted out of the grant ; and where in- 
cluded in the grant, the grant was valid ss 
to them only during the life of the King 
who made it. Chouteau v. Moloney, 16 How. 
(U. S.)220. 

The compilation of the Indies enacted br 
Spain in 1783 was in force in all her Norta 
American colonies ; by these laws a certain 
property in the mines was granted to the 
subjects of Spain, subject to the payment 
of the Royal dues, and to be worked under 
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the " ordinanoes." Chouteau v. Moloney y 16 
How. 220. . 

%, Mines diseoTered after grant made. 

The discovery of a mine of gold or silver 
under the mining btWB of Spain (Mexico) 
did not destroy the title of the individnal 
holding a g^rant of the land; and the claim 
of the United States, if it have any, to 
mines of such metals in the land so covered 
by ^rant (the Alvarado grant), cannot be 
asserted in a case under the Act of 1851, 
for the adjudication of the validity of a 
Mexican grant (1854). Fremont v. United 
Staies, 17 Uow. 665. 

7« Estate eottTeyed— Confirmation. A 

patent in confirmation of a Mexican grant 
IS not restricted to the interest transferred 
by Mexico to its grantee, although such 
Mexican nunt did not convey the precious 
metak. Moore v. Smato; Fremont v. Flotoer, 
17 Cal 200; B. & W. L. C. 52. 

The ordinary grant of land bv the Mex- 
ican government transferred only an inter- 
est in the surface or soil, distinct from prop- 
erty in the metals. Id. 

8. Karlposa grant. At the date of the 
cearion of Uallfomia, no minerals of gold or 
silver had been discovered in the grants 
under consideration in this case (the Mari- 
posa or Alvarado grant, etc.), and of course 
no proceedings had been taken by which 
any individual interest had been acquired 
mm the Mexican government. Such min- 
erals, therefore, were at that time the prop- 
erty of the Mexican government, and passed 
by the cession to the United States ffovem- 
ment. Moore v. 8maw; Fremont v. slower, 
17 Cal. 200; B. & W. L. C. 52. 

9.> Registry. Reg^try is the basis of 
title to a mine, and no mine can be lawfully 
wofked until it is registered; nor can any 
title thereto be acquired either by the dis- 
coverer or by any other person, without a 
rmstry. United States v. CaetiUero, 2 
sSiek. 18. 

Kedstnr consists of an entry in a book 
kept by the proper public authority. Id. 

10. Registry— Denonclatlon— System. 

The Mexican and Spanish mode of registry 
ftnd denunciation of mines and the nature 
of their reservations and grants of mines 
considered. C/nited States v. CastiUero, 2 
Black. 17. 

11. Iaw of Spain. The history of the 
Spanish system of opening mines of gold 
and silver to the operation of individuals 
Wated. Id. Moore v. Smaw, 17 CaL 200; 
B. & W. L. C. 52. 

Review of the Spanish legislation on the 
robject of mines. Chouteau v. Moloney, 16 
How. (U.S.) 220. 

16 



18. Mexican roTolntlon. Upon the 
separation of Mexico from Spain, the mines 
of gold and silver, which until that period 
were vested in the Spanish crown, passed 
to and vested in tne Mexican nation. 
Moore v. Smaw, 17 Cal. 200; B. & W. L. C. 
52. 

18. Louisiana purchase lead mines. 

The concession of land made by the Span- 
ish government to St Vrain of the Mine 
Shibboleth in Missouri, is not subject to 
the forfeitures imposed under the Act of 
Congress of 1807. The United States may 
reserve the lead mines in the Louisiana ter- 
ritory, but liable to the privileges attached 
to them in the hands of Spain at the time 
of the concession made by her. WiUon v. 
ShvUih, 5 Yerger (Tenn.), 379. 

14. Lead Mines— Louisiana paretaase. 

Lead mines are not excepted in the Act of 
May 26, 1824, as to confirmation of French 
and Spanish titles; and an inchoate title 
under the French government to lead mining 

Sroperty may be confirmed. Delasstu v. u, 
., 9 Pet 117. 

15. Missouri lead mines. A Spanish 
grant of lead mines in Missouri considered . 
WiUon V. Smith, 5 Yerger (Tenn.), 379. 

16. Dnbnque— Indian and Spanish 
grant. The title of Julien Dubuque under 
an alleged grant in 1788 from the Fox In* 
dians of a large tract at the lead mines, in- 
cluding the now city of Dubuque, Iowa, 
though confirmed by the Spanish governor: 
Held, to be merely a permit to work mines 
and to occupy for that purpose the needful 
land. Chouteau v. Moloney, 16 How. (U. S. ) 
220. 

MILL SITE. 

1. Location of^ not Incident to ditch 
location. A notice of appropriation of a 
right of way for a water ditch is not a notice 
of the appropriation of the land upon the 
sides of it, nor of a mill site in connection 
with it Robinson v. Imperial M, Co,, 5 
Nev. 45. 

2. Appropriation of water. The loca- 
tion of a mine site is not an appropriation 
of water for purposes of the mill site. 
Ohiier. Id. 

MimBS. 

1. The word coTcrs new mines. It is 

not waste for the lessee of lands ** with the 
mines,*' etc, to open a new mine. Darty 
V. Askwith, Hob. 234, S. C. Hutt. 19. 

S. Unopened. A vein is not a mine until 
it is opened. Astry v. Ballard, 2 Mod. 193. 

8. Teln. The word "mine" does not 
necessarily intend the whole vein. Shaw v. 
Wallace, 1 Dutch (N. J.), 453. 
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4. Mines indvded hj general terms. 

A. being seised in fee of a manor granta 
"the stud manor, messuages, lands, com- 
mons and mines.'* The grantee leases ** all 
the messuages, lands, tenements and he- 
reditaments " that he had in the said manor, 
omitting the word mines: Held, that not- 
withstanding, the lessee mi^ht work all 
mines that were open at the time of the de- 
mise, but he cannot open a new mine. 
Asiry V. Ballard, 2 Mod. 193. 

5. Identified by parol erldenee. Where 
there is a grant of lands under farms, the 
identity of the mines is a question of fact, 
and may be decided by evidence dehors 
the deed. Field v. Beaumont, 1 Swaust. 
204. 

e. Terms not corering. The reserva- 
tion of " rents, fines, •• and all other 
royalties and manerial jurisdictions what- 
soever," is not a reservation of mines. 
TowfUey v. Oibton, 2 Term. 701. 

7. Loeal synonym. The word "mine,*' 
used in the sense of "ore" or "mineral*' 
in presentment of the free miners of the 
Forest of Dean. Smirkes* Rep, qf Vice v. 
Thomas, 129. 

8. As a descrlptire word— Mortgage. 

Where a controversy arose between Bran- 
dow and the PocotiUo Silver Mining Com- 
pany, as to the ownership of eight hundred 
feet of mining ground, and on an amicable 
settlement, a contract was entered into be- 
tween them, in which, after reciting the con- 
troversy as to such minins ground " known 
as the Pocotillo Mine," Brandow agreed to 
convey to said company all his ri^t, title 
and interest in " said claim or mine," and 
the company agreed among other things to 
pay Brandow $15,000, and that the con- 
tract should "operate as a lien by way of 
mortgage upon said mine" to secure the 
same: Held, that the mortgage was re- 
stricted to the mining ground in controversy, 
and could not include the Pocotillo Mine, 
in fact, which embraces much more ground; 
and that the words " Pocotillo Mine" being 
used in the contract to desi^ate certain min- 
ing property therein specifically described, 
coula not be construed to intend any ad- 
ditional part of the larger tract afterwards 
known as the Pocotillo Mine. Brandow v. 
Pocotillo S. M. Co,, 6 Nev. 169. 

9. Presnmptlon that mines ^o with 
the soil— Cnstom. The ownership of all 
mines other than royal mines is by the com- 
mon law of England "in the owner of the 
freehold of the soil;" but this ownership 
may l)e qualified by a custom such as tin 
bounding. Rogers v. Brenton^ 10 Q. B. 26; 
12 Jnr. 263; 17 L. J. Q. B. 34. 

10. Distinction between mine and 



quarry. The distinction between a mine 
and a quarry is, that in a quapy the surkee 
is removed, and in mining the beginning 
only is on the surface, and a roof is left over 
head. Darvill v. Roper, 3 Drew. 298; S. C, 
24 L. J. Ch. 779; see Cleveland v. Mejfrick, 
37 L. J. Ch. 125; S. C, 17 Law Times R. 
(N. 8.) 238; Brown v. Chadwiek, 7 Irish, C. 
L. 101. 

The distinction between mines and Quar- 
ries stated. LiaioweU v. Oibbings, 9 iriah 
C. L. 22a 

11. Qnarry or mine. Whether a work- 
ing be a mine or a quany is a question of 
fact And the court wul not decide as 
matter of law, that a freestone bed worthed 
underground through a level, is a mine. 
Rex V. Dun^ford, 4 Nev. and Man. 349; S. 
C. 2 A. & E. 668; S. C.l H. & W.93. 



12. Quarries dlstlngrulshed from— Ire* 
land. A tenant for lives renewable forever, 
having demised for years part of the lands 
upon which there vras at one time an open 
quarry (which he was in the habit of woik- 
mg for sale), without any reservation or 
exception in the sub-lease : Held, the snb-teo- 
ant waa not entitled to work the quanr for 
sale, and that his landlord had the right to 
enjoin him. There is no analogy between 
open quarries and mines. Mansfidd v. Craw- 
ford, 9 Ir. Eq. 271. 

18. Royal mines* The word mines alone 
nor the word lands not sufficient to pa» 
royal mines. Chreal ease qf Mines, Reg, v. 
Northumberland, Plowden, 337. 

14. Shares— Interest in lani. A sale 
of shares in the Mining Company of Ire- 
land, who are possessed of mines and other 
real property, and which shares are made 
transferable oy a private act of parliament, 
is a sale of an interest in lands within the 
statute of frauds, and required a note or 
memorandum in writing. Boyce v. Oreene, 
1 Batty, 608. 

15. YTorkings distinct from miies. 
The expression " other lands or grounds," 
construed with the context to refer to pits 
and quarries, as distinguished from mines. 
Hedley v. Fenwick, 3 H. & C. 349; MidgUj! 
V. Richardson, 14 M. & W. 595. 

16. Deep stone workings. A Hue- 
stone working, where the stone is taken 
out through shafts and tunnels, is a mine. 
Rex V. Se<Sjley, 2 B. & Ad. 65. 

17. Underground workings. The 

word mines implies underground workings. 
BeU V. Wilson, 1 Law Rep. Ch. App. 303; 
S. C. 35; L. J. Ch. 337. 

18. Sale of the soil analogovs to ■fl- 
ing. A testator had been in the habit of 
selling gravel, peat, and bog-earth from his 
waste lands; after his decease the trostees 
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continued to make like sales: HM, that it 
was analogous to the continuing of open 
mines, and the proceeds were ordered to be 
treated as the income of the land; and that 
new pits for such digging might be opened 
as parts of one work, cinoley v. WelUsley, 
35Beav. 6da 

19. Test— Poor rate. The mode of 
working, without reference to the material 
extracted (freestone), is the criterion to as- 
certain what constitutes a mine, under the 
poor-rates act. Rex y. Dutufard, 4 Nev. & 
Man. 349; & C. 2 A. & £. 568; S. C. 1 
H. & W. 93. 

80. The iig4it to mine, how aequired 
•r ioflt. "The right of mining is a subject 
of grant, and mav be transferred or as- 
signed. It is said to be a right which lies 
in grant and cannot be transferred without 
de^** and if such a right is once acquired 
it cannot be lost by non-user or by any 
means other than the same as were neces- 
sary to acquire it MeBee y. Lqftis, 1 
Strobh. Eq. (S. Car.) 90. 

21. Ground essential to working of 
mine treated in e^inity as parcel of the 
■ine. A transaction with a parcel of land 
essential and absolutely necessary to the 
working of the colliery: Held, to amount to 
a breacn of a coyenant made with respect 
to the colliery itself, to not impeach a cer- 
tain annuity to come out of the profits of 
the colliery, the same as if the colliery it- 
self had been the subject of the transaction. 
Pitt V. WiUianu, 5 Ad. & El. 885; S. C. 
below, 2 Id. 419; 4 Key. & Man. 412. 

22. Depth of strata affeeting snrfiice 
works. The difference between the coal 
strata of Ensland and of New Brunswick as 
to depth ana mode of working stated in ar- 
guments and referred to in opinion upon a 
question of the materiality of injury to the 
sarface from mining, or rather, in the form 
of a query, whether considering such injury 
{hUer aUa) a reservation of coal should im- 
ply a right of entry under a crown grant 
Meiiahon y. Bertan, 2 Allen (New Bruns- 
wick), 321. 

2S. Clay pits. "Clay pits," excaya- 
tions where clajr for fire-brick and pottery 
purposes is obtained, worked by shaits and 
like coal beds in this and other respects, 
are mines. Bex y. BreUell, 3 B. & Ad. 424. 

24. Lime works. Lime works (quarry 
and kiln) are not a mine. Bex y. Albeiimry, 
1 East 534. 

25. Hlate- work. A slate-work or Qjar- 
Tj is not a mine. Bex y. Woodland, 2 East 
164. 

, 25. Jurisdiction— Lex loci. A cred- 
itor of a mining corxK>ration can proceed 



against its real estate in the courts of the 
State where situated without any reference 
to prooeedin^ in another State against 
such corporation; and such proceedings in 
another State cannot affect the title to such 
property. Simpkins y. Smith <fc Parmelee O, 
JT. Co., 56 How. Pr. (N. Y.) 56. 



mine 
y. 



27. Underlying coal seam. A lower 
lying stratum of coal unknown at the time 
of sinking the shaft to the upper seam, or 
at the time of the deyise of the upper seam, 
although it cannot be worked through the 
old mine shaft, is not a new mine. It is to 
be treated as haying all the incidents, or as 
parcel of, the old mine. Spencer y. Scurr, 
31 Beay. 334. 

28. Coal way. There may be a ''mi 

rtt** without a "coal way." Stoty 
d Windsor, 2 Atk. 650. 

29. Proof of gold mining. Eyidenoe 
that a person is at work on a claim, and is 
mining, and is at wotk with tools commonly 
used by ^Id miners, is sufficient to justify a 
jury in nnding that he is mining for gold, 
witnout any proof that he has found any 
gold in the claim. Hill y. Smith, 27 CaL 
476. 

80. Separate minerals in sereral pro- 

f^rietors. The right to the tin ma^ be in 
he lord of the manor, while the right to 
another metal (copper) may be in the ten- 
ants; and the usage which establishes the 
right of the lord to one may establish the 
right of the tenant to the other. Curtis y. 
Daniel, 10 East. 272. 

81. Name of Mine— Mistake. The mine 
intended by a certain name may be shown 
upon proceeding in eouity, brought to re- 
strain proceedings at taw, based upon the 
proposition that the mine intended in the 
contract was in fact the mine named; when 
the original understandings of the parties* 
intend^ a different mine o^ such a name, 
and the name used, though intended for one 
mine, was really the name of another. 
Freedonev. DeCamp, 17 N. J. Ch. 509-517. 

82. Slandering mine. Where one 
knowing more than others of the occult 
qualities or internal yalues of land (an iron 
bed), and knowing or believing the condi- 
tion to be one thing, he represents the facts 
differently to the prejudice of the owner, 
he is liable in damages. PcmU y. Halferty^ 
63 Pa. St 46. 

88. Timber cases— Account. There are 
many instances where the court has decreed 
an account (of waste) in the case of mines, 
which they would haye not done in cases of 
timber. Jesus' College y. Bloom, 3 Atk. 262. 

84. Timber. The working of a yalu- 
able mine maybe distinguished from the 
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ordinary trespass of cutting timber. UniUd 
JSUUe$ V. ParroU, 1 McAlL C. C. 271. 

85. 5ew workings not new mines. 

A mine being opened, the tenant for life is 
not obliged to pnrsne the vein of ore un- 
derground, but may sink pits in pursuit of 
it . And so it was resolved ** on great con- 
sideration, and consulting and examining the 
most able miners." Clavermg v. Clavering, 
Macnaghten's SeL Ca. 221; S. C. 2 Peere 
Wms. 388; SeL Ca. CL Temp. King, 79; 
2 Eq. Ca. Ab. 689; Mosely, 219. 

See Vein; Lodk; Ledob; Quarrt; Poor 
Rats. 

MUIEBALS. 

1. Yarlons meanings considered. The 

various meanin&s of ttie word minerals 
stated and considered. DarvUU v. Roper ^ 3 
Drew. 298; S. C. 24 L. J. Ch. 779. 

2. Extent of meaning. Everything ex- 
cept the mere surface, which is used for 
agricultural purposes, whether gravel, mar- 
ble, fire-clay, or the like, comes within the 
word mineral, when there is a reservation 
of the mines and minerals from a grant of 
land. Midland Railway Co, v. Checkley, 
Law R. 4 Eq. 24. 

8. Meaning explained by context. In 

an agreement for partition and the deeds 
carrying out the agreement, the mines of 
lead and coal and oUier mines and minerals 
were excepted, and it was expressed that 
the profits of the mines excepted should be 
taken according to the respective estates of 
the parties: Held, that the word minerals 
was limited by the context to include sub- 
stances of a mineral character which could 
be worked by mines, as distinguished from 
quarries and that limestone quarried from 
the surface was not within the exception. 
*DarviUe v. Roper, 3 Drew. 298; S. C. 24 L. 
J. Ch. 779. 

4. Constmetion— Unknown mines— 
Paint stone. By a conveyance of ** mines 
and minerals," tne grant does not convey 
everything in the mineral, as distinguished 
from the animal kingdom. 

But the expression cannot be restricted 
to ** metalliferous ores.'* And it includes 
mineral deposits in strata or beds as well as 
veins. And in this particular case was ap- 
plied to a deposit of ** paint stone " found 
on the premises, although when the deed 
was made the land may nave been supposed 
to be valuable for copper ore alone, nart- 
well V. Camman, 2 Stock. Ch. (N. J.) 128. 

5. Definition— Stone. The term " min- 
erals " is more frequently applied to sub- 
stances containing metals, but in its proper 
sense includes au fossil bodies or matters 



dug out of mines; in this sense, beds of 
stone may be included in the word minerak 
Roem V. Wainman, 14 M. & W. 859; S. 
C. 2 Exch. 800; S. C. 15 L. J. Exch. W; 
B. & W. L. C. 1. 

6. Materials. The word '*minends" 
occurring in an Act of Parliament in a cer- 
tain connection treated as introduced by 
mistake for the word ** materials." Id. 

7. Stone. Stone got from quarries ist 
mineral. MiekldhwaU v. Winter^ 6 Exch. 
644; a C. 5 Eng. L. & K 626; S. C. 20 L 
J. Exch. 313; Midland R. Co. v. Checik$, 
Law R. 4 Eq. 24. 

8. Iiooselwnlders— FaUIng wsmwi- 
Aeoretion. Where laige masses of stone 
had, from time to time, fallen from some 
cliffs above upon the field of a copy -holder, 
had become partially imbedded in the soil, 
and had so remained immemorially, al* 
though one fall was shown to have oc<^irred 
at a particular time many years before, it 
was Held, that they were parcel of the soil, 
and as minerals, belonged to the lord and 
not to the copy-holder. Dearden v. Bvom, 

5 M. & W. 11; 2 H. & H. 7. 

9. Soil. The word *' soil,'* as used in an 
enclosure act, wherein special mention was 
also made of minerals, construed to refer to 
the surface only. PreUy v. Solly, 26 Beav. 
606. 

10. Gravely stone^ ete. It is not every 
substance which is raised from under toe 
surface of the soil that is to be considered 
the produce of a mine, e. g., gravel, stone, 
mart, sand, and the like. Rex v. Woodkmd, 
2 East. 164. 

ll^l Fossils. The word "fossils'* may 
in a^trict sense apply to stones dog or 
quarried. Earl qf Aoeae v. ffainmam, 14 M. 

6 W. 859; S. C. 2 Exch. 800; S. C. 15 L J. 
Exch. 67; B. & W. L. C. 1. 

12. China clay. A bed of China day ii 
included in a reservation of mines and min- 
erals. Hext V. Gill, Law R. 7; Ch. App. 
699; S. C. 3 Moak, 574. 

18. Briek Earth— Substrata— Rewia- 
tion— Sorfiiee. Where under an endosue 
act there was a reservation of *' all mines, 
minerals, stone, and other substrata," with 
right of entry, etc., " making compensation 
for any damage to the snr&tce:" Held, that 
a deposit of brick earth must be estimated 
as part of the surface, and not as parcel of 
the reserved minerals and substrata. Chtrck 
V. Enclosure Com,, 11 C. B. N. S. 664. 

14. Oil. Oil is a mineral. Kier v. Pe- 
tereon, 3 Pgh. 201; and see Kier v. PeUnon, 
41 Pa. 357. 

15. Pass by ieed. Minerals tae a cor- 
poreal hereditament, and pass bv apt words 
m a deed, though not susceptible of Uveiy 
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of seisin. CatdweU r. Fulton^ 31 Pa. St. 
474; see 32 Id. 241, and S3 Id. 229. 

16. Proof of coal bed, by depotiit on 
other buids— Expert. For the purpose of 
showing the existence, quantity, ana qual- 
ity of coal in certain lands, it is competent 
to prove that seams of coal have been 
opened and mined upon other lands in the 
immediate vicinity and similarly situated, 
in connection with the opinions of wit- 
nesses, skilled in the geolo^cal formations 
of the neighborhood, that like seams exist 
on the lands in question. SUivmbaugh v. 
SmUk, 23 Ohio St 594. 

17* Attempted severance of ores inti- 
iiately mixed—Evidence. Where com- 
plainant claimed a certain vein under his 
emnt of " zinc ore and other ores except 
nanklinite,*' and the defendant claimed it 
as a vein of franklinite, the ores being in 
fact found intimately mixed in the vein: 
H4dt that the fact of long previous working 
of the vein as a zinc mine, with conveyance 
thereof as such, and the formation of compa- 
nies and erection of works for mininc it as 
a zinc vein, and the fact that franklinite 
was a comparatively worthless iron ore, and 
the name itself much more recent than the 
original workine of the mine, as well as 
other extrinsic mcts, should be considered 
in definin^r the j^nt, and that under the 
evidence the vein in dispute belonged to 
the complainant as a vein of zinc ore. N, 
J. Zinc Co, V. BosUm F, Co,, 15 N. J. Ch. 
418; overruling 8. C. 13 Id. 322. 

MINERAL LAKBS. 

1. Uniform policy. In construing a 
particular or local Act of Congress the uni- 
lonn legislation of the government in re- 
gard to its lead ore lands, will be looked to, 
to aid in the interpretation of such statute. 
17. 8. V. Gear, 3 How. 120. 

.2. Commonly reserved. Where the 
court perceives a settled policy in recard to 
a particular class of lands, especially such 
as are supposed to be of peculiar value, no 
ec^iiivocai words in the statute will be suffi- 
cient to allow a departure from such a 
policy. AUy, Oen, v. Smith, 31 Mich. 360, 
and see Morton v. Nebraska, 21 WalL 660. 

t. Exempt firom Pre-emption Laws. 

Neither the Act of 1858 as to the location of 
seminary land, nor the Act of Congress do- 
nating it, allows mineral land to be located. 
Bwrd^ V. Smith, 14 Cal. 380. 

Mineral land is expressly exempted from 
pre-emption by the legislation of Con- 
gress (1869). Boggs v. Mtreed M, Co. 14 
OaL281;B. &W. L.C. 131. 

4. Patent— Mineral Deposits— Posses- 
sion. A patent for agricultural lands, re- 



turned by the surveyor as agricultural 
lands, does not pass title to "known min- 
eral deposits." QoJd HiU Q. M, Co. v. lah, 
5 Oregon, 104. 

The open and notorious possession of the 
locator of a claim on a sold lode is notice 
that the land contains "known mineral de- 
posits," and the patent of the United States 
conveys no title against such mining loca- 
tion. Id. (1873.) 

6. Minerals not worth working. There 
is no certain criterion to determine between 
mineral lands and those that cannot be 
classed in that categorv; lands may contain 
the precious metals but not in sufficient 
quantities to work them as mines; the sub- 
ject considered. Ah Tewy. Choate, 24 CaL 
562. 

6. Caltfornia— Borden of proof. An 

applicant for patent tmder the Act of Con- 
gress of July 23, 1866, entitled "An Act to 
quiet laud titles in California," must not 
only aver, but prove that the lands contain 
no mines of gold, silver, copper or cinnabar. 
(1869.) The Secretary v. McQarrahan, 9 • 
Wall. 299. 

Mandamus to compel the issuance of a 
Patent under that Act cannot be sustained. 
Id. 

7. R. R. Resenrations^Mineral tracts 
not mnted. The clause in the Patent of 
the United States to the Western Pacific 
Railroad Company for land granted to aid 
the construction of its railroad, which ex- 
cepts "all mineral lands, should anv be 
found to exist in the tracts described,*' is 
equivalent to an exception of all the subdi- 
vwions which were mineral lands. "In 
other words, the patent grants all of the 
tracts named in it which are not mineral 
knds." McLaughlin v. Powell, 50 Cal. 64. 

The fact cannot be assumed that all the 
lands described in such patent are mineral 
so as to make the exception void. Id. 

8. U. 8. tallroad reserrations— Qnick- 
silver. The court assumes, the contrary 
not being alleged, that lands containing 
cinnabar or quicksilver, are mineral lands 
within the meaning of the Act of Congress 
of July 1, 1862, granting lands to the West- 
em Pacific Railroad Co. McLaughlin v. 
PoweU, 50 CaL 64. 

See PuBUC Domain. 



MINERAL SPRINGS. 

1. Profits of springs. The profits of a 
mineral spring are part of the produce of 
the land. Rex v. Miller, 2 Cowp. 619. 

2. A Trade. The proprietor of mineral 
springs, using them as a source of revenue, 
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is entitled to sue for dama^ resnlting to 
his business as such propnetor, hy reason 
of injury to, or interference with, such 
springs. Bonner v. Weihom, 7 Ga. 276. 

8» Pro rata— Increased Talae. If one 

rent a piece of land, together with a min- 
eral spring thereon, at a gross yearly rent, 
he is ratable to the poor in respect of the 
whole of such rent, tnou£[h in fact the 
annual value of the land, independent of 
the spring, is only one-fifth of its value 
with the spring. Hex y. Miller, 2 Cowp. 
619. 

4. Explaining eontraet by nature of 
basinoM* Upon the construction of an 
agreement to rent a medicinal s|)ring, and 
for building a platform about it: Heldt 
that the nature of the spring, and the use 
made of it by the owner, were admissible 
in explanation of the " ambi^ity ** of the 
contract, and to show the mtent of the 
parties that it should not be used to the 
exclusion of the owner, and should not be 
enclosed by the other party. ArmisUad v. 

* MeGuire, 46 Ga. 232. 

5. Arkansas Hot Springs. Special leg- 
islation of Congress in regard to the land on 
which the hot springs of Arkansas are 
situate, considered!. Sot Springs casee, 92 
U. S. 698; Oaines v. HaU, 93 U. a 8. 

6« Trade mark— I^Jnnotion* Where 
the waters of mineral springs have acouired 
a reputation under certain names, and such 
names have been adopted as a trade mark, 
the property in such trade mark is entitled 
to protection by injunction. Congress and 
Empire Spring Co. v. High Rock Spring Co., 
46 N. Y. 291; Dunbar v. Olenn, 42 Wise 
118. 

See Trade Mabk. 



MINING DISTRICT. 

1. English local oastom— Bar-master 
— Judlolal officer taking leaser-incom- 
patible relations. By the custom of a 
lordship in a lead-mining district, there was 
an officer called a bar-master, appointed by 
the lord to see that the duties of lot and 
cope, etc., were properly accounted for to 
the lord ; to be indinerent and to do jus- 
tice between miner and miner, and miner 
and adventurer, and the miner and the lord; 
to apportion veins of ore newly discovered 
between the discoverer and other adventur- 
ers, and the lord; to enforce proper working 
of the veins ; to keep a disn by which all 
the ore could be measured ; to pumsh small 
depredations, and to collect fines. In case 
of certain defaults, he was himself liable to 



fines, payable to the lord of ihe field or hb 
farmer. Certain disputes within the lord- 
ship were tried at a customary court called 
the Barmote Court, before the deputy stew- 
ards and a jury who were summoned by the 
bar-master or his deputy on precept from 
the deputy steward. The summoning offi- 
cer selected them at his discretion. Tbe 
lord granted, by indenture, to A. for yean, 
in consideration of a certain fine and rent, 
all the mines in the district, with thedntiei 
of lot and cope, and also, for the same tens, 
the office caUed the bar-mastership, with 
all profits, etc, thereto belon^ng. at a rent, 
witn a proviso for re-entry, if the grsotce 
should make deputation of the office with- 
out license, or without having such deputa- 
tion enrolled: Held, that the grant as to the 
bur-mastership was void because the grants 
ees took an interest as lessee or farmer, in- 
compatible with the duties of bar-master; 
2. That the grant was not void as giving 
inoompatible offices, the lease not confe^ 
ring an office ; 3. And that on an iwie 
whether or not A. was a bar-master at a cer- 
tain time, the verdict on the above fsdt 
ought to be entered in the negative. Ark" 
wnght y. CanireU, 7 Ad. A K 56S. 

2» District rules rec<^rniaod. Themin- 
ing laws of the United States reco^ize and 
sanction the custom of the miners m oigan- 
ized mining districts, to adopt local laws or 
rules governing the location, recording and 
working of claims, not in conflict with state 
or federal le^slation. Oolden Fleece Cs. t. 
Cable Con, Co., 12 Nev. 312. 

8. District mlcs need not l>e proTel 
in ejectment Plaintiff in ejectment for a 
mimng claim, after proving an actual and 
prior possession, need not show the district 
rules, nor prove compliance with them until 
his prima facie case made by such proof of 
possession, has been atta^^ked by the de- 
fendant. Sears Y, Taylor, 4 Colorado (1878). 

4. Clian^ of bonndaries. The bounda- 
ries of a mining district may be changed, 
but such change cannot interfere with ridits 
vested under district rules existing hmn 
the change. King v. Edwards, 1 Mont 836. 

5. Jurisdiction of UnitedStatcseoirU. 

Where the only questions to be litigated in 
suits to determine the rights to minnig 
claims are as to what are the local laws, 
rules, regulations and customs by which the 
riffhts of the parties are governed, and 
wbether the parties have in fact oonfonncd 
to such local laws and customs, the courts 
of the United States have no jurisdiction of 
the cases under the provisions of the act 
giving jurisdiction in suits " arising nnder 
the constitution and laws of tbe United 
States." Trafion v. Nougues, 4 Saw. 17& 
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6. No Beeessity for.* It is not essen- 
tiftt that luiniDg districts should be organ- 
ixed and local rules adopted in order that 
mining claims may be held on the goyem- 
ment title thereto acquired. A compliance 
with the mining laws of the United States 
is sufficient to secure the claim. Oolden 
FUeu Co. V. Cable Con, Co., 12 Nev. 322. 



MISTAKE. 

1. As to quantity— Acquiescence. A 

mistake in the quantity of coal land con- 
veyed, being an excess of about 850acresover 
the supposed quantity of 6,123 acres men- 
tioned in the deed, being long acquiesced in 
and valuable improvements having been 
msdein connection with the coal thereunder, 
a rescission of the contract was refused, and 
also compensation for the excess. Western 
M. «fe M. Co, V. Peytona Cannel Coal Co,, 8 
W. Va.406. 

8. Reformation — - Sererance. Where 
land was conveyed reserving ore, but it 
was asserted that the parties had agreed 
on a reservation of the ore for certain fur- 
naces only, and that it had been otherwise 
written by mistake: Held, that a court of 
equity could relieve such mistake and re- 
form the deed; but the fact not being ad- 
mitted, an issue of fact was, in the discretion 
of the court, submitted to the jury. Hud- 
torn Iron Co, v. Stockbridge Iron Co,; Stock- 
hridut Co, v. Hudson Co., 102Mass. 45; S. C. 
107 Mass. 290. 

But such mistakes must be proved beyond 
a reasonable doubt. S. C. 107 Mas& 290. 

The delay of a party to a deed reserving 
ore, to bring suit to reform such deed, 
when the delay was based on his construction 
of the contract which had been originally 
assented to by the other party, is not laches. 
Id. 

The question of the intention of parties 
as to the insertion or wording of a reserva- 
tion of ore in a deed, may be submitted as 
an issue of fact to a jury. Id. 

8. Unstamped conreyance shonld be 
reformed, not canceled. Where E. con- 
veyed interest in a mining claim to W. and 
M. respectively, by unstamped conveyances, 
whyfterwanis conveyed tne same to C. by 
conwyance good in form; 'and K. after- 
wards conveyed his remaining interest to 

*VoTK.~Blnoe the oongressional leglslstlon of 
iai^l873, the mining district organiutions have 
bMA pnctically sbandoned in moit placet. They 
ksTe left their mark as geogxmphloal divitiona, bat 
their mlea are supplied to a great extent by the 
•eta rtferred to, as well as bj stote and territorial 
Matotea. Except where no common width for lode 
elaima has been eetabllthed, and excepting, alao. 
tha caae of crowded plaoer diggings, the further 
•ttampt to create or continue district organisations 
Ma only be productive of confusion and mischief. 



C, and then filed a bill in equity against 
C. to correct an alleged mistake in the lat- 
ter conveyance, on the ground that he con- 
veyed more than was intended, and in order 
to make out the mistake it is necessary 
to repudiate his former unstamped convey- 
ances to W. and M. , a court of^ equity will 
not correct the mistake in order to allow 
him to avail himself of the adA antages to 
result from repudiating his prior un- 
stamped conveyances. E<juity reqnires 
that ne should make good his former void 
conveyances, and he who asks equity must 
do equity. Kinney v. Con. Virginia M, Co,, 
4 Saw. 383. 

4. Mistake cured by counter mistake. 
If a party, in making a conveyance of part 
of a mining claim, makes a mistake against 
himself as to the amount conveyed, and in 
another part of the same conveyance makes 
a mistake in his favor of a corresponding 
amount in another portion of the same 
mine, and the grantee obtains no more in 
the aggregate tnan he purchased and paid 
for, the equities are equal, and a court of 
equity will not, on the application of the 
^ntor, reform the conveyance by correct- 
ing the mistake against him to the injury 
of the other party upon the entire transac- 
tion. Kinney v. Con. Virginia M. Co,, 4 
Saw. 383. 

5. Mistake cured by Estoppel. Where 
parties had acted upon a certain decree 
which was in fact void, whereby twenty 
feet on the Comstock lode had been set off 
as the several property of the plaintiff and 
another; and oefendant had purchased such 
twenty feet from the plaintiff, both parties 
treating the decree as valid, the plaintiff 
having received his price, and the defend- 
ant having, by its expenditures, greatly in- 
creased the value of the property, there is 
no such mistake as a court of equity will 
correct Equity will act upon tne same 
hypothesis on which the parties have acted. 
Kinney v. Con. Virginia li. Co,, 4 Saw. 383. 

MOBTOAOE. 

1. Mortgagee working mines— Ac- 
connt. A mortgagee who holds property 
in pledge is responsible for it in its integ- 
rity; therefore a mortgagee of lands con- 
taining underneath unopened coal fields, 
who allowed the owners of adjacent coal 
mines to explore and work the coul, on a 
bill filed by the mortgagor against him and 
such coal owners, was held responsible; 
and, besides the common decree, the court 
directed an account of all coal worked by 
the defendants, or either of them, or of the 
proceeds thereof. Hood v. Eaeton, 2 Giff. 
692. 

2. Does not prerent qnarrying. The 

proper use of a quarry cannot be considered 
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waste, and will not be enjoined in favor of 
a mortgagee, and especially of a mortgagee 
who hfui nimself sold the premises to the 
mortgagor as a quarry lot. Vervalen v. 
^ N. J. Ch. 



Older, 4 Halst. 



98. 



8. Mortgagee may work minet. A 

mortgagee who has entered may lawfully 
work a gold mine, applyin^^ the money upon 
the mortgage debt. Irtom v. Davtdson, 3 
Ired. Eq. (N. Car.) 311. 

4. Mortgagor nay eoatlnae mining. 

A charge of waste (mininj^) whereby the 
mortsa^ security is diminished, is always 
a sumcient ground for an injunction as be- 
tween mort^igor and mortgagee: but when 
the property was purchased and is occupied 
for mining purposes, use of the property in 
mining operations cannot be considered 
waste. Capner v. FlemmgUm M. Co,, 2 Or. 
Ch. (N.J.) 467. 

6. Foreelosnre not stayed hj contract 
to take pay ont of claim. If A. mort- 
gages his mining claim to B. to secure 
a debt which he owes to C, and which is 
already due, and a clause is inserted in the 
mortgage that B. is to pa}r the debt as fast 
as it comes out of the claim, after deduct- 
ing three dollars a day for each day's work, 
and there is no stipulation to extend the 
credit on A.'s debt to C, the clause does 
not amount to an agreement that the debt 
shall be paid only out of the proceeds as 
they come out of the claim, after deducting 
three dollars per day, and the mort^^age 
may be foreclosed oy C. at any time. 
Sharpe v. AmoU, 51 CaL 18a 

6. Expense! of mining. A mortgagee 
in possession and working a mine or quarry 
cannot charge any loss in the undertaking 
against the mortgagor. MUUU v. Davey, 31 
Beav. 470; Hughe* v. Williams, 12 Yes. 49a 

7. Opening mines— Expenses. Amort- 
gEigee cannot open a ({uarry or a mine upon 
tne mortgaged premises, and chaige the 
expense against the mortoagor upon the 
accounting. Httghe* v. WUliamB, 12 Yes. 
Jr. 493. 

8. Mistake— Exception of ore deposits. 

The New Jersey Franklinite Company ex- 
ecuted to the complainant a mortgage of 
certain lands, in which mortgage, by agree- 
ment of the parties, certain ores were to 
have been excluded. Afterwards a second 
encumbrance was made wherein the ores 
were intentionally included: Heldy that the 
mistake in the first mortgage was not such 
as equity was bound to reform (Comelison, 
J., and Yandyke, J., dissenting). New 
Jertey Franklinite Co, v. Ames, 1 Beasley 
(N. J. Ch.), ee and 512 and 507. 

9. LcTy upon mortgagor's interest. 

The interest of a mortgagor in a mining 



claim is liable to attachment and sale under 
execution, and the purchaser acquires the 
right of possession asaeainst the mortgagee 
until foreclosure. HiUsey v. Martin, 22 
CaL 645. 

10. Aeeonnt. Mortgagee of the shsie 
of one tenant in common of a mine, miy 
maintain a bill for an account against tM 
mortgagor and the co-tenants in common. 
BenUey v. Bates, 4 Y. & C. 182. 

11. Famishing aeoonnts-- Costs. An 

overstatement on the part of mortgagees in 
possession of a colliery as to^ the balmce 
represented by them as remaining due on 
their mortgaffe, and their refusal to famiah 
accounts to the mortgagors, except on being 
paid the expenses of so doing: Hdi, not 
such vexatious conduct as to deprive them 
of their costs of a redemption suit ^Tor- 
Um V. Cooper, 5 De G. M. & G. 728. 

12. SeToranee. Mortgagee in possesskm 
with power of sale allowed to sell the sur- 
face, reserving the mines and minerals un- 
der 25 and 26 Yic c. 108, such severance 
being shown to be advantageous to the 
premises. In re Wilkinson*s Mortgaged Es" 
states, L. R. 13 Eq. 634. 

18. Surface damage. It seems a mort- 
gagee in possession working a mine is not 
chargeable for surface destroyed, as the un- 
avoidable consequence of working the mine. 
MiUett V. Davey, 31 Beav. 47a 

14. Co -tenant's interest — Firtles. 

Where, in an action by certain tenants in 
common against their co-tenants to compel 
them to account for rents and profits, it ap- 
peared that an undivided part of the inter- 
est, of which the plaintiffs were in actual 
fNOSsession, claiming title, was owned at the 
time the suit was brought, by a mortgagee, 
who had foreclosed but had never taken 
actual j>osse8sion: it was Held, that audi 
mortgagee was not a co-tenant in posses- 
sion, so as to make it necessary tliat be 
should have been joined as a plaintiff. Bar- 
num V. Landon, 25 Conn. 138. 

lo. Water eompany— Ultra Tires. A 

loan of money upon mortgage security by a 
corporation oiiganized for the purpose of 
constructing ditches for the conveyance and 
sale of water, is not necessarily an a<^ ex- 
ceeding its corporate powers. Suclw>n- 
tract, if necessary to attain its general 
objects, and made as an incident to the 
exercise of its granted [wwera, is valid. In 
the absence of proof, its validity will be 
presumed. Cnum Water Co, v. Mwrphft 
F. F, Co,, 22 Cal. 620. 

16. From eompany to direetor to se* 
enre aj^tinst indorsements. The Uncle 
Sam Mining Companv executed a mortgage 
upon their mining claims to R., a director 
of the company. The mortgage was in faci 
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in trust to secure F. et als,, who had, as 
mireties to R., si^ed with him a joint and 
ieTeral note to D., for money loaned by 
him to R. The money was for the com- 
pany. R. assigns this mortgage to F., to 
•ecnre him against his liability on the note, 
dehTering the mortgage at the same time 
to F., who retained it a few minutes and 
returned it* to R,, to receive the interest 
bwn the company, as agent for him, F. 
The note is unpaid; R. owes the company 
nothing: Held, that after the assignment 
R. had no interest in the mortgage which a 
jndjgment creditor could reach; that the 
deliTeiT of the mortgage to R. for the pur- 
pose of collecting interest, there being no 
cirgimstances of iraud or suspicion, did not 
impair Uie rights of the assignee, and that 
the liability of F. ei als, as sureties was a 
sufficient consideration for the assignment. 
HaUy. Redding, 13 CaL 214. 

17. Ob dlteh and proceeds— Constnie- 
tk«« A ditch company by writing ** grant- 
ed, baigained and sold a water ditch, 
"and also the entire proceeds derived from 
said ditch, from the sale of water, and also 
the proceeds from the sales of water" of a 
second ditch; and in the same connection 
the grantees were authorized to collect, de- 
mand, and receive the rents, issues^ and 
profits and the entire proceeds of said 
ditches, or sufficient to meet the payments 
thereinafter mentioned. Then followed the 
nsual proviso in a mortgage, that if the in- 
stallments of a certain debt were duly paid 
the conveyance should be void, otherwise 
the grantees might sell, etc. : Held, that the 
instrument was simply a mortgage, and 
that nothing in its provisions respecting the 
proceeds of sales authorized the mortgagees 
to take possession of either ditch before a 
foreclosure and sale, in a State where a 
mortgage is not construed to allow the 
mortgagee to take possession. Kidd v. 
TeepU, 22 Cal. 265. 

IS. On share, subject to pre-emption— 
P^ies. The iuticles of a mining partner- 
ship gave each partner a right to sell or 
dispose of his shares, but gave a riffht of 
pre-emption to the other partners. Upon a 
mortgage of shares in such case, all the 
partners are necessary parties, and in de- 
nwilt of redemption by the owner, any 
partner has a rignt to reaeem. Redmayne v. 
/Witer. Law R. 2 Eq. 467; S. C, 35 L. J. 
Ch.847. 

19. Remedy against sliare. Foreclos- 
ure and not sale is the remedy of an e4]^uita- 
ble mort{;agee of a share in a mining 
partnership. Redmayne v. Forster, Law R. 
2Eq. 467; a C, 35 L. J. Ch. 847. 

20. Of siuires— Restriction on trans- 
ton. A company's deed provided that the 



company should not be affected by notic^ of 
any trust, and that where any share should 
become vested in any person for any inter- 
est not absolute, the receipt of the sliare- 
holder should remain a sufficient discharge: 
Held, that the equitable mortgagee of 
shares had a right to sue the company. 
Binney v. Ince Ball C. di C. Co., 36 L. J. 
Ch.363. 

21. Unr^lstered mortgage held by 
directors* In the winding up of a com- 
pany registered under the Companies Act, 
1862, directors wiU not be allowed to set up 
against the general creditors a mortgage ol 
or charge on the property of the company 
not registered pursuant to the forty-third 
section of the Act. In re Wynn nail C 
Co., L. R. 10 Eq. 515. 

22. Corporation— New York statutory 
regulation. A mining corporation or^n- 
ixed under the general laws of New York 
(chap. 40, 1848, amended by chap. 517, 
1864) may, upon filing the requisite assent 
of two- thirds of the stockholders, mortgage 
its real estate to secure the payment of its 
debts, but not to raise money to carry on 
its operations. Carpenter v. Black natok 
O, M. Co,, 65 N. Y. 43. 

Separate mortga^ges to each creditor are 
not required; nor is the power restricted to 
the common form of mortgage, but may 
include a trust deed. Id. 

A mortgage issued for a lawful object, 
and to aLK» secure money for purposes 
not authorized, is valid to secure the bonds 
issued on account of the lawful object. Id. 

28. Sale and agreement to re-convey. 

Where a mining claim was sold by deed 
absolute, the purchaser at the same time 
making his agreement in writing to re- 
convey upon certain payments, and that 
the proceeds of the claim should be applied 
as payments under such agreement, after 
deducting interest and expenses: Held, 
that the original debt for wnich the deed 
was given was not extinguished, and that 
the coteniporaneous instruments should be 
construed as a mortgage. Hiekox v. Loioe, 
10 CaL 197. 

24. Deed and title bond. Tubbs con- 
veyed to Walker his interest in certain 
mining property, and the next day Walker 
executed a title bond to Tubbs binding 
himself to re-convey after he took from the 
mine the amount of a certain note: Held, 
that the deed and bond together amounted 
to a mortgage, and that Walker as mort- 
gagee in possession was bound to re-convey 
as soon as his deBt was satisfied. Walker 
v. Tiffin M. Co., 2 Colorado, 89. 

25. Trust deed. A mining corporation 
organized under the laws of New York, 
and having authority to make a mortgage, 
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may give a trust deed, with power of sale 
upon its mines in Colorado, there being no 
proof thaC such trust deed is in conflict 
with the law of the place where the real 
estate is situate. Carpenter v. ^lack Hawk 
O, M. Co,, 65 N. Y. 43. 

26. 8abrogation« Where an interest in 
mining pro|)erty is purchased in good faith 
at an administrator's sale, which is declared 
void for irregularities under statute, and 
the purchase money is applied to extinguish 
a mortgage to which such land was subject 
in the hands of the owner, the purchaser 
will be subrc^ted to the rights of the 
mortgagee to the extent of the purchase 
money applied to the extinguishment of the 
mortga^, and the owner cannot recover 
possession until he repays such purchase 
money. ValWs Heire v. Fleming e Heirs, 
29 Mo. 152. 

27. Collateral to mining eoniraot— 
Forfeiture. The lessee of a colliery agreed 
with plaintiffs to sell them all the coal 
mined, thev contracting to pay aU mining 
expenses, <lefault on such nayments for a 
time specified to avoid tne agreement. 
With the agreement the lessee executed a 
mortage of his leasehold as collateral 
secunty. Plaintiffs made default, and the 
lessee gave notice that he claimed forfeit- 
ure, whereupon plaintiffs sued on the mort- 
gsLge: Held, that nothing was due on it, as 
the plaintiffs had forfeited their agreement 
by default in paying the mining expenses. 
Columbia Coal Co, v. MiUer, 78 Pa. St 247. 

After forfeiture of a mining contract a 
mortgage given as collateral security to 
such contract becomes void; and no breach 
of the contract can occur by acts of defend- 
ant after he has claimed the forfeiture. Id. 

28* Injunetion. A mortgagor seeking 
to enjoin the mortgagee who has entered 
and is working the mortga^d premises (a 
gold mine) may obtain an injunction to re- 
strain wanton or improvident waste of the 
estate, but not to stop the working of the 
mine, without tendering him the amount 
due on the mortoage. Irwin v. Davidson, 
3Ired. Eq. (N. Car.) 311. 

29. Statnie of limitation— Trorer for 

firodace of mines by mortgagee. A col- 
iery and also barges used in transporting 
its coal, were mortgaged to A. The mort- 
gage matured, but he allowed the mortga- 
gor to remain in possession, and afterwards 
the mortgagor assigned his lease in the col- 
liery and the barges to a purchaser, and de- 
livered possession. A^^rwards the coal 
barges and a part of the produce of the 
mines were seized and sold by a canal com- 
pany for an alleged bill of tolls: Held, that 
A. could maintain trover for the coal pro- 
duced from the mine and for the barges; 



2. That the statute of limitations in mdi 
ease ran against A. (the mortgagee) from the 
date of sale, though, it seems, against tbe 
party in possession, from the date of seizure. 
rraser v. Swansea Canal Co^ Z Nev. & 
Man. 391. 

80. Beeord. A mortgage upon a cotl 
lease may be enforced between the parties, 
though noc recorded within the five daji 
allowed by statute. Hosie v. Oray, 71 n, 
St. 199. 

81. Franelii»e»— After aeqniredrealtj. 

The fact of a mortgage by a mining corpo- 
ration purporting to grant the franchises of 
the company, or including personal prop- 
erty, does not invalidate the grant of tbe 
real estate. Carpenter v. Black Hawt Q, 
M. Co,, 65 N. Y. 43. 

And such mortgage may cover after ac- 
quired realty. Id. 

82. Cliattel mortme— Pennsj^Taiia. 

The Act of January 11, 1867, allowing min- 
ing corporations to mortgage their "prop- 
erty," does not allow them to execate a 
chattel mortgage of their personalty, anch 
incumbrances Ming opposed to the policy 
adopted by the Commonwealth upon the 
incumbrance of personal property. Rolberis 
dr Pyne*s Appeal, 60 Pa. St 40a 

88. Lien— Cliattel mortgage. A chat- 
tel mortgage executed and recorded assadi 
upon a quartz mitl and ledge: HeU, upon 
the facts of the case, to create no hen. 
CoUms y. Montgomery, 16 CaL 398. 

84. Conreyanee, treated as. Where 

A. made a conveyance to B. and C, abso* 
lute on its face, for his interest in a gold 
mine, for the consideration of $40, whoi it 
was shown to be worth $400; when A, at 
the time, was in great distress for monef ; 
when the alleged price was not paid at toe 
preparation or execution of the deed, nor 
any security given for it; when, upon the 
interest being afterwards sold by R and C. 
for $400, they retained $40, and paid A 
$60 more out of the amount receivcnlonthe 
sale; when A. asserted, in the presence of 

B. and C, that he had made tne convej- 
ance in trust, and they did not deny it; 
and A., after the conveyance, continued m 
possession of the mine, taking the profits as 
lie had done before: Held^ that upon these 
circumstances, the conveyance must be 
deemed and taken by the court as intended 
for a security onlv, and that A. is entitled 
to the same relief as if it had so appeared 
on the face of the instrument. BtaaeweUT, 
Overhy, 6 Ired. Eq. (N. C.) 38. 

85. FomesBion of mine after sappoMd 
sale. Where a grantor in a deed convey- 
ing a gold mine continues in possesaion 
after delivery of the deed and unaernonew 
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contract, it creates a stronff presumption 
that the sale was not absolnte, upon bill 
charging the conveyance to amount to, and 
to luiTe been intended as only a mort- 
mge. BlaekwtU v. Overby, 6 Iredell £q. 
(N!c.)48. 

NEeUGENCE. 

1. Duijfrerous oeenpation. Mining for 
ooal is a dangerous occupation. Barkddale 
T. Fmwy, 14 Grat 33a 

2. BUfltlng—Aet of agent. Where the 
complaint averred that H. was the man- 
sging agent and superintendent of the com- 
pany; that the powder for blasting was 
tumished by the company through him, and 
that he furnished the same to tue ph&intiff 
for use: HM, that these allegations of facts 
were equivalent to a direct and simple aver- 
ment that the defendant fumisned the 
powder to the plaintiff for use, notwith- 
standing the allegation that the ajgent, 
when he directed its use by the plaintiff, 
informed the latter that he wishea to test 
it for blasting purposes, assuring him that 
it could be used with perfect safety. Spel- 
man y. FUher Iron Co,, 56 Barb. (N. Y.) 
151. 

That the directions and assurances of the 
managing agent and superintendent were 
those of the company; and even if he had 
no such authority in uict as he assumed to 
exercise, yet inasmuch as his acts came 
within the general scope of his powers and 
duties, the company was bound by them, 
in the absence of any notice to those with 
whom he dealt that he was acting in his 
own behalf, and not in the business of his 
prindpaL Id. 

S. TnMng Bait well-Ho Jadleial 
kidwledge as to skill, etc. Where les- 
sor was charged in tne repairs he was 
bound to make, with havinfif rendered, by 
improper measures, the well less productive 
than it would otherwise have been, and 
the court held that he was responsible 
therefor, if guilty of lack of care or skiU, 
the question of lack of care or skill was 
then properly left to the jury, as the court 
eould not assume a judicial knowledj^ on 
the proper method of boring and tubing a 
salt welL Such matters are questions of 
fact, upon which courts are not bound to 
have, and this court does not assume to 
have, any judicial knowledge on the sub- 
ject Cfarlv. Babeock, 23 Mich. 164. 

4. Bad rope. In October, 1869, an em 
ploye in a coal mine, while descending the 
shut in a cage, was precipitated to the bot- 
tom, a distance of about 35 or 40 feet, by 
the breaking of the rope, and seriously 
injured. In the Spring prior to the injury 
toe rope was old and in bad condition, and 



was then spliced; and was again spliced in 
August and September. The em^oyer was 
then informed it was unsafe. The party 
injured had been employed at the mine 
only about 20 days when the accident oc- 
curred. One witness stated he told him he 
would be injured if he worked in the mine. 
The defect in the rope could not be detected 
by ordinary observation: Held, the use of 
such rope was gross negligence in the em- 
ployer, and that he should answer in dam- 
ages: and that it was not incumbent on the 
employee, under the circumstances, to 
notify his employer of a defect whicn he 
had but slight opportunity of knowing, and 
notice of which had already come to the 
employer. Perry y. BickeUs, 56 111. 234. 

5. Miner mast have safe egress. The 

master who lets the workman down his 
mine is bound to bring him up safely, even 
though he come up on his own business, 
and not for that ot his master. Brydon v. 
Stewart, 2 Macqueen Sc. App. 30. 

6. Scale— Negligence of nnderlooker. 
The plaintiff, a workman in the coal mine 
of the defendants, received damage ffom 
the fall of a stone from the roof of the 
mine, which had lost its support by reason 
of the removal of the coal below in the or- 
dinary course of working the mine. The 
defendants' nnderlooker, whose duty it was 
to superintend the minine operations, had 
negligently, though the Hanger had been 
pointed out to him, omitted to prop up the 
roof. The removal of the coal and the 
propping up of the roof ought, in the exer- 
cise of due and reasonable care, to be nearly 
contemporaneous operations: Held, that as 
there was no evidence that the defendants 
had not exercised due care in the selection 
of their nnderlooker, nor in putting the 
mine into a proper condition before the 
miners were sent into it, they were not an- 
swerable for the injury caused to the plaint- 
iff by the negligence of the nnderlooker, 
his fellow-laborer. Hall v. Johnson, 34 L. 
J. Ex.222; 3H. &C. 589. 

7. Falling scale — Notice to superin- 
tendent, where an employee of a mining 
company was killed by the falling of rock 
from the roof of a common gangway in a 
coal mine, and it was sought to charge the 
company with ne|fligence, it was Hela, that 
notice to the mining superintendent of the 
daneerons condition of the roof was notice 
to tne company, and if this were long 
enough before the accident to have given 
time to repair the same, it was sufficient to 
fix negligence upon the company. Quincy 
Coal Co. V. Hood, 77 IlL 69. 

8. Defectiye shaft—Yariance— Conceal* 
in^ danger— Eridence. In an action for 
injuries received by plaintiff while in defend- 
ant's employ sinking a shaft in a copper 
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mine, plaintiff averred the negligence to 
consist m failure to secure the sides and in 
not plankinfi^ the shaft. The negli^nce 
shown by the proof was that detendant, 
bein^ aware of the existence of a fissure in 
the side of the shaft (at the point where it 
caved in), neglected to inform plaintiff of 
it: Held, no variance, or at least that it 
could not have misled defendant, and could 
be disregarded. Sirahlemdor/ v. Bosenlhal, 
30 Wise 676. 

Where the owner knows of the existence 
of facts increasing the risks of the labor 
beyond ordinary haxards of the- business, 
and fails to disclose such facts to his em- 
ployee, he is liable for accidents resulting 
rrom such undisclosed facts. Id. 

Admissions made by defendant to several 
persons on different occasions to the effect 
that he knew of the existence of such fis- 
sure before plaintiff went down, and knew 
it was dangerous, but thought it would hold 
until they ^t through: Held, sufficient evi- 
dence to justify tne submission of the 
question of his negligence to the jury. Id. 

9. Aeeldent fflr^m resenroir In hands of 
the eontraetor. Where parties employed 
architects reputed to be skilled in their pro- 
fession, to construct at a designated point 
on a creek, a dam or embankment, ot cer- 
tain specified dimensions capable of resist- 
ing all floods and freshets of the stream for 
the period of two yean, and to deliver it 
completed by a given time, and before the 
embankment was completed it was broken 
by a sudden freshet, and a large body of 
water confined by it rushed down the chan- 
nel of the stream, carrying awav and de- 
stroying in its course the store of plainti£fo 
with their stock of merchandise. The em- 
ployers exercised no supervision, gave no 
directions, furnished no materials, nor had 
they accepted the work. PLaintifls having 
brought suit to recover the damage sus- 
tained by them against the employers and 
contractors. Held, that the latter alone were 
liable. Bonoell v. Laird, 8 Cal. 469. 

10. Defecttve eonstraetlon of dun— 
Liability of arehiteet. The architects 
alone were responsible to third parties, the 
defective construction which caused the 
injury not being inherent in the original 
plan contracted for. If the plan of this 
work had been devised by the owners, and 
the builders simply engaged to carry it out, 
and the defects from which the injuries 
resulted had been inherent in the plan, then 
the former would have been liable to plaint- 
iffs. Id. 

11. Aeeident— Co-employee. PUintiff, 
a workman, emplojred with others in sink- 
ing a coal shaft, being at the bottom, was 
injured by the fall of a tub of water, which 
was being dmwn up by machinery. Evi- 



dence was given that the tackle was im- 
proper, not Ming fitted with a safe hook, 
and that a jiddy should have been used. 
The plaintiff worked with the hook, mak- 
ing no complaint of it. A jiddy had been 
provided by the master, who directed that 
it should he used when earth was nuaed. 
The plaintiff, in his master's preeesoe, 
had ^complained that the jiddy was not 
used for water. The master was at the 
workings several times each day: Held, 
that the master was not liable, first, be- 
cause, assuming the iniury to have arises 
from the defect of the hook, the workman 
himself voluntarily used it, and it was not 
shown that the injury was not caused by 
his rashness; 2. because, assuming it to have 
arisen from the neglect to use the jiddy, 
the master having provided a p];oper appe* 
ratus, was not liable for the n^lect of the 
plaintiff's fellow-workmen in omitting to 
use it. Orifitks v. Oidhw, 3 H. & N. 648. 

12. Miners and lalioren— Co-oih 
ployeee* Where several persons are em- 
ployed in a mine, some breaking down the 
ore with picks and by blasting, and othen 
at the same time loaoing and wheeling out 
the ore so broken down, those engaged in 
breaking the ore and those engaged in load- 
ing and wheeling it out, are feUow-serrante 
in the same line of employment within the 
mle that they take the risks arising out of 
the negligence of their co-employees. Kid' 
ley V. Bekher S. M. Co., 3 Sawyer, 500, see 
8. C. p. 437. 

18. Superintendent— Co-employee- 
Pleading — California. In an action 
against the 'owners of a mine to recorer 
damages for an injury sustained by an em- 
ployee, if the complaint avers tliat the in- 
jury was caused oy the neglisence and 
want of skill of the engineer, and that the 
superintendent had fml power to control 
the working of the mine, and employed and 
discharged all the workmen at his discre- 
tion, it must also allege that the defendants 
were negligent in employing the superin- 
tendent, or it does not state a cause of ac- 
tion. Collier v. StetnAoft, 61 CaL 116. 

14. Contribntire negligence— Master 
and senrant. Where a miner b injured or 
killed while in the employ of his master by 
an accident resulting from the habitual neg- 
ligence of his fellow servants, known ami 
acquiesced in by the master, the master it 
not liable to an action by the servant, or, 
if he be kiUed, in an action bv his repre- 
sentative, if the servant has by his own 
negligence at the time, in knowing and die- 
regaraing the danger, materially contrib- 
uted to the accident. Senior v. Ward, 1 
E. & E. 385. 

Unless there be such contribntaiy negli- 
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gence by the servant, the master b liable. 

Defendant, proprietor and manager of a 
colliery, published under statute 18 and 19 
Viet, c 108, special rules, one of which 
])roTided for the testing each daj, in a par- 
ticular manner, the rope by which the pit- 
men descended. This rule was, to defend- 
ant's knowledge, habitually violated by the 
banksman and others whose dutv it was to 

nit out. S., a pitman in defendant's 
^ )y, who knew of the rule and of its 
habitual violation, refused, though advised 
by the banksman, to examine the rope 
(which had been accidentally injured the 
night before, and not tested since) before 
descending by it into the pit. The rope 
broke and S. was killed. In an action bv 
S.'8 administratrix: Htld^ that the defena- 
ant was not liable. Id. 

15. Mine-pit near highwajr* Iron 
miners had excavated into the side of a 
road, making a precipitous bank; no guard 
was put up; a wagoner in driving along the 
road oroke the bank so that his wagon and 
team fell over and were injured: Held to 
be negligence by the supervisors, for which 
the township was liable. Lower Maeungie 
Tourwhip V. Merkhqfer, 71 Pa. St. 276. 

16. Fencing qnarry— Highway. The 

owner of a quarrv is under no obligation to 
fence or secure the same, and is not liable 
for an accident happening to a person who 
strays from a path and falu into the quarry, 
unless the quarry is situate so near to a 
public road or way as to amount to a nui- 
sance. HounseU v. Smyth, 7 C. B. N. S. 731. 
So held, as to a quarry situate between 
two highways, on a waste over which per- 
sons were accustomed to cross from one 
road to another. Id. 

17. Lioenseenotfenein^sliaft— Cattle. 

A person entitled to the nunerals under the 
land of another, with license to make a mine 
shaft opening into it, is, in the absence of 
any stipulation to the contrary, under a 
le^l obligation to the owner of the surface 
soil to fence the shaft so as to prevent its 
being a source of dan^r to his cattle which 
ma]^ De upon it; and is liable to an action 
for injury accruing to those cattle for want 
of such fencing. WilUoTna v. OroucoU, 4 
B. A S. 148. 

18. Nerieet of statutory mine reffn- 
Uti^ag. where a mining company failed 
to comply with the terms of the Act of 1872, 
which required ** the top of each shaft " to 
be " securely fenced by vertical or flat gates, 
properly covering and protecting the area of 
the shaft," as a result of which an employee, 
using due care, fell into a shaft and was 
killed: Held, that the company was liable 
in an action on the case brought by his per- 



sonal representatives. BartleU Coal Co. v. 
JRoach, 68 IlL 174. 

The fact that the accident occurred only 
a few days after the act took effect, and be- 
fore the company had time to comply with 
its provisions, affords no defense. If the 
company was not prepared to comply with 
the law it should have susnended opera- 
tions until it was so able. Id. 

The failure of a company to comply with 
a statutory requirement which induces in- 
jury to an employee distinguished from 
cases where injury is the result of negli- 
gence of a co-employee. Id. 

19. Washing away pay-dirt, ete.->- 
Joiiider of eanses of action. In an ac^^ 
tion for injuries to a mining claim, a claim 
for damages to the plaintiff by reason of 
the breaking away of the defendant's dam, 
and the consequent washing away of the 
pay-dirt of the plaintiff, may properly be 
joined with a claim for damages in the pre- 
venting plaintiff from working his claim. 
Fraler v. Seara Union Water Co,, 12 CaL 
555. 

20. Dam-<:;are. The owner of the dam 
is bound to see to his own property, and to 
so govern and control it tnat injury may 
not result to his neighbors. Id. 

21. Lessor and lessee. The defendants 
demised a coal mine to one Lewis, with the 
usual covenants, reserving, amongst other 
things, the right to view and examine the 
mine, and to re-enter for non-payment, ne- 

flect, etc During the term, plaintiff^s 
ouse, built on the surface, over the mine, 
was, as the jury found, injured from neg- 
ligent working of the mine: Held, that the 
lessors were not liable for the results of 
their tenant's negligence. Offerman v. Starr, 
2 Pa. St. 395. 

22. Dietnm. There would have been no 
difference in regard to the responsibility of 
defendants if the instrument were a license 
in terms. Id. 

28. Ignorance of defeet — Bnrden of 
proof. In sui€ against a mining company 
to recover for injuries received by employee 
caused by a defective platform, an averment 
that plaintiff was ignorant of the defect, or 
that it was known to defendant, is not nec- 
essary, and proof as to such facts should 
come from tne defendant. Knaresborough 
V. Belcher S, M. Co., 3 Sawyer, 446. 

24. Ditch. In an action for damages for 
injury to land by reason of the aUe^ea care- 
less management of defendant^ water 
ditch, the rule applicable is, that '* defend- 
ant is bound to the use of buch care in the 
management of the ditch as prudent per- 
sons employ in the conduct of their own 
affairs." Campbell v. Bear River ^ A. W. <& 
M. Co., 35 CaL 679. 
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25. Dlteh— Approprlaton. A ditch 
owner is responsioie for damages resulting 
from his failure to keep it in repair without 
regard to priority of appropriation as be- 
tween himself and the claimant of the lands 
injured. Bieharddon V. Kier, 34 CaL 63. 

26. Diteh—Deinreeof eare« The owner 
of a ditch is bound to use that degree of 
care and caution in its construction and 
management, to prevent injury to others, 
which ordinarily prudent men use in like 
instances when the risk is their own. Wolf 
V. St. Louis Co., 10 CaL 641; S. C, 15 Cal. 
319. 

The question of negligence in the man- 
agement of such property and the degree of 
it must necessarily depend in great meas- 
ure upon the surrounding facts, such as the 
existence and exposure of property below 
the dam and the like; for what under one 
state of facto would be prudence, might, 
nnder a different condition of thinss, be 
gross or even criminal negligence. Id. 

27. Claim li^nred from ditch located 

Srior. When plaintiff sued for an injury 
one to his mining claim by the breaking of 
defendant's canal, which was constructed 
prior to the location of plaintiff's claim, 
neither party claiming ownei;ship of the 
soil and no negligence in fact being shown: 
Held, that the nghto of the parties were 
acquired at the dates of their respective 
locations, and that the rule of ''coming to a 
nuisance" might be applied. Tenney v. 
Miners* Ditch Co,, 7 CaL 335. 

28. Broken ditch — Complaint —Cal- 
ifornia* In an action for dama^ for 
breaking defendant's dam and flooding the 
plaintifTs mining claim, where the complaint 
was in one count and charged that the de- 
fendant's said reservoir, by reason of some 
defect in ito construction, insufficiency for 
the purpose for which it was constructed, or 
carelessness or mismanagement on the part 
of the said defendant, broke away, etc.: 
Held, that the complaint was sufficient. 
Hoffman v. Tuolumne County W, Co., 10 
Cal. 413. 

\Miether such negligence arose from the 
want of care in constructing the dam, or 
Want of care in letting off the water, is not 
sufficiently material under our system of 
pleading to require separate counts. Id. 

29. Idem— Degree of care. In such a 
case where the court instructed the jury 
that if they believed the dam was improp- 
erly or inartificially constructed, or that 
defendanto could have constructed it in a 
better or more substantial manner so as to 
prevent ito breaking, then thev were liable: 
Held, that such charge was too broad, and the 
court erred in giving the same. The Ques- 
tion is, not what the plaintiffs could nave 



done, but what discreet or prudent men 
should do. or ordinarily do, m such otsef 
where their own interesta are to be affected. 
Id. 

The mere fact that rockupon which thethn- 
hers of the dam lay, presented outwardly a 
solid appearance, etc, does not neeeastrily 
show due diligence in making it af onndatioD, 
since many other circumstances, such as tht 
knowledse by the defendants or the build- 
era, of the coaracter or qualities of soch 
rock, or a knowledge of it from testing it, 
etc, might still show it was unsafe for the 
purpose. Id. 

80. Ditch flooding ditch— Fleaifair- 
Callfomla. A complaint which alk^n 
that the plaintifib were, on a certain da^, 
the owners and proprietors of a certtin 
valuable water (utch for the purpose of 
conveying water, at which time ana place 
the defendants were also the owner of a 
certain other water ditch for the purpoie 
aforesaid, and that afterwards, on the same 
day and year, at, etc, the said defendant's 
ditch was so badly and negligently con- 
structed and managed, and the water there- 
in so neffli^ntly and carelessly attended to, 
that said ditch broke and gave way, and the 
water flowed over and upon the ditch of 
plaintiffs, greatly damaging and injuring 
the same, and canyinji[ down therein and 
thereon great Quantities of rock, stone, 
earth, and rubbish, and breaking said 
plaintiffs' ditch, and depriving them of the 
use and profit of the water flowing therein, 
to said, plaintiffs' dama^ of $3,000, and 
therefore they bring suit, is sufficient Twol- 
umne County W. Co. v. Columbia and Stan- 
islaus W. Co., 10 CaL 194. 

A person who has been a stockholder in 
an incorporated ditch company, but ceased 
to be such holder before suit "was brought, 
is a competent witness in an action in the 
name of such company. Id. 

81. Resenrolr— Meagnre of care* In 

an action for injuries to a garden occa- 
sioned by the . breaking of a reservoir, the 
court instructed the jury, that to entitle 
the plaintiff to recover it must appear that 
the oreaking of the reservoir resulted from 
gross negligence of defendants, and then 
proceeded to explain that defendants 
must have taken the same care of their 
reservoir, and of the water in it, as ther 
would have done, beine prudent men, had 
the garden of plaintiff oeen their property; 
and that otherwise they had been guuty of 
gross negliffenoe, and were liable to djun- 
a^: Held, that although the instruction, 
without the explanation^ was wrong, ftill 
with the explanation, it was right, and 
could not have misled the jury: Toddf. 
CocheU, 17 CaL 97. 
The measure of care required of a psrty 
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defendant charged with negligence in allow- 
ing his reservoir to break, is that which a 
di«creet person would use if the whole risk 
were bis own. Id. 

S2. Shedding water through gang- 
wiy— Flooding one mine to saTe another— 
Measure of damages. Where defendants 
operating a coal vein permitted plaintiffs, 
working on the same vein at a lower water 
level, to use a gangway belonging to de- 
fendants, which eangway connected the 
two workings: ana where, upon the case of 
a freshet, defendants constructed a dam 
which diverted the water which threatened 
to come into their own works so as to 
necessarily enter the plaintiff's work through 
this^ngway: Held, that the act was one 
of willfulness, and not of negligence; that 
evidence of counter negligence was inad- 
missible, and that the user of the gangway 
did not affect the relations of the parties: 
Held, further, that the measure of damages 
was the actual injui^ sustaine^l in delay, 
loss of time* damage to machinerv, etc.; 
and if the mine was irreclaimable, then the 
value of the estate and property; but that 
speculative profits could not bo included, 
and it was error to charge that "if the 
mine was rendered entirely useless, then 
the profits that might have been made out 
of the coal would l^ a fair basis for estimat- 
ing damages. " McKnight v. Batcliff', 44 Pa. 
St. 156. 

If the plaintiffs notified or informed the 
defendants that the water would escape 
before it would damage them, then any 
damage done resulted from their own mis- 
representations, and for damage in such case 
they ought not to recover. Id. 

tS. Deelaration—Co-owners— Defee- 
tlre diaft. Declaration stated that de- 
fendants were owners of a coal mine, and 
plaintiff was employed 1)y defendants as a 
collier in the mine, and in the course of his 
employment it was necessary for him to 
descend and ascend through a shaft con- 
structed by defendants; tmtt by the negli- 
gence of defendants the shaft was con- 
stmcted unsafely, and was, by reason of 
not being sufficiently lined or cased, in an 
ansafe condition, wnich defendants well 
knew; and by reason of the premises, and 
alao by reason, as defendants well knew, of 
DO sufficient or proper apparatus having 
been provided by aefenoants to protect 
plaintiff from injunesarisingfrom the unsafe 
state of the shaft, a stone fell from the side 
of the shaft on the head of the plaintiff and he 
was dangerously wounded. Plea, not guilty. 
At the trial it was proved that S., one of 
the two defendants, was manager of the 
mine, and that it was worked under his 
personal superintendence; and that the 
plaintiff was not aware of the state of 
the shaft. The jury found that the defend- 



ants were guilty of personal negligence, 
Held, 1. On motion to enter a non-suit: 
that on this finding of the jury ^ was lia- 
ble, and therefore the other defendant was 
liable also; 2. On motion in arrest of judg- 
ment, that the declaration must be taken 
to alle^ personal knowledge in the defend- 
ants of the state of the shaft, and therefore 
the- action was maintainable. MeUors v. 
Shaw, 1 B. & S. 437; 90 L. J. Q. B. 333. 

84. Miner learing work, etc. It is no 

answer to the claim of damages by the sur- 
viving relatives of a workman accidentally 
killed in a mine ** which was not in a safe 
and sufficient state," to say that he was at 
that moment of time in the act of leaving 
the work for a purpose of his own. Brydon 
V. Stewart, 2 Macqueen, S^tch App. 30. 

85. Trespass* to prerent destruction 
of property. In an action against a ditch 
company for damages caused by the wash- 
ing away of a lot of pay dirt by the over- 
flow of defendants' flume while plaintiff 
was present and could have prevented the 
mischief by pulling off a board from the 
flume: ffeld, that this fact was no defense, 
because plaintiff was not obliged to prevent 
the injuries complained of by committing a 
trespass. Wolf v. St. Louts Co., 15 Cal. 
319; S. C. 10 CaL 541. 

86. Negligence of third party. The 

want of reasonable care on the part of an- 
other who is injured by the breaking cannot 
be set up in defense to an action for dam- 
ages for tne injuries thus suffered. Fraser 
V. Sears W. Co., 12 Cal. 555. 

87. Blasting cases not mining.— Cases 

of injuries from blasting and by other explo- 
sions not connected with mining. Johnson 
V. Boston, 118 Mass. 114; Parrott v Barney, 
1 Saw. 424; The NUro-Qlyetrhie Case, 15 
Wall, 523. 

NOTICE. 

1. Purchase pendente lite. K. con- 
veyed portions of a mining claim by un- 
stamped and unrecorded deeds to W., M. 
and L., who, together with their grantees, 
by various deeds, conveyed the same to C. 
K. subsequently conveyed to C. all his in- 
terest in the same mining claims by valid 
deeds duly recorded, and C. went into pos- 
session under said several conveyances. K. 
afterwards filed a bill in equity against C. 
to correct a mistake in his conveyance to C. 
and, pendente Ute, conveyed all his interest 
in said mine to one of his counsel of record 
in the case and another (Smith & Bryant), 
without actual notice of the said prior un- 
stamped and unrecorded deeds, and said 
persons were made parties by supplemental 
Dill, simply alleging the conveyance pen- 
denU lUe: Held, 1. That 0. having a good 
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conveyance upon record from K. of all hia 
interest in the mine, and being in posses- 
sion, thei;p was nothing left in K. which he 
could convey to his said grantees pendente 
lite, except such equity as he had against 
C. to have his prior conveyance reformed on 
the ground of mistake; 2. That if K. had 
no equity to reform his said deed, and K/s 
said grantees pendente lite took any equities 
as againtd K.'s prior grantees under said 
unstamped and unrecorded deed, then C, 
having oefore obtained conveyances from 
said prior grantees in the unstamped and 
unrecorded deeds, held their equities, which 
were at least equal to the eauities of K.'s 
said grantees pendente Ute, ana C, being in 
possession, his possession is best, and a 
court of equity will not interfere to disturb 
it; 3. That by purchasing the subject-mat- 
ter of the suit pendente lite, the said grant- 
ees of K. took with notice of all the rights 
of defendants, and subject to any judgment 
or decree that might be entered in the case, 
and since no new equities were alleged, but 
only a transfer of the subject-matter of the 
action, with a prayer for the same relief, 
the decree must be the same as it would 
have been between the original parties; 4. 
That the actual sole possession by the de- 
fendants of the mine, at the time of the 
said conveyance pendente Ute, imparted no- 
tice to the purchaser of the title and all 
equities of defendant; 5. That the pur- 
chasers pendente lite, Smith and Bryant, 
are in no better position than the com- 
plainant, their grantor. Kinney v. Con. 
rirginia if". Co., 4 Saw. 384. 

NUGGET. 

1. Parcel of the realty. *• Nuggets of 
gold are lumps of native metal, and are 
often found separated from the original 
veins," by natural causes, in which case 
they are parcel of the realty. State v. Burt, 
64N. C. 619. 

2. Cleaning^ QP* For case involving the 
distribution of tne proceeds of a nugget 
weighing about nine pounds avoirdupois, as 
parcel ofthe proceeds of a single day's labor 
or cleaning up, see Beid v. Barihari, I 
Jones Eq. (N. C.) 142. 

NUISANCE. 

1. Quarry— Blasting. If a quarry be 
carried on in such a manner as to result in 
a nuisance to adjoining land owners, in the 
absence of a defense in the nature of a pre- 
sumed grant or easement, the owner must 
answer in damages. Scott y^ Bay, 3 Md. 
431. 

2. Blasting In the nlgbt. A mine 
owner cannot be restrained from blasting in 



the night time, as is usual in the mines, 
because it dbturbs the sleep and thus afteds 
the health of the owner of the surface, and 
his family, or diminishes the value ol Us 
estate. Marvin v. Brewster Iron Co., 55 N. 
Y. 538; 14 Amer. R. 322. 

8. Coal dirt. Where a dam of the 
Schuylkill Navigation Co. becomes filled 
up with coal din, etc., so as to obstruct 
navigation, they have a right to raise it ; 
and for damages ensuing are liable only vo- 
der their charter. Fekr v. SchuylkiU Nat. 
Co., 69 Pa. St 161. 

But injuries to riparian 0¥mer8 caused by 
neglect of the company to remove the de- 
posits of coal dirt filling in their woricsfrom 
the collieries above, they must answer for 
at common law, the injury not being the 
result of the act of taking the land for pnblie 
use; and the fact of such deposits being 
made by others, is no defense to the Com- 
pany. SchuylkUl Nav. Co. t. MeDonotigk, 
33 Pa. St ^3. 

4. Coal dirt In streams--ContrilHitloi 
to InJnrT. A dam was filled by deposits 
of coal dirt from different mines on the 
stream above the dam, some woriced by de- 
fendants and their tenants, and others by 
persons entirely unconnected with the de- 
fendants. The court chai^ged, in substance, 
that if at the time the defendants were 
throwing coal dirt into the river, the same 
thing was being done at other colliaie^ 
and defendants knew of it, they were 
liable for the combined results of all the 
deposits: Held, to be erroneous. Little 
SehuylkiU Co. v. Bichards, 57 Pa. St 142. 

The ground of the action is not the de- 
posit of the dirt in the dam by the stream, 
but the negligent act above. Throwing the 
dirt into the stream is the tort, the depodt 
onlv the consequence. Id. 

The tort of defendants was several when 
committed, and did not become joint be- 
cause its consequences were united with 
other consequences. Id. 

5. Coal yard. Where the owner of a 
block of ground in the city of New York 
divided it into building lots and sold to 
each, purchaser by deed, containing a cov- 
enant to not carry on any business offensire 
to the neighboring inhabitants : Held, that 
a coal yara was an offensive busine^ and 
demurrer overruled to a biU to restrain the 
keeping of the same. Barrow v. Bkkari, 
8 Paige Ch. 351. 

6. Smelting works -Ineonrenleiee. 

In an action for a nuisance to a messoa^ 
dwelling house and premises, caused by 
noxious vapors proceeding from smelthf 
works upon land of the defendants, to whi^ 
the defendante pleaded the general issue, the 
judge laid down the law to the jury that 
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every man is bonnd to use his own property 
in such a manner as not to injure the prop- 
erty of his neighbor, unless by the lapse of 
a certain peri<Kl of time he has acauired a 
prescriptive right to do so. But that the 
law does not regard trifling inconveniences^ 
everything must be looked at from a rea- 
sonable point of view, and therefore, in an 
action for nuisance to property by noxious 
vapors arising on the land of another, the 
injnnr, to be actionable, must be such as 
visibly to diminish the value of the prop- 
erty and the comfort and enjoyment of it. 
That in determining that q^uestion, the 
time, locality, and all the circumstances 
should be taken into consideration; that in 
counties where great works have been 
erected and carried on, which are the means 
of developing the national wealth, persons 
must not stand on extreme rights, and 
bring actions in respect of every matter of 
annoyance, as, if that were so, business 
could not be carried on in those places. And 
he directed them to find accordingly : Held, 
no misdirection. Affirmed in Exchequer 
Chamber and House of Lords. Tipping v. 
81, HeleH's Smelting Co.^ Same ads. Same, 4 
B. & S. 608, 616; 5 Id. 935; 35 L. J. Q. B. 

ea 

For case in equity between same parties 
see L. R. 1 Ch. App. 66. 

7. Iiyurj to eolIlei7 bj obstrnetlon of 
highway* A declaration that the plaintiff 
was possessed for a term of years of a coir 
liery situate in the parish of A., near to the 
kii^s highway leading through the said 
parish of A., and that the defendant, to in- 
jure the carriage of the coals, obstructed 
the highway aforesaid, by which the 
pkintiff totally lost the benefit of his said 
colliery, etc, is good, although no specific 
injurv be particmarly stated; for although 
the defenoant was guilty of a public nui- 
sance in obstructing a common highway, 
and for such offense could only be punished 
by public prosecution, yet as a special dam- 
age was occasioned thereby, he is liable to 
a civil action at the suit of the party in- 
jured, and the quanltmi of damages sus- 
tained is for the consideration of tne jury 
on the evidence: at least the omission of 
stating theparticular injury, is cured by the 
verdict. Ivedon v. Moor, 12 Mod. 262; 
compare same case as reported 1 Ld. Rayd. 
495: 1 Salk. 15; 1 Comyn. 58; Carth. 451; 
Holt, 10; Comb. 480. 

$• SnrfiMe ii^iiry. The exercise of a 
right to mine, reserved in a grant, cannot be 
complained of because it creates a nuisance 
to tne owner of the surface. Marvin v. 
Brewster Iron Co., 65 N. Y. 538; 14 Amer. 
R.322. 

9. DlTorsion of water. To turn aside 
a useful element from premises is as much 

17 



a nuisance as to turn upon them a destruc- 
tive element. Parke v. KiUiam, 8 CaL 77. 
A ditch to carry off water rightfull;^ flow- 
ing to a mining claim is as much a nuisance 
as a dam to flood it. Id. 

10. Brick-kUn injunction. Burning 
bricks on a man's own ground so as to be 
offensive to a neighbor: Held, to be a nui- 
sance and restrained by injunction. Walter 
v. Selfe, 4 DeG. & S. 315. 

11. Lime -kiln — Change of owners. 

When a lime-kiln has once been erected and 
used, its subsec^uent use in the course of 
business, if a nuisance, is a continuing one, 
for which he is liable only after notice to 
abate it; and each successive burning of 
lime therein is not to be regarded as an 
original nuisance. Slight v. Qutzlafff 35 
W£c 675. 

12. Continuance of, by grantee. The 
alienee of a person who erected a nuisance 
is liable for its continuance after request to 
abate it. Bonner v. Welhom, 7 Ga. 296. 

13. Maintaining, after demand to abate. 
A party who is maintaining a nuisance 
but was not the original creator of it, is en- 
titled to notice that it is a nuisance, and a 
request must be made that it may be 
abated, before an action may lie for that 
purpose, unless it appear he had knowledge 
of its hurtful character; where the extent 
of the nuisance is increased by such party, 
the rule is otherwise. Grisby v. Clear Lake 
W, W. Co., 40 Cal. 396. 

14. Request to abate. No request to 
abate is required against the person erecting 
a nuisance, from either the party first in- 
jured or his alienee, Bonner v. Welbom, 7 
Ga. 296. 

15. Abatement— Damage to wrong- 
doer. In abating a nuisance to his prop- 
erty, a man may be justified in interfering, 
so far as is necessary, with the property of 
the wrong-doer, but not in inteitenng with 
the property of innocent third persons; and 
consequently, where there are alternative 
modes of abating the nuisance, he is bound 
to choose that mode that may inflict dam- 
age, however great, on the wronc-doer, 
rather than that which would be proouctive 
of mischief, however small, to innocent 
third persons or to the public. Roberts v. 
Roae, 35 L. J. Ex. 62; 33 Id. 1 and 241; Z 
H. & C. 162; 4 Id. 103; L. R. 1 Ex. 82. 

16. Abatement— Obstmcting water in 
mining ^nlch. The obstruction of water 
in a minmg^ gulch, to the common injuiy 
of many miners working their possessory 
claims below, is a nuisance which sucn 
miners might abate in a peaceable manner 
if they were first in the appropriation of 
the water for mining uses. Stiles v. Lait'd,, 
5 CaL 120. 
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1 7 • Dry ditch. While a ditch by which 
the waters of a stream have been appropri- 
ated, is and has for a considerable period 
been out of repair and not in a condition to 
carry water, an action does not lie to abate, 
as a nuisance — a reservoir above the ditch 
which detains the water and causes it to flow 
unequally — the reservoir cannot become a 
nuisance until the ditch is in condition to 
use the water itself. Bear River dsA, W, 
d! M. Co. V. BoUs, 24 Cal. 359. 

18. Proof of title. In case for dam- 
ages done W nuisance, it is only necessary 
for plaintiff to prove title to the extent of 
possession of the premises injured. . Bonner 
v. Welbom, 7 Ga. 296. 

19. Special damagre. The plaintiff in 
an action for nuisance cannot recover dam- 
ages for injuries which affect the public 
generally; but if he has suffered damages 
peculiar to himself, it becomes to that ex- 
tent a private nuisance for which he may 
recover. Oruby v. Clear Lcike W, W, Co,, 
40 CaL 396. 

20. Extension— Aeqaleseenee. Acqui- 
escence in the erection or operation of nox- 
ious works, while they produce little harm, 
does not warrant the subsequent extension 
of them to an extent productive of CTeat 
damage. Bankart v. Houghton, 27 fieav. 
425. 

21. Ii^nnctloii— Acqnleeeenoe. Though 
A. be disentitled, by acquiescence, to an in- 
junction to suppress works which are nox- 
ious to the nei^borhood, yet it does not 
follow that B., the owner of the works, is en- 
titled to enjoin A. from recovering damages 
at law. Equity may leave both parties to 
their legal rights. Bankart v. Houghton, 
27 Beav. 425. 

22. Saleofllqaor to coal miners. On 

a bill by one co-tenant in a mining company 
operating a colliery, against another co- 
tenant occupying a parcel of the common 
property as a saloon at which liquor was 
sola to the miners employed by complain- 
ant: Held, that an injunction could not be 
granted to restrain the sale of liauor upon a 
complaint not averring special damage ex- 
cept as suffered in common with the public, 
nor that the sale was without license, or in 
contravention of any rights of complainant, 
nor that the injury threatened to be con- 
tinued. Oglesby Coal Co. v. Patco, 79 UL 
164. 

OCCUPATIOlf. 

1. Incomplete location. One who 

claims a tract of mining ground for mining 
purposes on the public domain, but is actu- 
ally occupying and workiuff only one por- 
tion «f it, cannot recover damages for an 



entry by a stranger upon the tract beyond 
his actual occupancy, unless his boundaries 
were plainly indicated by marks or mona- 
ments, or there was some local mining cos- 
tom allowing his possession to extend to 
the ground upon which the entry was made. 
Hese y. Winder, 80 Cal. 349; 8. P. Sean ?. 
Tayhr, 4 Colorado, — (1878). 

2. Receipt of royalty. When a per- 
son receives without risk {muI of the prodaoe 
extracted from the bowels of the earth, he 
is an occupier of land, but when he merely 
receives a rent or money payment, he is not 
an occupier. Bex v. Baptist Mill Co., 1 M. 
& S. 612; Beg. v. Creaae, 11 A. & £. 677. 

8. Arrlcnltnral claim sobject to aii- 
ers* eniry. A party in occupation of pib- 
lie mineral land is entitled to nold it agaisst 
all the world, the government excepted, 
subiect only to the qualification that upoo 
lana taken up for other than mining pa^ 
poses, a right of entry for such purpose may 
attach. Lentz v. Victor, 17 CaL 272. 

4. Mine under license— Poor nte. 
Where a tin mine was woriced by licensees 
pa^ng a royalty of one-eighth of the ore 
raised, picked, and dressed, with the option 
of paying in money at the same rate (not a 
fixed rent): Held, that the owner was to be 
considered as an occupier of the land, and as 
such ratable to the poor. Bex v. SL AntteU, 
5 B. & Aid. 693; 1 D. & R. 351. 

5. War— Poor rate. The owner of the 
right to the use of a wagon way for carriage 
of coals, so using the land as to be an ex* 
elusive occupant of it, is ratable to the poor 
as an occupier of land, without regard to his 
title. Bex v. Bell, 7 Term R. 59a 

6. Poor rate— Title Immaterial. The 

owners granted for twenty-one years to cer- 
tain grantees full liberty, license, and pov- 
er to dig shafts, etc. , and work and raise and 
make salable and seU the minerals under 
certain limits, and to erect within the limits 
such sheds and other buildings as should 
be necessary for the above purposes. A 
cost book mine company was established 
under the above grant, and certain build- 
ings, machinery, tramways, etc, were 
erected on part of the suilace within the 
limits: Held, that it was immaterial what 
title, if any, was conferred by the above 
CTant; the partners in the company were 
by their servants and agents the sole occn- 
piers of that part of the surfeu» on which 
the buildinffs, etc, were erected, and were 
ratable to the poor rate in respect of such 
occupation. AiUow v. Liskeard Unkm, L 
R, 10, Q. B. 7. 

See Possession. 



Digitized by 



Google 



OIL. 



251 



OIL. 

1. Historj. For an account of the first 
discoverv of oil and of the mode in which 
obtained before the discovery of the method 
of getting it by boring wells in connection 
with the construction of a license or grant 
of oil rights made before such discovery. 
See French v. Brewer, 3 Wall. Jr. 346. 

2. Is a mineral* Oil is a mineral, and 
is included in the Act of 1850, relating to 
tenants in common, of minerals under the 
general enumeration of *' other minerals." 
Thompson v. Noble, 3 Pgh. 201. 

3. Its pNeeallar mineral character. The 

peculiarities of petroleum as a fluid and yet 
a mineral, stated. Dark v. Johnston, 55 Pa. 
St. 164. 

4. Natnre of right In mineral oU. Oil 

disclosed in a well sunk by the owner of the 
land, is his exclusive property; and the 
case is not analogous to the surface owner's 
right in running streams of water. Hail v. 
Hud, 15 B. Monroe (Ky.) 479. 

5. Protection. Oil land described by 
metes and bounds with a ** protection ** of 
eight rods on the north side, and ten rods 
on the east side, was leased to the com- 
plainant "for the sole and only purpose of 
mining for petroleum," etc.; complainant 
having strucK a paying well, his lessor let 
to a third party the tract of land lying 
north-east oi the ground of complainant, 
and within the distance of eight rods from 
eomplainant's north-east comer, upon which 
hmd Treat be^n to sink, and tnreatened 
to tap complainant's well. Complainant 
filed bill for injunction and for an account- 
ing in case his well should be tapped before 
relief obtained: Held, that the outside lines 
of the "protection" should be extended 
nntil they intersected, and that the "pro- 
tection'* included the parallelogram of 
ground bounded by said outside lines so 
extended, and the north and east lines of 
the tract leased in like manner, extended 
as per the following diagram: 



Protection, 8 Bods North. 


PartindiB. 
pute contain- 
ing defend- 
ant's weU. 


Oronnd L6a<6d. 


Protection 

10 Rods 

East. 



AUuon 4/b Evans* Appeal; Porterfield <fc 
Treats' Appeal, 77 Pa. St 221. 

6. Constmetion of complicated oil 
laid contract — License ~ Forfeltnre. 
McElheny, being the owner of a farm com- 



posed of land in Cherokee and Complanter 
townships, in consideration of $200, granted 
to Funk, his heirs and assigns, the free and 
uninterrupted privilege to go upon a tract 
of said land in Complanter township for 
prospecting, boring, etc, and erecting en- 
gines, etc. , and taking any oil, salt, coal, etc , 
out of the earth; Funk to have the exclusive 
use of one acre of land around each pit or 
well, with free ingress on said land in com- 
mon with McElheny; Funk diligently to 
search for oil, etc., and give McEmeny one 
third of all taken out, McElheny reserving 
the right of tillage. McElheny afterward 
conveyed to Haldeman all his farm subject 
to the aCTeem^t with Funk. Haldeman 
afterwards agreed with Funk that his rights 
should include all lands in Complanter 
township (reserving a strip of ground) giv- 
ing to Funk the right to transfer in whole 
or in part to others, and afterwards granted 
to Funk the same rights in the Cherokee 
tract which he had in the Cornplanter : 
Held, 1. The conveyances gave Funk an 
incorporeal hereditament in fee, which 
would have been indivisible at law, but was 
made divisible by the grants, and this in- 
terest which would also at law have been 
held in common with his grantors was made 
exclusive in Funk by the terms of the 
grants; 

2. The grantors have no mining privi- 
leges, and can have none until Funk shall 
forfeit his rights by breach of covenant; 

3. The grants to Funk did not amount 
to a lease, nor a sale of the land or the min- 
eral; no estate in the soil or minerals was 
granted. The right granted to Funk was 
to prospect for oil, extract and take it, ren- 
dering one-third to the landlord; 

4. Funk's right was a license to work the 
land for minerals, coupled with an interest 
revocable only for breach of covenant. 

5. The $200 paid was the consideration 
for the right of entry or privilege to bore for 
oil. 

6. If Funk has violated his tenure or his 
covenants, e. g., if he has undertaken to 
divide into severalty that which he could 
only hold as an entirety, he has lost all, but 
even then a Chancellor would send the 
grantors to law to enforce the forfeiture. 
But there being no violation either of tenure 
or covenants, tliere is, therefore, no forfeit- 
ure to enforce either at law or in equity. 
Funk V. Haldenuxn, 63 Pa. St, 229; B. & 
W. L. C. 444. 

7. Fluctuations— Time. Oil wells are 
a species of property which is, more than 
any other, suoject to rapid, frequent, and 
extreme fluctuations in value. This cir- 
cumstance considered in the detemiination 
of the question of what is reasonable time 
upon a bill to set aside a trust-deed sale 
where such property had been the property 
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granted as security. Twin Lick Oil Co, v. 
Marbury, 91 U. S. 587. 

8. OUwelldrUUBg^-Conti-aetofgkiU. 
In quantvm meruit Q{>on parol contract to 
drill a well, the question as to whether such 
contract was an undertaking requiring per- 
sonal supervision was held properly left to 
the jury; and the jury having found in the 
affirmative, the sickness of the plaintiff 
was allowed as an excuse for discontinuing 
before the depth called for was reached. 
Green v. OiWeH, 21 Wise 395. 

9. Aetions for seyeruee. The owner 
of land may maintain detinue or replevin 
for oil extracted from a well on his freehold. 
The oil is his property^ and the severance 
does not destroy his title nor defeat his re- 
covery. Hail V. Jieed, 15 B. Monroe (Ky.) 
479. 

Or trover for its value. Id. 

10. Delivery by tabe company into 
barges* Plaintiffs sold to defendant four 
barges of oil, to be delivered in barges at a 
given rate per barrel. Defendant furnished 
the barges. The oil was furnished from the 
wells to a tube company, who carried it by 
under^ound tubes to the river, not at- 
temptmg to keep the oil from various well 
owners separate, but delivering an equal 
biilk at the tube company tanks at the riv- 
er. While the oil was passing from the 
tanks to the barges and two of them were 
partially filled, the oil caught fire, and 
Doth barges and contents were consumed: 
Held, that there was no delivery, and that 
defendants were not liable for the quantity 
which had got into the barges. Boehester 
and O. O, Co, v. Hughey, 56 Pa. St. 322. 

11. Tubing Company — Eminent do- 
main. A company chartered by the legis- 
lature for the construction and operating of 
a line of underground tubes for the trans- 
portation of oil to railroads and navigable 
streams, etc., is a "tube highway for 
transportation," and as such an ** internal 
improvement " within the meaning of the 
constitution, and consequently sucn a cor- 
poration as the legislature might create bv 
special act West Virginia T. Co. v. Vol- 
canic on and Coal Co,, 5 W. Va. 382. 

12. In tanks not carried b^ sale of 
tanks* A clause in a deed assigning lease- 
hold interests in oil wells as follows: "Also 
all our right, title, and interest of, in, and 
to the eni^nes, boilers, tanks, tubing, der- 
ricks, and all other fixtures and personal 
property situate upon and appertaining to 
the above leasehold interest and well to us 
belonging," does not cover oil in the tanks. 
Dresser v. West Va, Trans, Co., 8 W. Va. i 
553. 



18* Bnmlnff daring deliyerf* Defend- 
ants purchased of the company, pkintiff, 
four barges of oil at a certain price per bai^ 
reL The barges were furnished by defend- 
ant, and were partially filled when the oil 
caught tire, and barges and oil were burned: 
Held, that the property did not pass as fast 
as the oil entered the ban^; tluit the de- 
fendant could not have been compelled to 
accept partially filled barges; that tne delir. 
eiy was not complete, and defendant there- 
fore* not liable for the value of the oil; 2. 
That evidence that by the custom of the 
trade at the place of delivery (Oleopolis) 
the barges to receive the oil were during the 
delivery in the custody and control m the 
purchaser, was properly rejected as not 
aiding the fact of delivery. Bocheder OH 
Co, V. Hughey, 66 Pa. St 322. 

14* Vrandnlent sample* Plaintiff 
agreed to deliver oil of a specified quality in 
payment of a judgment, and produced t 
sample in a bottle, which he assured de- 
fendant was of the quality which had 
been mentioned. A written agreement wu 
then drawn for the delivery of "oil of the 
quality of the sample." Such oil was in 
fact delivered, but the sample in reality 
was cheap, crude oil, insteaa of a refined 
oil of a particular grade, as understood and 
represented: Held, that it was a palpable 
fraud, and that the defendant migut show 
that the oil was not of the quality the 
plaintiff agreed to deliver. Maute v. Orom, 
56 Pa. St. 250. 

15* Delivery at landing* Upon con- 
tract to deliver oil barreb on board of boats 
** preparatory to running out on the firet 
water," the barrels to he paid for on de- 
livery: Held, that the vendor was bound to 
load the barrels, or at least to notify the 
purchaser of his readiness to load tnem, 
and that merely ha^dng them in readiness 
on the bank without notifying the par- 
chaser until after the rise of the water, did 
not sustain the defense of performance or 
readiness to perform. CuUum v. Wagttrf, 
48 Pa. St. 300. 

16. Entire contract— Delivery. De- 
fendants bought 4000 barrels of oil from 
Slaintiff, and eight similar papers the sane 
ay were executed by them, each calling 
for the delivery of five hundred barreb on 
the last day of certain consecutive months, 
payment to be made on each deliveiy: 
Held, that these were several contracts, 
and parol evidence was inadmissible to I 
show that at the time of the purchase it 
was agreed that it was an entire contrart, 
and that the several papers were executed 
with that understanding and according to 
the custom of the trade. Morgan v. McKee, 
77 Pa. St 228. 
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Wbere the consideration for the delivery 
of an article is single and entire, the con- 
tract is entire, although it may consist of 
seyeral and distinct items. Id. ; Luceaco Oil 
Co. V. Brewer, 66 Pa. St. 354. 

17. Tenants in common of oil in 
tank. Plaintiff and L. being tenants in 
common of an oil well, filled a tank with 
oQ equal in quantity to 2400 barrels, of 
which 1600 belonged to pUiintiff and 800 to 
L., and they agreed that the oil was not to 
be sold under 95 per barrel; they were not 

rners. L., without authority, contracted 
the sale of all the oil in the tank at 
$1.25 per barrel: Heldy on bill against the 
purchaser, that L. had no right to sell the 

Slaintiff*s portion of the oil, and that the 
efendant's removal of it would be wrong- 
ful, but that as the oil wjis a staple com- 
modity which had no value peculiar to itself, 
and as there was no fiduciary relation be- 
tween the plaintiff and L., the plaintiff was 
not entitled to an injunction and must be 
eoufined to his remedy at law. Mason v. 
Norris, 18 Grant. Ch. 500. 

18. Pleading— Description of tiering 
t^ols* In action against common carrier 
for goods lost, plaintiff declared for ** one 
box of oil well tools, containing . . . ., one 
drill stem . . . ., and one sand pump . . . ., 
the said Numerated articles comprising 
a set of oil well boring tools." He pro- 
duced a receipt for ' ** one box boring tools, 
one sand pump, one boring stem." Be also 
proved that boring stem, auger stem, and 
drill stem, were terms used indifferently to 
describe the same thing: Ueldy no variance; 
the descriptions being substantially the 
same. WtUianu v. BaUimore <fr Ohio R, JR, 
Co., 9 W. Va. 38. 

ORE. 

1. Meaning— Seyerance. The word 
"ore" in an indictment for larceny held to 
imply no severance from the realty. Peo- 
pkr. WiUiarM,36 Cal. 672. 

Contrary holding in like case. * State v. 
Btnyman, 8 Nev. 270. 

2. TroTer— Possession in the ore get- 
ten Where in trover for cop^ ore it was 
proved that the plaintiff was m possession 
of land in which he sank a shaft and raised 
the ore in question, and the same witness, 
on cross-examination, proved that the ore 
was taken away by a person who had a 



• NoTB.—The opinion refers to People v. WilUamu, 
<«pra, without attemptiiig to distingttigh it. It 
porporta to bss« the judgment on Webster's dell. 
Bittoa of ore. But the ststeuent thst the word ore 
In Iti » QtoU aeceptatlon " implies ore severed from 
the rcftlty. must oe tsken as local to the Jurisdic- 
tion. Ererywhere el«>e it is need indiscriminately 
in refecring to ore in place, undressed ore, or milling 
ore, by all who have occasion to use the term. 



shaft in an adjoining close, and who was 
getting the same lode of copper ore under 
the nlmn tiff's land when he sunk his shaft: 
Held, that this was prima facU evidence of 
the plaintiff's title to the ore, which must 
be left to the jury. Rowe v. Brenton, 8 B. 
& C. 737; 3 Mann. & Ry. 133. 

Z. Ore got by trespass. The title to 
ore extracted by a wrongdoer, remains in 
the oivner of the land. Ltms/ord v. La MoUe 
L. Co., 54 Mo. 426. 

4. Prodoee of mines— Profits. The 

produce of mines is parcel of the annual ' 
profits of an estate and is not a part of the 
corpus. It goes to the tenant for life, and 
is different from the case of timber cut 
where tenant for life receives only the inter- 
est. Daly V. BedceU, 24 Beav. 114. 

5. Deed— Minerab eomblned in same 
ore. A deed conveyed '* all the zinc and 
other ores, except the ore called Franklinite 
where it exists separate and distinct from 
the zinc" The Franklinite (which is an 
iron ore containing a proportion of zinc) 
was found mechanically mixed with the 
zinc ore so that one Could not be exsected 
without the other: Held, that the grantee 
took the ore so mixed with the zinc ore. N. 
J. Zinc Co. V. Boston F. Co., 15 N. J. Ch. 418; 
overruUng, S. C, 13 N. J. Ch. 322. 

6. Coke. Coke is the produce of a mine. 
Botoes V. Ravtnsworth, 29 Law. & £. R. 
247; 15 C. B. 512. 

7. Moisture — Weiglit. A contract to 
deliver 500 tons of ore, *' moisture to be de- 
ducted from the weight of the ore *' at a 
certain rate, in the absence of proof of 
special custom or business usage, must be 
construed to mean that 500 tons of ore, in- 
cluding moisture, are to be delivered, and 
deducting the weight of the moisture will 
show the weight of ore to be paid for. 
Numphreysville Copper Co, v. Vermont Cop- 
per M. Co., 33 Vermont, 92. 

8. Sale wiUioat assay. A fair sale of 
ore, made en masse, on the dump, will not 
be set aside although it realized to the 
purchaser an extraordinary profit. It was 
sold for $500. The purchaser had valued 
it at $400. He was alleged to have re- 
ceived $6000 for it upon sale in England. 
Deep River O. M. Co. v. Fox, 4 Ired. Eq. 
(N.C.)61. 

See CoAL; Minerals. 

0U8TEB. 

1. Tenant in common. The receipt of 
more than his share of the profits of mines 
by one of two tenants in common is not an 
ouster; and the only remedy is by bill or 
action for an account. Denys v. Skuckburg, 
4 Y. & C. 42. 
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OUTFIT. 

!• Constmetton. A. oivniug a share of 
the outfit of a California eold company, ex- 
ecuted to B. a writing, by which he sold 
**one half of his interest in the company. " 
A subsequent clause provided that B. 
should not be a partner in the compaJiy, but 
only "purchaser of one-half of A. s interest 
in the metals and ores '* that might be ob- 
tained: Held, A.*s interest in the "outfit" 
did not pass. PhUlipa^Kay t. Jones AdnCr, 
2() Mo. 67. 

PABTITION. 

!• By ]NiroL A parol partition of a min- 
ing claim is ** doubtless *^ valid. -^0 if. C, 
Y. BuUUm M, Co,, 3 Saw. 634. 

2. Ore bed. The court will not order a 
partition of an ore bed whose value cannot 
be ascertained, and of different richness in 
different parts; nor will it order an enjoy- 
ment thereof in rotation, nor a sale though 
authorized by statute. The remedy of co- 
tenants is in chancery, which can restrict 
the owners to their respective interests, 
order accounts, or appoint a receiver. Conant 
V. Smith, 1 Aiken (Vert) 67. 

8. Cornwall ore bankg — Afrreement 
mnntng with the land barring partition 
— Irregnlar deposits— Fanltah—Mines as 
matters snbjeet to partition. In 1787, 
tenants in common of certain lands, fur- 
naces and forges, and of irregular deposits 
of iron ore unequally distributed over three 
contiguous hills, the deposits differing great- 
ly in quantity and quality in the several 
places where they were worked, broken in 
continuity by faults, and showing indica- 
tions of the possibility of concentrating as 
tiiey descended from the different pomts 
opened on the surface, by articles of agree- 
ment jointly appointed arbitrators to make 
partition of all the lands, except the ** mine 
nUls " containing these deposits. Uoon a 
previous effort to make partition of all the 
lands the arbitrators had reported that no 
just and equal partition of these ore depos- 
its could be made. Upon the report of the 
latter arbitrators, under the agreement, am- 
icable actions of partition were entered, and 
the court decreed accordingly, parting all 
the lands except the Bingham tract with 
forty acres adjoining, and the Cornwall ore 
banks, of which it was decreed by the court 
that they do still remain undivided, to be 
held by the parties as tenants in common, 
according to their respective shares, and to 
the covenants and articles in the said agree- 
ments. The said agreements "had not 
only provided for partition of part of the 
lan^, but also that the ore banks not parted 
should remain together and undivided, and 
declaring it to 1^ the intent of the agree- 
ment that neither of the parties should in- 



terrupt either of the other partiesat anv mine 
hole oy them opened, ana occupied for the 
purpose of raising iron ore. Under this de- 
cree the original owners, their heirs and as- 
signs work^ the mines until 1851. In that 
year partition was sought, but the Supreme 
Court HM, that the partition made in 
1787 by the agreement of the parties in in- 
terest and decreed upon by the court, ww 
binding on their successors in the title, not 
only because of the judgment of the conrt 
unaer which they claim, but because the 
covenants in the agreement of 1787 were 
real and ran with the land, though the 
words *• heirs and assigns " were not used. 
Even if the covenants did not so run with 
the land as to give a right of action to an 
heir or alienee, they would serve to defeat 
this action for partition. The agreement of 
1787 and the judicial proceedings had 
thereon, constitute a bar to this action. 
Coleman v. Coleman, 19 Pa. St 100; B. & 
W. L. C. 260; see Coleman v. BUwett, 43 
Pa. St 178. 

The continuance of the mine hills in com- 
mon after the covenants between the par* 
ties and the decree of the court, became the 
consideration for submittinc^ to the partition 
of the rest of the estate. The implied war- 
ranty which attends partition attached in 
this case; and if what was done as to the 
mine hills were to be overthrown, it would 
destroy the whole of the partitibn. If the 
rest of the estate be held in severalty hy 
virtue of the partition, by virtue of the 
same proceeding the mine hills are to be 
held in common. Id. 

The words contained in said ^reement 
"shall remain together and undivided as 
a tenancy in common," construed to mean 
a tenancy in common not for the present 
nor forever, but as long as the objects and 
purposes of the covenant in which they 
occur are in process of fulfillment, and so nr 
they bar the action of partition. Id. 

Coleman and Grubbs owned together 
large quantities of real estate, including the 
Cornwall Ore Banks. They selected men 
to part and allot the real estate, agreeing 
that the Cornwall ore banks should remain 
together and undivided as a tenancy in 
common, because of the impossibility of 
ascertaining the extent and limits of the 
ore, and &cause partition could not be 
made without great injustice to some of 
the parties. In amicable actions to carry 
out the partition, the court adjud^ th^ 
the ''ore banks, etc, do still remain undi- 
vided, to be held by (the partly) as tenants 
in common, according to their respectiTC 
shares:" Held, that the parties and their 
successors were tenants in common. Colt- 
man's Appeal, Grubbs* Appeal, 62 Pa. St. 
252; B. & W. L. C. 276. 
Under the plea of non tenent MmH it 
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may be shown that the parties had barred 
tbe'mBelves by covenant from partition. Id. 

The agreement that the Comwall ore 
banks should remain undivided established 
a Ijermanent tenancy in common, and ]>ar- 
tition could not be had without violatim^ 
the covenant which ran with the land. loT 

The agreement provided that neither 
party should interfere with or interrupt the 
other at any "mine holes" by any other 
party opened and occupied for the purpose 
of raismg ore: Htldj that this was not a 
mode of providing for the enjoyment in 
severalty of the shares of the parties, but 
meant that the parties should be undis- 
turbed in their rights as tenants in common 
to take and use their respective proportions 
of ore, and was a grant to open and occupy 
other mine holes. Id. 

4. Snrfiice owner. The owner of the 
surface is not a necessary party to proceed- 
ings for partition between tenants in com- 
mon, of minerals. Canfield v. Ford, 28 
Barb. 336. 

6. Seyered estate in mineralg. A con- 
veyance of all the mines, ores, and min- 
erals in certain lands, and all the interest 
of the grantor therein, and the right of in- 
gress and egress to get the same, etc., is a 
grant of an estate 'of inheritance, is a cer- 
tain grant, and may be the subject of par- 
tition. Canfield v. Ford, 28 Barb. 336. 

6. Alternate enjoyment, ete. Partition 
of a mine cannot be made by metes and 
boonds. They are to be otherwise parted 
by alternate enjoyment, or division of 
profits, as the circumstances may require. 
Adam v. Briggt^ Iron Co,, 7 Cusli. 861. 

?• Partition of water. It is utterly 
imnracticable for a court to make a mechan- 
ical division of water running in a ditch,, 
and used by tenants in common for mining 
purposes, in such a manner as to perma- 
nently do justice between the jmrties. 
MeOiUhratf v. Evans, 27 Cal. 92. 

If partition is made, it can only be by a 
sale and division of the proceeds. Id. 

An attempted mode ot partition of water 
made by the court below, considered and 
repudiated. Id. 

8. Diteli — Mortgage •— Aeconnt. A 

mortgage upon an undivided interest in a 
ditch may he adjusted in a suit for partition 
of the ditch, and an account of water rates 
taken. ObUer: Bradley v. Harhneas, 26 Cal. 

9. Aeeoanting— Incidental beneilts— 
NfTada statute. Where a bill under the 
statute of Nevada was filed for partition of 
25 feet on Grold Hill, where one of the 
parties claimed that he had made large ex- 
penditures in excess of those made by the 



other party: Held, that a decree should 
have been refused until an accounting had 
been had, although no special provision for 
such case was found in the statute. Dall i 
V. Confidence M. Co,, 3 Nev. 531. 

Hewi, further, that improvements made on 
an adjoming claim, although necessarily in- 
cidentally beneficial to the claim in Ques- 
tion, could not be considered in sucn ac- 
counting. Id. 

Held, further, that where one party op- 
poses a sale, and makes the sworn answer 
or affidavit required by the statute, the 
court must proceed to partition and not to 
sale, the statute being construed as manda- 
tory. Id. 

-10. Claim worked in partnership. 

The mere fact that a mining claim is owned 
and worked by several persons as partners, 
is no valid objection to a partition of the 
same between the owners wnere the answer 
does not set u^, and it is not shown, that a 
suit in equity is necessary to settle the ac- 
counts and adjust the business of the part- 
nership; and all tfie material allegations in 
a complaint for a partition of real property, 
which are not denied by the answer, are 
deemed admitted for the purposes of the 
trial. Hughe* v. Denim, 23 CaL 501; B. & 
W. L. C. 311. 

11. Possessory Claims. When a min- 
ing claim upon the public lands is claimed 
and possessed by several as joint tenants, 
tenants in common, or as coparceners, or 
even as partners, such several interests or 
estates are in the nature of an estate of in- 
heritance, and liable to be partitioned be- 
tween the several claimants the same as 
other real nroperty. Hughes v. Devlin, 23 
CaL 601; B. & W: L. C. 311. 

12. Claimed by equitable owner. An 

executory contract to convey to an a^ent a 
certain interest in mining lands which he 
has purchased or assisted in purchasing in 
the name of his principals, does not give 
such party any such estate, although 
coupled with actual possession, as to enable 
him to maintain suit for partition. SeUzin- 
ger v. Bidgway, 4 W. & S. 472. 

18. Indiyisibiiity of mines. Mines in 
land, when opened, are, from their nature, 
indivisible, and neither partition can be 
made at law, nor dower assi^ed by metes 
and bounds. The only partition that can be 
made is to order a sale and divide the pro- 
ceeds. Lenfers v. Henke, 73 IlL 405. 

14. Toid decree as eyidenee of. A de- 
cree of court though void for want of parties 
and other reasons, if subsequently acted on, 
may possibly be treated as evidence of par- 
tition according to the terms of such decree. 
Kinney v. Cons, Virginia M, Co,, 4 Saw. 
383. 
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15. tirantee of one tenant in common. 

The ^ntee of the risht to dig ores, claim- 
■ ing his right by the deed of one of two or 
more tenants in common of the entire estate, 
cannot compel partition. Boston Franklin" 
iU Co, V. Condit, 19 N. J. Ch. 394. 

See "Cornwall Ore Banks." 

PARTNERSHIP. 

1. How Inferred. A mining partner- 
ship may be inferred from facts and circnm- 
stances, as by suffering names to be used 
jointly, and otherwise holding themselves 
out as partners. Lyell v. Sanboum, 2 Mich. 
109. 

2. Proof of. As to what acts constitute 
sufficient proof of defendant being a partner 
in a mining company. Dickinson v. Valpy, 
10 B. & C. 128; S. C., 5 M. & R. 126. 

It is sufficient evidence to prove a person 
to be a member of a mining company, that 
he and others had agreed to form a com- 
pany, and that business had been carried 
on upon the footing of th»agreement Owen 
V. Van Usier, 1 Eng. L. & E. 396; 10 C. B. 
318. 

8. Eyidence establishing the relation. 

By a deed whereby a joint stock company 
was established, any shareholder desirous of 
transferring his shares was to give notice at 
the office of the company that he had agreed 
to sell the shares, and no person who pur- 
chased shares was to be deemed a proprietor 
until he executed the deed. The directors 
on notice of the transfer of any shares 
(made in conformity to the rules of the com- 
pany), were to cause the transfers to be reg- 
istered in the books of the company. Every 
person by whom such shares were trans- 
ferred immediately after such transfer was 
registered in the books of the company to 
cease to be a proprietor. In an action in 
which the plaintiff sought to charge the de- 
fendant, as a member of the company, for 
^oods sold, etc., the letters of the plaintiff, 
in which he admitted himself to be a share- 
holder on the thirtieth of March, 1826, were 
held to be proof of that fact, although it was 
not proved that he had ever executed the 
deed; 2. There being no proof of any actual 
transfer of the shares to a purchaser, or of 
the execution of the deed by him, an entry 
in the books of the company of a transfer 
to a purchaser on the twentjr-eighth of 
March was held not to be evidence that 
the plaintiff then ceased to be a partner; or 
if it was prima fade evidence of that fact, 
it was rebutted by the letters of the plaintiff 
of a subsequent date, admitting himself to 
be a partner. Reynolds v. Kay, 9 B. & C. 
356. 

4. Proof of memhership— Admissions. 

Where a defendant is charged with a debt 



as partner in a mining company, but is not 
shown to haveeither contracted such debt per- 
sonally, or represented himself to the plaint- 
iff as a partner, the fact of his having been 
Sartner may nevertheless be shown mr evi- 
ence short of strict proof that he had exe- 
cuted a deed of copartnership, or was lepl- 
ly interested in the mine. Admissions 
made by him before or after the debt was 
incurrea may be evidence for this purpose. 
Ralph V. Harvey; Richards v. Harvey, 1 Q. 

B. 845. 

5. Peenliarities of mining partner- 
ships. A mining concern differs from s 
common partnership in that: 1. The shares 
are assignable; and, 2. The death or bank- 
ruptcy of a holder of shares does not 
operate as a dissolution, but it is in the 
nature of a trading concern. Fereday t. 
Wightwiek, 1 Russ. & M, 45; S. C. 1 Tarn. 
250. 

6. <^ Mining partnership'' dtetii- 
gnished fk*om other cases, where two 
persons entered into an agreement to en- 
gage together in a mining adventure, 
under a firm name, and to share the profits 
and losses equally, and as a firm they pur- 
chased a mine, and paid a note given in 
the firm name for a portion of the price: 
Held, that the contract' was one of p»t- 
nership, in the ordinary sense, as distin- 
guished from what is known as a '* mining 
partnership,*' and that either partner baa 
the same authority to bind the firm as if it 
were an ordinary trading partnership. 
Decker y. Howell, 42 CaL 636; B. & W. L 

C. 608. 

7. Dlstinetions f^om other parti^- 
ships— Deleetns personie. Mining part- 
nerships, where tnere are no partnership 
articles, are governed by the law of ordi- 
nary partnersnips, except so far as the ^n- 
eral usage of persons engaged in similar 
pursuits or the established practice of the 
particular company has established a dif- 
ferent rule, the only differences generally 
existing being such as flow from the fact 
that in such partnerships there is no deledus 
persona, Jones y. Clark, 42 Cal. 180; E & 
W. L. C. 625. 

8. "Strict partnership " hy agree* 
ment between Mining Artnors. The 

rule that in "mining partnerships" one 
partner has no authority to bind the firm 
by a promissory note, is based upon the 
reason that in such partnerships there is no 
delectus personce, ana that consequently the 
membership is continually subject to 
changes beyond the control of the iwrtners; 
but there is nothing in the natnre of min- 
ing which forbids a contract of strict part- 
nership; and when it appears that the con- 
fidential relations of an ordinary partner- 
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shi}) are established, and the firm not 
subject to the intrusion of other partners 
at will, the reason of the rule fails, and 
with the reason the rule itself. Decker v. 
UoweU, 42 Cal. 636; B. & W. L. C. 608. 

9. No deleetos personsB— Ineidentg. 

It is well established that in mining part- 
nerships there is usually no delectus per- 
wna, and as a consequence that sncn a 
partnership is not dissolved by the death 
of a partner, or a sale of an interest by a 
partner to a stranger. Taylor v. Castle, 42 
CaL367; B. AWVL. C. 62. 

10. Fftets not amonnitngto.— A. and B., 

who had carried on business as iron-mas- 
ten, being unable to meet their engage- 
ments, assigned all their plant and effects 
to five trustees, upon trust, amongst other 
things, to carry on the business under the 
name of **The Stanton Iron Company;" 
and, out of the profits, to pay interest on 
certain mortgages, etc., ana to ''pay and 
divide the net income of the busmess re- 
maining after answering the purposes afore- 
said, unto and among all and singular the 
creditors of A. and fi., in ratable propor- 
tion according to the amount of their re- 
rctive debts," with an ultimate trust for 
and B. Upon the question of partner- 
ship under these facts the court was equally 
dinded, and the judgment of the common 
pleas, that the defendants were partners, 
affirmed: Hickman v. Cox, 3 C. B. (N. S.), 
523, affirming S. C, 18 C. B. 617. 

But both courts were reversed in the 
House of Lords: WhetUerqft d: Cox v. Hick- 
num, 8 H. L. Ca. 268; S. C. 9 C. B. N. S. 
47; a C. 30 L. J. C. P. 125; S. C. 7 Jur. 
N. a 166; S. C. 8 W. R. 764. 

11. Owners of adjoining diggings agree 
U work together as partners— Uneqnal 
expenses and nneqnal resnlts— Settle - 
■ent« K. and J. owned the Starr Lot, a 
lead mine in the Dubuque lead regions. 
L owned the Levi Lot adjoining. The 
owners agreed to work them togetner, K. 
and J. to receive one-fourth of the mineral 
from the Starr Lot as royalty, and L. to re- 
ceive one-sixth of the mmeral from the Levi 
Lot as like owner's royalty. The working 
interests were divided as follows: K., five- 
eighteenths of the Starr Lot; J., five-eight- 
eenths of the Starr Lot; L. , ei^ht-eighteenths 
of the Starr Lot; K., six-eignteentns of the 
Levi Lot; J., nine-eighteenths of the Levi 
Lot; L., three-eighteenths of the Levi Lot. 
The receipts were $66,000, exclusive of rent, 
while mineral was raised to the value of 
about $137,000. The contract was "that 
nch partner was to pay his equal propor- 
tion, according to his mining interest in said 
Lots, of all expenses necessary to carry on 
said business of mining therein." 



The lode was worked from east to west, 
passing first through the Levi, and then 
into the Starr Lot. For some months a 
large amount of mineral, found on the 
Starr Lot, was carried back alone the drift 
on the Levi Lot, and thence lifted through 
a shaft which had been previously sunk on 
the last lot for the purpose of workingout 
the mineral found on that lot alone. This 
proving inconvenient, and as the owners of 
the Starr Lot would not permit the sinking 
of a shaft on the Starr, tney determined to 
sink one immediately upon the line between 
the two, and thus shorten the length of the 
drift along which they had to carry the 
mineral. After this, they had to deepen 
the drift in order to carry off the water, 
and in doing this, mineral was struck on 
the Levi Lot, which for some time had been 
yielding but little; and in doing most of 
the work, and all of that involving the 
heaviest expenditure, the parties had to use 
the same nands, horses and machinery. 
At first the accounts were settled monthly, 
and apportioned the same as if there were 
two separate adventures; but afterwards 
these monthly apportionments were neg- 
lected, and the accounts were so )^ept that 
the expense on each lot could not be ascer- 
tained. The machinery erected on one 
was mostly for the benefit of the other. 
An exact adjustment of the expenses and 
benefits to each lot might have been im- 
possible upon any system of accounts. The 
two lots produced mineral very uneoually. 
Upon these facts the court Held (qualifying 
their opinion on S. C, 8 Iowa 160, as cor- 
rect in the abstract, but not capable of 
application), that in stating the accounts 
for the term during which they were kept 
separately, each partner should be charged 
with his proportion of the expenses incurred 
in raising mineral on each lot; 2. That in 
stating an account for the time during 
which they were not thus kept, the entire 
expense should be apportioned to each lot 
in proportion to the value of the mineral 
raised, and the copartners charged in the 
ratio of their interest in each lot. Levi v. 
Karrkk, 13 Iowa, 344; 8 Id. 150. 

12« Tenants In eommon working 
eialm. Tenants in common of a mine, 
working it together, and, after payin^^ ex- 
penses^ dividing the profits in proportion to 
their interests in the claim, are mining 
partners. Nolan v. Lovelock^ 1 Mont. 224. 

18. Owners of eiaim. The parties own- 
ing a mining claim as tenants in common, 
and engaged in working the same, are part- 
ners. Dougherty v. Creary, 30 Cal. 290. 

14. Co-owners working elalm— Inel- 
dents of mining partnership. Where 
the several owners of a mine unite and co- 
operate in working the same, they form a 
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mining partnership, which is governed by 
many of the rules relating to ordinary part- 
nerships, but which has some rules peculiar 
to itself. SkiUman v. Laehman, 23 CaL 
199. 

One of these rules, peculiar to a mining 
partnership, is, that each owner has a right 
at any time to sell and convey his intereat, 
and such sale does not dissolve the partner- 
ship. Id. 

A rule peculiar to a mining partnership 
is, that the law does not imply any author- 
ity, either to a member of such partnership, 
or to its managing agent, to bind the com- 
pany or any of its individual members by a 
promissory note, or a contract of indebted- 
ness executed in the name of the company; 
but it is incumbent on the partv claiming 
to hold the company for sucn indebtedness, 
to show that the person executing or con- 
tracting the same in the name of the com- 
pany had power and authority to do so. Id. 

15« Mine owners working claim to- 
grether. If two or more persons acquire a 
mining claim for the purpose of working 
the same and extracting the mineral there- 
from, and actually engage in working the 
same, and share, according to the interest 
of each, the profit and loss, the partnership 
relation subsists between them, althougn 
there is no express agreement between 
them to become partners, or to share the 
profits and losses. Duryea v. Burt, 28 CaL 
569; B. & W. L. C. 489. 

16. Oovenanl for prlrUege of pre- 
emption. Where there is a privile^ of 
pre-emption in a contract between mining 
partners, a subsequent sale, by consent of a 
part interest of one partner, of a descent 
cast, will prevent the further operation of 
the covenant. Weisman v. Smith, 6 Jones, 
Eq. (N.C.) 125. 

17. Pnrehaser becomes partner. As 

a sale of an interest in a mining partnership, 
by a partner, to a stranger, does not dis- 
solve the partnership, such a stranger, by 
his purchase, presumptively becomes a 
partner, though he taices no part in the 
management of the partnership affairs, and 
does not hold himself out to the world as a 
partner. Taylor v. Castle, 42 CaL 367; B. 
& W. L. C. 521. 

18. Eanity— Legal title in third par- 
ty. Where property belongs in equity to 
an association of members, each having an 
undivided interest in whatever belongs to 
the company, it is of no consequence in a 
controversy over the distribution of the 
proceeds of a sale of the property authorized 
oy the general consent, that the legal title 
stood m a third person. BuUerJUld v. 
Beardsley, 28 Mich. 413. 



19. Basiness nnder two firm nan6s« 

Where a partnership is carried on under 
two different firm names, a judgmeni 
ajg;ainst either firm will support an execu- 
tion against the partnership effects, and t 
sale under it will pass the title of all the 
partners. Careif v. Bright, 58 Pa. St 7a 

20. Partner member of both seilia; 
and bnying firms— Account. A. and B. 

were partners in mining coal A. mined 
and shipped to B. at Philadelphia, where 
B. received and sold it. B. was also part- 
ner in another firm, coal merchants, Phila- 
delphia. He employed this firm to sell on 
commission. A., at the mine, knew of this 
course of business, and did not object In 
fact, by the arrangement the expense of 
conducting the business was lessened: Hdi, 
that after dissolution and settlement, A. 
could not demand a share of B.'s commis- 
sions. B. also sold coal to this other firm, 
with notice to his partner, for full value: 
Held, that he was not bound to account for 
profits received by him as partner in the 
purchasing firm, although such firm took 
the coal to fill contracts for delivery at a 
larger price than they paid for it Fred v. 
Blakston. 83 Pa. St. 474. 

21. Eridence of tlie relation-^oiit 
stock CO. An application for shares and 
payment of the first deposit in a joint stock 
oil company, does not constitute one a 
partner, where he has not interfered with 
the concern. Hedge d: Horu^ Appeal, 63 
Pa. St 27a 

The insertion of such subscriber's name 
by the secretary in a book of the company, 
containing a list of the members, is not 
holding him out to the public as a partner, 
because he does not thereby acqui/e a right 
to a share of the profit id 

If a subscriberactas a member or director, 
attend meetings, etc., or otherwise g[ive 
himself out as a member, he will make him- 
self liable, though there be some want of 
the necessary formalities or acts of a party 
to make him legally a member. Id. 

22. Joint stock co« The members of 
an unincorporated joint stock association, 
engaged in boring for oil, sustained br 
money advanced by each, may in a proceed- 
ing for the distribution of a common fand 
be treated as partners. Butierfield v. Beardt' 
ley, 28 Mich. 413. 

28. Unincorporated ditch coniMUiiM 
—Incidents of |>artnership and co-tea- 
anC]r~Note. Unincornorated ditch eom- 
panies organized for tne sale of water to 
miners and others, the stock of which it 
bought aud sold at the pleasure of the own- 
ers, without consulting the co-owners, differ 
from ordinary commercial partnerehipa. 
Some of the incidents of a partnership per- 
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tain to Buch companies, and some of mere 
tenancies in common likewise pertain to 
them. McConneU v. Denver, 35 Cal. 365. 

The superintendent or mana^^ing agent 
of such company has no authority to bind 
the company by a promissory note, given 
for materials used by the company, unless 
the authority to give such note is expressly 
conferred ui>on nim by ' the company, or 
Rich authority may be implied irom his 
acts recognized by the company, with full 
knowledge of the acts at tne time of the 
recognition. Id. 

A member of such a company has no 
general authority by virtue ot such mem- 
bership to bind the company by his con- 
tracts. Id. 

24. Ditch— ^Beal estate— Co-tenancy. 

A ditch is real estate, and each interest 
may be sold or incumbered without regard 
to the consent of the co-proprietors. Brad- 
ley v, Harknese, 26 Cal. 69. 

2d. Shareholders in ditch. The share- 
holders in a ditch may be regarded as part- 
ners entitled to participate in the profits 
derived from the business of carrying on a 
ditch, where such profits consist in sales of 
water from the ditch. Abel v. Love, 17 CaL 
238. 

26. Cost book company a partner- 
' ' *nnction— Parties. A shareholder 



in a coiit book mining company filed his bill 
against the niana^ing committee and 
against a creditor m. the company, to re- 
strain an action at law brought against him 
by the creditor at the instigation of the 
managing committee. The bill also asked 
for an account as to the amount of the 
plaintifTs liability to the company. The 
court granted an injunction to restrain the 
action by the creditor, but dismissed the 
bill as against the managing committee, on 
the ground that as the company was a sim- 
ple partnership, formed unaer no act of par- 
liament, it was necessary, in order to have 
an account, that all the members should be 
made parties to the bill Sibley v. Minton, 
27 L. J. Ch. 53. 

27. Cost book company— Eridence of 
neMbership. A mining company, by its 
prospectus and certificates, professed to be 
a company of 30,000 shares of £1 each, to 
be conducted on the cost book princii>le. 
The directors passed rules, by one of which 
tl^ company was to be considered as con- 
■titnted, and the directors to be at liberty 
to commence business, so soon as one-third 
of the shares should have been subscribed; 
and by another that no person should be 
recognized as an adventurer in, or entitled 
to any benefit from the company until he 
should have signed the rules and be duly 
r^tered in the cost book as an ad- 



venturer. W. H., having seen the 
prospectus, but not the rules, applied 
verbally, and paid for and received cer- 
tificates of shares in the company; the 
company failed. W. H., a year after he 
received the certificates, brought an action 
to recover his money, and the action was 
compromised: Held, that the certificates 
were notice of the rules; and although W. 
H., assuming him not to have had previous 
notice, would have been allowed, p>erhaps, 
a reasonable locus penitentke, to return tne 
certificates, still, having retained them and 
not having brought his action for a year, he 
must be taken to have acquiesced in and be 
bound by the rules; 2. That although W. 
H. had not signed the rules, still, having 
applied and paid for and accepted the cer- 
tificates of shares^ he had authorized the 
company to re^ster his name in the cost 
book without his signing the rules; the con- 
tract was complete, and lie was a *' contrib- 
utory." In re Great Cambrian M. <b Q. Co.; 
Hawkins Case, 2 K & J. 263. 

28. Burning lime on sliares. An 

a^ement to bum lime on shares, one fur- 
nishing the stone and the other the fire, 
constitutes a technical partnership between 
the parties. Muster v. Trumpbour, 5 Wend. 
274. 

29. Contract between qaartz mill and 
amalgamating works. James and Hill 
were tne owners of aquartzcrushingmill with 
some vacant land adjoining. Thev leased 
this vacant land to Farrington & Mier, pro- 
prietors of neighboring amalgamating works, 
and agreed to crush the ore for the amalga- 
mating works at |5 per ton, to place it on 
the ground leased, and also furnish motive 
power to the amalgamating works. After 
this arrangement James l^came a partner 
in the firm of Farrington &, Mier in the 
amalgamating works: Held, that neither 
the lease, the contract, nor the association of 
James, made Hill a partner in the amalga- 
mating firm. Hears v. James, 2 Nev. 342. 

80/Contract belweenHasons andQnar- 
ry-men. When one of a firm of stone ma- 
sons sold tools to the defendant, a quarry- 
man, on agreement that they should be 
paid for in stone, and the defendant de- 
livered stone accordingly within the time 
as contracted, but atter dissolution of 
the partnership: Held, that the contract 
was a valid partnership contract, and that 
neither the aissolution of the firm, unless 
known to the defendant, nor the applica- 
tion of the stone to the private use oi one 
member of the firm, afifected the validity of 
the payment. Kenney v. AUvater, 77 Pa. 
St. 34. 

81. Capital— Profits. Circumstances 
considered under which net profits may, at 
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the wish of the majority of the sharehold- 
ers, be applied in repayment of contributed 
capital, although tne deed of settlement 
seems to contemplate a continuing capitid, 
as in an ordinary partnership, there being, 
however, no express prohioition in the 
deed. Binney v. Inee Hall C, 4f C, Co., 36 
L. J. Ch. 363. 

82. Land oonsldered as personalty. 

When laud is brought into a partnership as 
stock, it is, as between the partners, their 
creditors and one who has knowingli^ dealt 
with them for it, personally belonging to 
the firm. West Hickory M, A, v. Meed, 80 
Pa. St. 3a 

88. Mines as assets — Aeeonnt— In- 
terest. Parties owned ore land as tenants 
in common; they entered into partnership 
in manufacturing iron and bought other 
real estate. The proceeds from the land 
and the purchase-monev of the real estate 
were carried into the firm books with the 
partnership transactions: HeJd^ that these 
circumstances did not make the land and 
the proceeds firm property. OruWe Appeal, 
66 Pa. State, 117. 

Kach party used the ore without reouiring 
the other to account, and there was no known 
excess to be paid for as the business pro- 
^jessed. Being a voluntary delay of both, 
interest was properly chargeable onlv from 
the time the oalance was struck. Id. 

84. The mine, partnership assets. 

The mining ground belonging to and 
worked by a mining partnership and ac- 
quired for mining purposes, whether pur- 
chased with partnership funds or brought 
into the concern by individual members, as 
a portion of the capital stock, is, in equity, 
for the purpose of a settlement of the part- 
nership affairs, to be treated as nartnership 
property. Duryea v. Burt, 28 (Jal. 669; B. 



C.489. 

85. Share, not goods, ete. A share 
in a joint stock mining company is not 
"goods, wares or merchindise, within the 
seventeenth section of the Statute of 
Frauds. WaUon v. SprcUley, 10 Ex. 222. 

80. limited partnership. In an action 
on the case for flooding plaintiff's mine, 
brought against three defendants individual- 
ly, who were carrying on business under a 
limited partnership, two of them being gen- 
eral partners, and the third a special pinner, 
it was sought to charge the latter b^r proof 
that he had done some act under whicn the 
law rendered him liable as a general part- 
ner: Held, that if he was not a manaiging 
partner, nor directing the workmen, proof 
of an act having no relation to the injury 
sued for, whicn would render him liable 
in matters of contract as a partner, would 



not render him liable for a trespass. Mc- 
Knight v. Batdif, 44 Pa. St 156. 

87. Trading eonoem— Constmetion of 
Will. R. C. being in possession of mines 
and iron works, held under leases of im- 
eaual duration, by his will bequeathed 
£25,000 to B., «as a capital for hun to be- 
come a partner with my executor of one- 
fourth share in the trade of all thoee works 
so long as the lease endures,** with a devise 
to H. and his wife of the residue of his 
estates, real and personal. By a codidl 
the testator gave to W. C. three-eighths of 
the concern at the ironworks: "So the 
partnership will stand at my decease— W. 
C., three-eighths; H., three-eighths; E, 
two-eighths.** After the testator's death, 
W. C, H. and B., carried on the works 
for two years, selling iron manufactured not 
only from the produce of their mines, but 
from ore and old iron purchased for the 
purpose of manufacture and resale. B. 
naving then aasi^ed his share to C, the 
business was earned on in like manner by 
C. and H, till the death of the latter, no 
agreement having ever been entered into 
for the duration of the partner^p: Held, 
that the codicil withdraws the trade from 
the operation of the residuary clause in the 
will, and vests three-eighths in H., t^ the 
exclusion of his wife; 2. The concern ii 
not a mere joint interest in land, but a 
partnership in trade. Crawthay v. Matdt, 
1 Swans. 495. 

88. Congtmetion of article. When 
articles of copartnership provided for cer- 
tain stipulated advancements to be made by 
each of the partners, and contained the far- 
ther clause, ** after which it is understood 
that should it be necessary to obtain more 
money for the completion of the works, 
such money is to be raised between us on 
our joint note or otherwise;** the true con- 
struction of the agreement is that after etch 
partner had advanced the sums stipulated 
m the agreement, any further money re- 
quired was to be raised by the joint efforts 
and upon the joint credit of the partnen. 
Patleraon v. SiUknan, 28 Pa. St. 904. 

89. Autiiority of copartner. A part- 
ner in an undertaking is, by virtue of that 
relation, constituted a general agent for his 
copartners in all matters relating to tbe 
partnership; and he has all the authority 
necessary for carrying on the undertaking 
and fdl such as is usually exercised by 
the partnership. OcUey v. Bourne; Haw- 
kens V. Bourne, 10 L. J. Ex. 361; 8 M. ib 
W. 703. 

40. Anthority of partners. The law 

presumes that every member of a mining 
firm has authority to hire laborers and make 
the firm liable for their wages, if they are 
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necessarily employed in working upon the 
joint pro])erty, and no evidence of such 
authority is required. Nolan v. Lovelock, 1 
Mont. 224. 

41. Borrowingr for the mine— Con- 
strnction of artieles. The defendants 
were partners for the purpose of working a 
coal mine. Two of them conducted tne 
business of the colliery. The firm being in 
debt, and two actions having been brought 
against them, the managing partners Ar- 
rowed of the plaintiff, upon the credit of 
the firm, money for the purpose of settling 
these actions, and accepting in the name m 
the finn a bill of exchauj^ drawn by him 
on them. The partnership deed contained 
a clause "that if any partner should, for 
his own use, or for anv other pur|>ose than 
the immediate use of the partnership, draw, 
secept, or endorse any bill of exchange in 
the name of the firm," the others mi^ht 
determine his interest in the partnership: 
Held, that the managing puiners had 
authority to bind the partnership by bor- 
rowing the money and accepting the biU. 
Brown v. Kidger, 3 H. & N. 853; 28 L. J. 
Ex.66. 

It is an incident of a common trading 
partnership that the managing partners 
nave authority to borrow money for part- 
nership purposes, which include the pay- 
ment of partnership debts incurred in the 
ordinary course of business, and this 
authority is not excluded by special provis- 
ions in the {lartnership deed as to the rais- 
ing of additional capital, or supplying de- 
ficiencies in the funds by contributions of 
the partners. Id. 

42« Power to pnrehase on credit— - 
General agency. The members of a min- 
ing company have authority by law (in the 
ftmence of any proof of a more limited 
authority), to bind each other by dealings 
on credit, for the purpose of working the 
mines, if that appear to be necessary or 
usual in the management of the mines. 
Trtdfcm v. Bourne, 6 M. & W. 461. 

Each partner is the general agent of the 
others. Hawktn v. Bourne, 8 Id. 703. 

48. Managing partner— Power to ex- 
pend proceedg. A managing partner of a 
mine has authority to defray all the neces- 
sary and proper expenses incidental to the 
beneficial working of the mine, out of the 
joint profits derived from the sale of the 
minerals. Roberts v. Eberhardt, 1 Kay. 
148. 

44. Managing adyenturer no power to 
bind flrm. One of several co-adventurers 
in a mine has not, as such, any authority 
to pledge the credit of the general body for 
money borrowed for the purposes of the 
concern. And the fact of his having the 



general managemant of the mine makes no 
difference, in the absence of circumstances 
from which an implied authority for that 
purpose can be inferred. BicketU v. Ben- 
neU, 4 C. B. 686. 

45. Acting Partner— Abandoned pro- 
ject. A vendee under executory agree- 
ment for sale of an interest in iron works, 
entering and acting as a partner, as between 
himseirand the other partners is to be 
treated as a partner, and must contribute 
to the losses until the time he gave notice 
of withdrawal, although the executory con- 
tract was not completed by reason of defect 
in vendor's title. Jefferys v. Smith, 3 Russ. 
168. 

46. Allowance to managing partner. 

As a general rule every copartner is bound 
to exercise due skill and diligence in pro- 
moting the interest of the copartnership 
without reward or compensation, unless it 
be otherwise agreed between the parties, 
but such an agreement may be implied 
from the course of business pursued be- 
tween the copartners as disclosed by the 
evidence; and when a partner renders ser- 
vices which neither the law nor the agree- 
ment of the parties imposes upon him, an 
agreement that he shall be paid is implied. 
Levi V. Karrick, 13 Iowa, 344; S. C. 8 Id. 
150. 

47. Allowance for extra services of 
partner. A member of a mining partner- 
ship, expressly requested to render his 
services as superintendent) in the manage- 
ment of producing mines worked steadily, 
and requiring and receiving his active skill 
and management, is entitled to compensa- 
tion for such services from the firm, al- 
though no express contract was proved. 
And the amount being based on the nature 
and character of the services, the time em- 
ployed, and the benefits derived to the 
nrm, $76 per month for 21 months was 
allowed out of the fund for division. The 
claim presented was $5 per day. Levi v. 
Karrick, 13 Iowa, 344; S. C. 8 Id. 150. 

48. Managing director accepting bill. 

By the deed of association of a mining 
company, it was provided that the affairs of 
the company should be managed by a com- 
mittee of seven shareholders, called man- 
aging directors, and B. was appointed the 
resident director or manager to superintend 
the mine and the local concerns thereof, 
hire workmen, provide machinery, etc. , but 
subject to the instructions he might from 
time to time receive from the managing 
directors, to whom he was to transmit 
monthly accounts of the ore raised, wages 

Said, etc., and a full statement of all tne 
ebts and liabilities due from the company; 
with a proviso that he should not expend or 
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engage the credit of the company for any 
8uni exceeding £50 in an}rone month, with- 
out the express authority in writing of three 
of the managing directors: Held, that this 
deed did not authorize B. to draw or accept 
hills of exchange in the name of the com- 
pany, even for tne necessary purposes of the 
mine, without the express authority of the 
managing directors. Brown v. Byert, 16 
M. & W. 250. 

40. Bill aceepted by *< manager." 

Where a bill was addressed to a mining 
company, and accepted by the defendant as 
manager, and it was shown that the defend- 
ant and three others had agreed to form a 
company, and that the mine had been 
worKed on the footing of that agreement: 
HeUly that the defencmnt was individually 
liable on the bill as a member of the com- 
pany. Owen V. Van Uster, 1 Eng. Ij. & £. 
396; 10 a B. 318. 

50. ^ote giyen by arent of mtnlng 
partners— Pleading. The complaint al- 
leged that the defendants had been part- 
ners in gold di^ng at "Pike's Peak," 
Colorado, under the name of H. & W.; that 
one K. was their a^ent in such business; 
that plaintiff, at their request, worked for 
them in their said business; that on the 
day he ceased work, plaintiff accounted 
with K. as defendant's agent, who was by 
them authorized; and there was found due 
from defendants to plaintiff, for said work, 
a certain sum, for wnich sum K. thereupon, 
as such agent for defendants, executed to 
plaintiff a note for the amount so found due; 
that defendants had promised to pay said 
note. The answer denied that defendants 
were partners at the time of the execution 
of said note, and denied that they executed 
said note, or that K. had any authority to 
execute it in their name and behalf: Htld, 
that the answer did not deny the indebted- 
ness of the defendants, as alleged in the 
complaint, for work and labor done, and that 
the court below did not err in entering judg- 
ment for plaintiff on the pleadings. Riato 
V. Harris, 18 Wise. 400. 

61 Note by saperintendent. A promis- 
sory note, purporting to have been executed 
for and on oehalf of a mining partnership, 
and signed by the superintendent as such, 
is binding on the partnership, provided the 
superintendent had authority to execute it, 
or it has been subsequently ratified by the 
company. Jones v. Clark, 42 Cal. 180: B. 
& W. L. C. 525. 

52. Name of firm— Note. Three per- 
sons, partners, carried on business as ** The 
Newcastle and Sunderland Walls End Coal 
Cumpany. " One of them made a note pay- 
able at a bank at which the firm did not 
keep an account, and subscribed it with the 



name of **The Newcastle Coal Company:** 
Held, that it was properly left to the jury 
as a question of fact whether the name usea 
so far varied that the indorser must be 
taken to have issued the note on his own 
account and not as a partner. JodA f. 
Bidimond, 11 Ad. & £1. 339. 

58. Note of a ^< strict partnership." 

Where A. and B. entered into a strict part- 
nership for the purpose of purchasing, hold- 
ing, and working a mine, and while eo 
partners, A. gave a firm note for money 
Dorrowed in the name and for the use of Hk 
firm, and afterwards conveyed all his inter- 
est to B. : Held, that the note was valid as a 
firm note, and could be collected of B. 
Decker v. HoweU, 42 Cal. 636; B. & W. L 
C. 5Q8. 

54. Note— New members. If a promis- 
sory note is binding upon a mining pctftner- 
ship as a valid contract, such partnership 
continues liable, at least to the extent <h 
the partnership assets, though some men- 
hers of the company may have parted with 
their interests, the new members having 
purchased with knowled^ and subject to 
the payment of partnership debts. Jones v. 
Clark, 42 Cal. 180; B, & W. L. C. ^5; sec 
Babeock v St. WaH, 51 Pa. St., 181. 

55. Note by partners in arrears. Per- 
sons failing to sign the deed of settlement 
of a mining concern and to pay their in- 
stallments, cannot claim to be partners in 
the concern, so as to support a plea that a 
note signed by them in their individnal 
names was a note of the partnership, /bzv. 
FrUh, 10 M. & W. 130; 1 Car. & M. 502. 

50. Money adyaneed on note to Purser 
—Release. The pkintiff, A., the purser 
of a mine, in order to carry it on, raised 
money by the deposit of a promissory note 
made in his favor by seven of the share- 
holders, and which two other shareholders 
had refused to si^, and applied the money 
so raised in pairing the workmen. At a 
subsequent meeting of the shareholders and 
creditors, an assignment of the mine, in 
order to sell it and pay the debts, was re- 
solved upon, and A. then claimed to be ad- 
mitted as a creditor " for money which he 
had raised on a note of hand to pay the 
workmen.*' A deed of assignment ^*a8 ac- 
cordingly executed, to which all the adven- 
turers were parties of the first part, and the 
several persons whose names were there- 
unto subscribed as creditors of the several 
adventurers for supplies to and debts in- 
curred by them for or in respect of the 
same mine, to the amount set onpoeite 
their respective names, of the second part 
This deed, after reciting that the mmc- 
holders had in the prosecution of the mine 
incurred debts thereon with the perBons 
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parties thereto of the second part, contained 
a conveyance in trust for tnose creditors, 
and a provision that no action should be 
brought by any of the persons parties 
thereto of the second part, against all, any, 
or either of the persons parties thereto of 
the first part, for the recoverjr of any debts 
dne or owing upon the said mine, or in any- 
wise relative thereto; and that if any such 
action^ was brought, the deed might be 
pleaded as a release. A, executed the deed, 
the amount of the note and interest thereon 
being placed against his name. To an ac- 
tion brought by A. upon the note against 
the seven persons who signed it, they 
pleaded the deed as a release, averring that 
A. signed it as a creditor of the parties 
thereto of the first part, in respect of the 
causes of action in the declaration men- 
tioned, which allegation was traversed by 
the replication: Held, that A. must be con- 
sidered to have signed the deed in respect 
of his claim for the advance of the money 
raised upon the note, and applied fC>r the 
use of tne mine, and not in res|>ect of his 
claim upon the note itself, which there- 
fore was not released, and that conseqitently 
the plea was not proved. Lanyon v. Davey, 
11 M. & W. 218; 12 L. J. Ex. 200. 

67. Contribntlon on joint note. The 

plaintiff and defendant were shareholders 
in a joint stock mining company. Money 
being required to work the mine, T., who 
was also a shareholder, applied to a bank 
for an advance of £500, which they con- 
sented to make on the security of the joint 
promiBsory note of the plaintiff, defendant 
and T. T^he note was given and the money 
advanced, and anplied to the purposes of 
the mine. The plaintiff, having been com- 
pelled to pay more than his share of the 
note, suea the defendant for contribution: 
Heldf that this was not a partnership trans- 
action, and therefore that the action was 
maintainable. Sedgwick t. DanielL 2 H. & 
N. 319. 

58. Bill of Exchange drawn by part- 
aer— Debt Inter sese. A member of a 
joint stock tin smelting company was em- 
ploved by the company as their agent to 
sell goods, receiving a commission of two 
per cent for his services besides a del credere 
commission for guaranteeing the purchaser. 
He drew a bill on a purchaser ot tin, pay- 
able to his own (the drawer's) order, ana af- 
ter acceptance he indorsed it to the actuary 
of the company, who indorsed it to another 
member to whom the company were in- 
debted for advances. The acceptor having 
become insolvent before the bill became 
due, the drawer received from him ten shil- 
ling in the pound upon the amount of the 
bill by way of composition: J^eW, that the 
indorsee being a member of the company 



could not sue the drawer on the bill, inas- 
much as it was drawn by the latter on ac- 
count of the company, and that he could 
not recover the sum received by the drawer 
on the bill, because that money must be 
taken to have been received by him in his 
character as a member of the company, and 
not on his own account. Teagtie v. Hid>' 
hard. 8B.&C. 345. 

59. Superintendent— ^ Necessaries* A 

managing superintendent cannot bind a 
mining partnership, except upon such con- 
tracts as are usual and necessary in the • 
ordinary prosecution of the work, unless 
specially authorized. Jones v. Clark, 42 
CaL 180; B. & W. L. C. 625. 

60. Prospecting contract. An agree- 
ment between one or more persons who 
claim an undeveloped mine, and another 

eerson, that if the latter will devote his 
kbor and skill in exploring and developing 
the mine, the former will furnish him with 
tools and provisions, and give him a share 
in the mine if it proves valuable, and a 
joint working of the mine and sharing in 
the profits by the parties after develop- 
ment, constitutes one of those qualified 
partnerships common in California, known 
as mining partnerships. Settembre v. Put' 
nam, 30 Cat 490; B. & W. L. C. 514. 

61. Prospecting Adventnre. A min- 
ing prospecting partnership is not governed 
by technical rules of the law of commercial 
partnership. Boucher v. MulverhiU, 1 Mont. 
306. 

62« Prospecting contract — Speciai 
Compensation. Six persons associated 
togetner, contributed money and sent one 
of their number to go to California, 
and select a mine which they were to 
buy and work, if his recommendation 
should be satisfactory, and his associates 
advanced him $500 for expenses, and 
agreed to pay him the balance of expenses: 
Held, that the association was a partner- 
ship, that the plaintiff though agent was 
also a partner, and that he could only re- 
cover in equity upon an accounting for his 
expenditures, and could not maintain an 
action at law, the sum claimed not being 
a sum agreed upon on settlement. Ih^ff" v. 
Maguire, 99 Mass. 300. 

Upon bill in equitjr afterwards brought 
on the same contract it was held that the 
plaintiff was entitled to recover five-sixths 
of such a sum as would reimburse to him 
his fair and reasonable expenses, and be a 
fair compensation for his services although 
the sum should exceed the amount raised 
by the payment of $100 each by the sub- 
scribers; 2. That the rule that a partner 
in a joint adventure cannot chai^ a com- 
pensation for his services in the joint busi- 



Digitized by 



Google 



264 



PARTNERSHIP. 



ness, did not apply to such special arrange- 
ment and they stood upon the same footing 
as if a stranger had been employed. Di^ 
V. Maguire, 107 Mass. 87. 

08. Progpeeting eontract— Loeatlon— 
Discovery claim— Admissions. Where 
under a mining partnership between Wel- 
land, Gross, Koch and Huber, in which each 
party was to have an equal interest, Huber 
located 1000 feet of mining ground, 400 in 
his own name, and 200 in the name of each 
of his partners, and aften^'ards Welland, 
, Gross and Koch brought suit against 
Huber for a dissolution and conveyance to 
them of their interest in the 400 feet lo- 
cated in the name of Huber: Held, that the 
fact that Welland, Gross and Koch had 
conveyed all the interests located in their 
names to Huber, and declared that they 
had sold out their interest in the mine, con- 
stituted no defense, and that the admission 
of such conveyances as evidence that Huber 
had acquired nlaintiffs' interest in the 400 
feet located in nis name, was error. Welland 
V. Huber, 8 I^ev. 203. 

64. Contract to prospect by tunnel. 

An a<;reement by which plaintiff was to run 
a tunnel and receive from defendants an in- 
terest in lodes to be intersected, does not 
create a partnership between them. Bar- 
ber v. Cazalis, 30 Cal. 92. 

65 • Members of void incorporation. 

Persons doing business under an assumed 
and void corporate capacity will be treated 
as partners in both courts of law and equity. 
Hill V. Beach, 1 Beas. (N. J.) Ch. 31. 

66. Partnership attempting to prove 
corporate organization. Where one of an 
association of persons, charged as partners, 
seeks relief from liability on the ground 
that such association is a corporation legally 
organized and doing a corporate business, 
the burden of proof rests on him to show 
the existence of such corporation. Failing 

. to establish it, he cannot avoid liability on 
the ground that he does not appear as a 
subscriber to the capital stock of such asso- 
ciation. And the question in such a case 
is not so much whether such person has 
held himself out as a partner, but whether 
he was a member of the company, assuming 
to act as a corporation — holding himself 
out to the public, using his name, and en- 
gaging in its transactions as such. Abbott 
V. Omaha SmeltmgCo., 4 Nebr. 416. 

67. Wrongful assumption of corpo- 
rate franchis^M — Ii\junciion— Account— 
Receiver. A partnership of a great num- 
ber of persons was constituted before the 
passing of the joint stock companies Regis- 
tration Act The members subscribed a 
certain sum, and received a sort of scrip 
certificate, specifying the number of shares 



to which each was entitled. No deed was 
executed, nor was any register of share- 
holders kept. Thev occasionally held meet- 
ings, at one of which the defendant and 
anotlier person were appointed sole direct- 
ors and tnistees of the property of the aeso- 
ciation, which consisted of mines, plant, 
and slaves in the Brazils. The ddPendant 
survived his co-trustees, and disputes hav- 
ing arisen, a bill was filed against him hj 
the plaintiff, who was a derivative shaie- 
holder, by purchase, of one of the scrip 
certificates, for an account of the receipts 
and payments of the defendant, and of the 
debts of the association, and for payments 
of such debts, and a division of the profits, 
and for a receiver and injunction, but the 
bill did not pray for a dissolution. Pend- 
ing a motion for a receiver and injnnctioo, 
the defendant clandestinely left Enghmdfor 
Brazil: Held, that though the aasociatioii 
might not be legal, as wrongfully assuuing 
to act in the form of a corporation, yet the 
plaintiff having been treated by the defend- 
ant as a meml^r of the association, could 
maintain the suit; 2. That he had an 
ecjuit^ to secure the property of the asao- 
ciation, and for that purpose a receiver was 
appointed. Sheppard v. Oxenford, 1 Kay 
& J. 491. 

68. Between lessor and lessee. An 

agreement by which an iron companv leased 
its works for a certain term in consideration 
of receiving one- quarter of the profits con- 
strued to create a partnership between the 
lessor and lessee, as to third parties. Cat- 
skill Bank v. Gray, 14 Barb. 472. 

69. Lessor and lessee— Special e»i- 
tract. A contract by which salt springs 
are let, the lessee agreeing to manufacture 
60,000 bushels of salt per annum, to pay 
two-thirds of it to the lessor, it being con- 
sidered delivered when measured at tne salt 
works, and to sell lessor's proportion and 
pay over to him the proceeds, does not con- 
stitute a partnership between the parties. 
Preston v. MeCaU, 7 Grat. (Vir.) 121- 

70. Lessor sharin^r profits. The rule that 
all who participate m profits are liable as 
partners is subject to many exceptions. H. 
entered into articles of agreement with B. 
and C. by which he leased to them certain 
coal mines, but without rent, and was *to 
furnish the funds necessary to conduct the 
said coal business, '* etc B. and C. were to 
receive two-thirds of the profits, and H. one- 
third. This agreement v>b held not to con- 
stitute a partnership. Heckert t. Fegdif, 6 
W. & S. 139. 

71. Lease between partners. A lease 
by one partner to another of the coal mines 
operated by the firm for the term of two 
years at a fixed rental, placing the parties 
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in relatioDship incompatible with their re- 
lationship as partners, must operate either 
as adis8oiutioD, or by consent, as a suspen- 
sion of the partnership during the term. 
McAdams v. Uau>€s, 9 ^ush. (Ky. ) 15. 

72* Lease to partners. The purchase 
of a leasehold interest as part of a 
stock in trade is not evidence of an agree- 
ment to contract a partnership commen- 
surate with the duration of the lease. Craw- 
ly V. MaiUe, 1 Swans. 495. 

78, Leasehold colliery — Partition — 
Dissolution* Several persons holding leases 
of a colliery and working it together in co- 
partnership: Heldf to constitute an ordin- 
ary case of partnership, and that upon dis- 
solution one of the co-owners could not insist 
upon a partition, but that the whole must 
be sold. Wild v. Milne, 26 Beav. 604. 

74. Under lease with coTenant of re- 
newal. An agreement to continue a part- 
nership in the working of quarries for three 
years and bo much longer as the lessees 
(two of the partners) should continue to be 
lessees under the lease then existing, does 
not bind such lessees to take advantage of 
an option of renewal contained in their 
lease, nor prevent them from taking the 
same premises upon a new and original 
lease not given as a renewal of the former 
lease. The partnership expired with the 
firet lease, the term of which ended a few 
days after the expiration of the three years. 
Phillips V. Heeder, 18 N. J. Ch. 96. 

7S« Renewal of lease— Joint benefit. 

Parties interested jointly With others in a 
lease of a mine, working it as partners, 
cannot take to themselves the benefit of a 
renewal to the exclusion of the others so 
jointly interested with them. Clegg v. 
fiskiDick, 1 Mac. & Gor. 294. 

76. General power of partner — Re- 
gtrictions inter sese— Dormant partners. 

Each member of a mining copartnership 
has power to bind the company by any con- 
tract within the scope of the partnership, 
and ia a general agent of his copartners 
for such purpose. The fact that some of 
the partners were dormant, or the fact of 
their subsequent dissent does not affect the 
joint liability. Burgan v. LyeU^ 2 Mich. 
102. 

A special limitation of the powers of the 
Vurtners contained in the articles of co- 
partnership does not affect the power of 
each partner so to contract and bind his co- 
partner, except as a^iust parties having 
notice of such limitation. Id. 

Didum, A dissolution by one of the 
partners silently withdrawing or assigning 
his stock to another, cannot relieve such 
partner from liability for work done before, 

18 



or debts contracted after thus silently with- 
drawing or assigning. Id. 

77. Control of majority. Those own- 
ing the major portion of a mining claim 
have the power to decide what may be 
necessary and proper for carrying on the 
business of mining, and to control tne work- 
ing of the claim, in case all the parties in 
interest cannot agree, provided that the 
exercise of such power is necessary and 
proper for the carrying on the enterprise for 
the benefit of all concerned. Doitgherty v. 
Crmry, 30 Cal. 290. 

78. Control of majority — Limit of 
liability. When a mining firm is composed 
of more than two members, a majority 
ought to control; and it is doubtful whether 
anjr one could limit his liability for neces- 
saries. Nolan v. Lovelock, 1 Mont. 224. 

79. Limiting liability. AJl the part- 
ners of a Brm (a mining partnership) are 
liable for the debts contracted by that firm ; 
but this responsibility may be limited by 
exnress notice by one that he will not he 
liable for l^ie acts of his copartners. Vice 
V. Fleming; I Y. & J. 227. 

SO. Notice of limited Uability— 

Wages. Laborers that are hired by one 
member of a mining firm cannot recover 
their wages from the firm if they had no- 
tice of an express agreement that such a 
contract must be ratified by all the mem- 
bers. Nolan V. Lovelock, 1 Mont. 224. 

81. Incomplete liability. A. pav& 
mone^ for shares in a mine to B., descriV 
ing himself as treasurer of the mine, and 
receives from persons calling themselves- 
directors a memorandum to the purport that 
A. is a proprietor of shares, and that his 
name is entered in the cost book. A., in 
writing and in conversation, acknowledges 
himselt to be a shareholder, and receives 
money from B. as treasurer, on account of 
8upi>osed profits, but no deed is executed,, 
nor is there an assignment of any interest 
in the mine from the lessee thereof: Held, 
that A. is not liable for sunplies fumished. 
the mine, unless furnished on his credit 
Vice V. Lady Anson, variously reported; 
1 M. &. M. 96; 1 Man. & Ry. 113; 7 B. & 
C. 409; 1 C. & P. 19. 

82. When liabUi'ty begins. A party 
paying a deposit on shares in a trading 
company, ana afterwards signing the deed 
of partnership, is to be considered as a 
partner from tne time of his paying the de- 
posit. Lawler v. Kershaw,, Moo. & AL 93. 

The defendant and others met for the pur- 
pose of forming a company for working a 
mine on the cost book principle, the con- 
cern to consist of 60,000 shares, of which 
15,000 were to be appropriated to the oMnec 
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of the mine, 33,750 to A. B. and C, and 
the remainder allotted to other parties in 
proportion to certain capital subscribed by 
them, 1125 bein>^ allotted to the defendant, 
for which he paid 100 pounds; and it was at 
that meeting resolved, amongst other things, 
that the requisite capital to work the mine 
for the first six months should be found by 
A., B. and C. The same resolution also 
stated that the mine had been purchased of 
the owner for the sum of 100 pounds in cash, 
and 15,000 pounds to be paid in cash or 
shares at the end of six months, should it 
be deenied desirable by the adventurers to 
continue operations, such payment of 15,000 
pounds or surrender of the mine to the 
owner being optional with said adventurers: 
Held, that by this arrangeinent, each ad- 
venturer became a partner in the concern 
from the commencement, and liable as 
such for goods supplied for the working of 
the mine. Peel v. Thtmas, 15 C. ^. 714. 

88. Llabiiitj[ for supplies. A share- 
holder in a mining adventure to whom no 
conveyance has been made, and m^ose per- 
sonal credit is not relied on for goods fur- 
nished to the mine, is not responsible for 
the payment for goods furnished the mine. 
Vice V. Lady Anaon^ variously reported; 1 
M. & M. 96; 1 Man. & Ry. 113; 7 B. & C. 
409; 1 C. & P. 19. 

84. Agreement restricting authority. 

Any res<triction imposed by agreement 
among the partners on the authority pos- 
sessed by them, though operative as be- 
tween the partners themselves, does not 
limit their authority as to third persons 
who acquire rights under its exercise, 
unless such persons knew of the restriction 
imposed. Oatey v. Bourne; Hawktn v. 
Bourne, 10 L. J. Ex. 361; 8 M. & W. 703. 

85. Relations inter sese. Persons 
may be partners towards the world without 
being partners between themselves; but 
if they be partners between themselves, 
they are undoubtedly partners in respect 
of the public. In re fhaunton Iron Co,, 21 
Beav. 164; 25 L. J. Ch. 142. 

80. Belligerent relations. A partner- 
ship requiring the joint enterprise and 
funds ot the contracting parties (mining) 
cannot lawfully exist while bellicerent re- 
lations separate the partners. The late 
civil war operated to dissoive such partner- 
ships then existing, and to prevent the 
formation of others. MeAdama v. Hawea, 
9 Bush. (Ky.)15. 

87. Contract between partners— Rem- 
edy. Plaintiffs and defendants formed the 
** Empire Water and Mining Co.," a part- 
nership. Plaintiffs owned five and deteud- 
jtnts mne shares. It was formed by unit- 



ing the ditches and ground owned by 
plaintiffs and defendants, the arrangement 
oeing in the form of a contract requiring 
each party to do certain work towards 
bringing the property so united into avail- 
able condition, and stipulated damages for 
failure in this respect were provide for: 
Held, that no action could be maintained 
at law upon this arrangement; nor in equity, 
unless an account and dissolution were 
prayed for. That upon seeking equitable 
relief if the damages were liquidated, the 
court could state the account; if unliqai- 
dated, an issue would be directed to a jury. 
Stone V. Fotm, 3 Cal. 292. 

88. Lien npon share bought with 

<< notice" of «Mlen." If a member of a * 
mining partnership sells his interest in the 
mine, the purchaser takes it subject to any 
lien existing in favor of a copartner for 
debts due the creditors, or advances made 
for the uses of the concern, unless he be- 
comes a purchaser in ^;ood faith for a vain- 
able consideration, without notice of soch 
lien. Duryea v. BuH, 28 CaL 669; B. & 
W. L. C. 489. 

If, while a mining company is engaged 
in working its mining grounds as partners, 
one partner sells his interest in tne mine, 
the purchaser will be deemed to buy with 
notice of any lien resulting from the rela- 
tion of the partners to each other and to the 
creditors ot the partnership. Id. 

89. Pre-emption of partner's share- 
Bankrupt. A coal mine was worked by 
several persons under a lease, the articles of 
partnership giving each a power of me- 
emption in case any partner wished to dis- 
pose of his share; a partner deposited an 
attested copy of the lease, in order to give 
an equitable mortgage on his share to a 
stranger: Held, the court could not make 
the usual order for sale, for want of juris- 
diction in the Court of Bankruptcy to take 
an account. Ex parte Broadoenl, 1 Mont 
& Ayr. 635. 

90. D^bt of partner to the flm* 
Where a lease of mines is taken by six per- 
sons, for the purpose of working them in 
partnership, and the managing partner be- 
comes, in the course of such manageinent, 
indebted to the concern, his interest in the 
partnership is in the first place ap^icaUe 
to satisfy his debt to the concern. Fertdaif 
V. Wightunck, 1 Russ. k M. 45; S. C., 1 , 
Tam. 250. 

91. Misbehavior of partner. A part- 
ner is required to exercise towards his co- 
partners the utmost good faith in all mat- 
ters relating to the copartnership, and if 
one deals with or uses firm propert}[, be 
will be held to account for all profits ajinng 
from such use or transaction, and if Ion 
arises from his fraud, he is liable to his co- 
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partners for all injuries from such miscon- 
duct. Levi y. Karrkky 13 Iowa, 344; 8 Id. 
150. 

92. Attempting sole purehase In frand 
of the flrm* If two or more persons as 
mining partners, claim and develop a mine 
situated upon land owned by a third per- 
son, and the partners authorize one of their 
number to purchase the land of the owner 
for the benefit of all, and he buys the same 
in his own name, he holds the le^l title of 
his partners' proportion in the mine in trust 
for them. SeUembre v. Putnam^ 30 Cal. 490; 
B. ft W. L. C. 514. 

9S« Real estate pnrehased with joint 
fluids held by one partner— No relief 
urainst partner's f^aud in snoh ease— 
Illinois practice. Real estate belonging 
t4) a partnership will in equity be treated 
like its personal funds, and distributed ac- 
cordingly. If the title stands in the name 
of one of the partners he will be held as a 
trustee of the partnership, and be made to 
account to the other partners. So, where a 
mine was purchased by one of three part- 
ners in his own name, but with money con- 
tributed in equal proportions by all parties, 
upon a dissolution, it was held proper to 
compel the partner holding the title to con- 
vey to his copartners their proportionate 
interest. Faulds v. Yates, 67 111. 417. 

But where the purchasing partner has 
alleged that he was comp«nea to pay a 
lamr price than he had in reality paid; 
ana liis copartners, upon such misrepre- 
sentation, had advanced more than tneir 
proper proportion of purchase money, the 
Mrtner making such representations cannot 
be compelled to refund such excess, as, 
where a conyevance of land is asked it 
must be granted upon the specific terms of 
such agreement as that at wnich complain- 
ants have agreed to purchase. Id. 

Upon such partnership, htldy further, that 
the company was neither a necessary nor 
proper party. Id. 

94. Partner against partner— Juris- 
diction* A member of an incorporated 
company (mining) may sue the corporation 
at law, but a partner cannot sue his part- 
ner except in equity. Bamstead v. Empire 
Jf. Co^ 5 CaL 299. 

95. Colliery owner receiring profits 
of store for good will of colliery. E., 

one of the defendants, being concerned in a 
colliery, entered into an agreement with J. 
for opening a tally shop near it, for the 
purpose principally of supplying goods to 
the workmen. K built the shop, and his 
name was placed over the door. J. man- 
aged the shop. E. received, in the first in- 
stance, £7 per cent, and afterwards £5 per 
cent., on the amount of all sales to his 



workmen, and J. received all the rest of 
the profits. The plaintifTs were the assign- 
ees of bankers, with whom J. had opened 
an account, and who had advanced money 
to J. for the purchase of goods for the shop. 
There was no evidence to show that credit 
was in fact given to K The jury, having 
found that there was no sharing of profit 
and loss between E. and J., and that credit 
was not given by the bankrupts to E.: 
Held, that the verdict was not against the 
evidence; that as credit was given to J. 
alone, E. could only be made liable on the 
ground of an actual partnership between 
him and J.; and that E.'s taking £5 per 
cent on the sales to his workmen, did not, 
as a matter of legal inference, render him 
liable as a partner to third persons, but was 
in the nature of a commission on certain 
sales, supposed to be effected through his 
influence over his workmen. Pott v. Eyton^ 
3 C. B. 32; 16 L. J. C. P. 267. 

96. Mining company store— Actire 
partner — Note* A mining company, un- 
incorporated, consisting of eleven members, 
formed a partnership with one Davis, for 
trading purposes, the company and Davis 
each culvancing half the capitaL One of 
the mining company acted as salesman in 
the store; two other of its members at- 
tended to the business for the mining com- 
pany: Held^ that each member of the min- 
ing company was a member of the trading 
firm; 2. That the particular party who 
acted as salesman was by no means a dor- 
mant partner, and upon the facts of the . 
case his note bound the firm. Rich v. Davis^ 
6 Cal. 163. 

97. Bias of partner on account of side- 
trade. Plaintiff and defendant (who was 
a shopkeeper) entered into partnership in 
the business of purchasing lapis calaminaris 
from the miners, the defendant being the 
active purchaser. He changed the pur- 
chases from cash transactions into barter, 
and paid the miners in goods from his store: 
Held, that his partner had a right to a 
division of the profits made by the partner 
in his barter of goods. Burton v. IVookey, 
6 Madd. 367. 

98. Negligence. All the partners are 
liable for the negligence of one producing 
injury to a miner enoployed. Amworih v. 
Stanwix, 30 L. J. Q. B. 183. 

99. SnniTorship. A mining partner- 
ship is not dissolved by the death of a part- 
ner, nor has a surviving partner any right 
to take control of the property as survivor, 
the right only applying where the delectus 
persotuB exists. Jones v. 
B. & W. L. C. 526. 



, Clark, 42 Cal. 180; 



100. Laches— Construction of special 
contract— Surviring partner, Billbysur- 
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viving partners, operators of coal mines, 
a^iust the executors of a partner who had 
died thirteen years before the institution of 
the suit, for an account of the partnership 
dealings and transactions, charging that 
the deceased partner was indebted to the 
firm at the nme of his death, dismissed 
with costs, on the ^ound of the lapse of 
time, no new liabilities of the former part- 
nership appearing to have arisen, or become 
known after the death of the deceased part- 
ner. Talam v. Williams, 3 Hare, 347. 

By an agreement between some of the 
partners in a collierv reciting that it was 
apprehended it woula be competent for one 
partner to determine the joint interest and 
bring the partnership property to sale, and 
that the death of any partner would have 
that effect, and that they were desirous 
that their interests should be so far several 
that the share of any partner should be 
transmissible to his representatives, and 
that the partnership interest should not be 
determined and the entire property sold, 
without the consent of the majority in value, 
but each should be competent to sell his 
own share only; it was agreed that each of 
them should hold to himself, transmissible 
to his own representatives or assigns, an 
aliquot share of certain of the partnership 
property, and that their joint holding shonid 
not be subject to the ordinary terms apply- 
ing to partnership property, so as to entitle 
any one of them to a sale without the con- 
currence of such majority, or to dissolve 
the partnership, or so as to cause a total 
dissolution of partnership by the death of 
any one of them : Held, that this was not 
an agreement by the parties, that the rep- 
resentatives of a partner, after his deatn, 
should continue partners with the survivors, 
and contribute to the working of the colliery 
on their joint account, but was only an 
agreement that none of the partners or 
their representatives shonid be entitled to a 
sale of more than his own share of the part- 
nership property. TcUam v. Williams, 3 
Hare, 347. 

101 • Deceased partner — Renewed 
lease — Frand— Laehes. Where after the 
decease of a partner in a lease of mines, the 
survivor reiiewes the lease in his own 
name, and carries on the business in his 
own name, the court will not in general 
assist the representative of the deceased 
partner (claiming an interest on behalf of 
the estate in the renewal), unless he come 
forward promptly. The survivor should 
not be obliged to take the sole risk, and 
then share the profits. But this rule can- 
not be applied in a case where the survivor 
keeps the representative of the deceased in 
iffnorance, refusing to furnish accounts so 
that such representative had not knowledge 
upon which to elect whether to continue 



his interest or abandon the concern. 
Cranworth L. Ch. Clements v. HaU, 2 
DeG. & J. 173; 27 L. J. Ch. 349; reversing 
S. C, 24Beav. 333. 

And the interest of the deceased partoer 
was held upon the facts to continue in a 
renewed lease of a mine upon a bill filed 
seven years after his decease. Id. 

102. Deceased partner's effects. A. 

and B., both citizens of Missouri, were 
digging gold on shares and living together 
in California. A. died, leaving a sum of 
gold and some wearing appareL B. sold 
the wearing apparel, paid funeral expenses, 
caused the gold to be weighed and a memo- 
randum of it to be made oy A.'s acquaint- 
ances, and started to bring the amoont 
home, but on the road the trunk was broken 
open and the gold stolen: Held, B. was not 
liable to A.'s administrators for thegdd. 
Graves v. Poage, 17 Mo. 91. 

108. Assignment no dissolatlon. One 

of the partners in a mining partnership may 
convey his interest in the mine and boMnesa 
without dissolving the partnership. Ihryea 
V. Burt, 28 Cal. 669; B. &. W. L. C. 489l 

104. Transfer of shares to inluit. 

The holder of shares in a mining company 
who delivers them to a person throogn 
whom he may receive the profits, if any 
accrue (his son aged 17 years), or who pur- 
chases shares in the name of such p^i^^f 
is not by this device relieved from liabilitr 
as a shareholder although the shares of sucn 
company are transferable by delivery alone. 
In re Cobre AT. Co.; Weston^s Case, 5 Ch. 
App. 614. 

105. Transfer of shares ~ Cost \mk 
system. A member of a mining (cost book) 
partnership may sell his shares and insist 
upon his vendee being admitted to his place 
in the partnership, which is a right not 
existing in ordinary partnerships. Watstm 
V. Spratley, 10 Ex. 222. j 

106. Unrecognized assignee* An as- 
signee of the interest of a partner (in iron 
works) not being recognized as a partner by 
his assignor's associates, does not, by his 
acceptance of the assi^ment, incur any 
liability as between himself and the co- 
partners. Jefferys v. Smith, 3 Russ. 158. 

107« Fraadulent purchase at sherUTs 
sale. A mining partner (or associate) ni«v 
buy in the interest of a cotenant at ghcrin s 
sale with his own funds in the absence of 
any circumstances of fraud or trust, and the 
rule governing the relation of trustees and 
guardians does not apply to such case. 
Bradbury v. Barnes, 19 CaL 120. 

But he cannot, especially while holding 
sufficient money of the concern to pay the 
claims, buy up a tax title or purchase • 
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iudgment against the company and so oust 
his associates. Id. 

And if he so purchase a judoaent against 
the company he is only entitled to contri- 
bution if the company is willing to affirm 
the purchase for the benefit of the concern. 
Id. 

108. Colliery— Biddinn at dissolution 
sale. Upon a sale of a colliery, on dissolu- 
tion of the firm operating the same, nil the 
partners allowed to bid except the one hav- 
ing conduct of the sale. Wild v. Milne^ 26 
Beav. 504. 

109. Forfeiture of share—Lease— As- 
sets* Where an agreement of copartner- 
ship provided that the party violating the 
stipulations of the agreement should ^rfeit 
his interest in the concern, and at the op- 
tion of the other partner might be ejected 
therefrom, by such other partner refunding 
to him the money advanced to or expended 
iu the same, it was held, 1. That it lies 
upon the partner claiming a right to forfeit 
the interest of his copartner, to prove fully 
and clearly that a cause of forfeiture had 
arisen; 2. That the ontu probandi will lie 
upon the party asserting and claiming the 
forfeiture, although he be respondent to a 
bill in equity, wherein the complainant 
avers performance on his part and ejection 
by the other without cause; 3. Where a 
lease is made of certain coal mines to two 
persons as tenants in common, and the les- 
sees afterward associate themselves as 
partners for the purpose of mining, ship- 
ping and selling coal from the demised 
premises for the whole period of the lease, 
the leasehold is thereby converted into part- 
nership aHsets, and becomes the property of 
the firm. PaUerson v. SiUiman, 28 Pa. St 
904. 

If a stipulation in such lease provides 
that anv transfer or assignment of tne lease 
by the lessees, or permitting it to be seized 
in execution, should work a forfeiture of 
the lease, and enable the lessor to re-enter 
without prejudice to the right to claim dam- 
ages from the lessees, such forfeiture is not 
incurred by a sale of the leasehold estate 
under a decree of a court of chancery as the 
property of the firm. Id. 

110. Sale by partner of mine held in 
tmst* If one of several partners in a mine 
holds the legal title in the same in his own 
right, to the extent of his interest, and in 
trust for his copartners to the extent of 
their interests, a sale made by him, with- 
out the consent of his associates, of an un- 
divided interest, not exceeding in amount 
the interest held in his own right, to one 
who had no notice of the trust, will convey 
only the title of the grantor, and not the in- 
terests of the cestuis que trust. Settembre v. 
Putnam, 30 Gal. 490; B. & W. L. C. 514. 



111. Withdrawing paHner— Liability 
— Notice* S. and others carried on busi- 
ness under the name of the "Plas Madoc 
Colliery Company." S. withdrew from the 
firm, which arterwards became indebted to 
C, no notice having been given to C. 6r the 
public of S.*s withdrawing: Held, that S. 
was not liable for the debt, there being no 
sufficient evidence that he had ever, while , 
a partner, represented himself as such to C. , 
or appeared so publicly in that character 
that C. must have been presumed to know 
of it Carter y. Whalley, 1 B. & Ad. 11. 

112. Partners nsing credit of retired 
member— Cost book. In an action by a 
creditor for goods supplied to a mine con- 
ducted upon the cost book principle, against 
the defendant as a shareholder, it appeared 
that the goods had been ordered by the fc^up- 
erintendent after the defendant had vero- 
ally agreed to transfer his shares to an- 
other partner, and had withdrawn from 
the partnership into which he had origin- 
ally entered by verbal agreement only. The 
learned iudge told the jury that if, before 
the goods were ordered, the defendant had 
agreed by word of mouth to transfer his 
shares to another shareholder, who had 
agreed to take them, or if he had given 
notice to the rest of the shareholders that he 
relinquished his shares to them, they had 
no longer any authority to pledge his credit: 
Held, no misdirection. Northey v. Johnson, 
19 Law Times. 104. 

118. Dividend dne retiring share- 
holder treated as a debt of the concern 
—Cost bool£ system. A shareholder in a 
Cornish mine, worked on the cost book sys- 
tem, relinquished his shares in July, 1868, 
and paid his portion of the expenses up to 
his retirement. In August, 1869, an order 
for winding up the company was made, and 
the retired shareholder claimed to prove as 
a creditor for the value of his own share of 
the stock and plant. The assets were in- 
sufficient to pay the creditors of the mine. 
It having been found by a jury that, ac- 
cording to the custom of Cornwall, an ad- 
venturer in a cost book mine, upon relin- 
quishing his shares and discharging his pro- 
portion of the liabilities of the company at 
that date, is entitled to be paid his share of 
the then value of the stock and plant, and 
that such share is due to hiiy immediately, 
and payable within two years, the proof 
was admitted. In re Prosper U, M, Co., 
L. R. 7 Ch. 286. 

114. Parties— Retired partner. If, in 

case of a mining partnership, a retiring part- 
ner still continues bound tor a partnership 
debt, he nevertheless parts with his equity 
to have the |>artnership debts paid out of 
the partnership property; and in a suit to 
dissolve the partnership as among the part- 
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nere, though he may be a proper, he is not 
a necessary party. Jone% v. (Jlark, 42 Cal. 
180; B. & W. L. C. 625. 

115. MininflT compftiij asseasments— 
Constitiitioiiality of Califoniia partner- 
ship act of 1866. The etatute of 1865-6 
in relation to levying assessments against 
the owners of interests in mining claims 
for the purpose of working the same, ap- 

Elies only to copartners in the claim, and 
as no reference to those who are mere 
owners and shareholders, without the part- 
nership relation. Brwidagt v. Adatns, 41 
Cal. 619. 

To warrant such assessment, if the part- 
nership relation does not exist, the joint 
owner must be notified that thenceforward 
he will be deemed a copartner for the pur- 
pose of working the claim, and the service 
of the notice cnanges the relation of the 
narties, and creates a mining partnership. 

The question of the constitutionality of 
the act referred to, "An act concerning 
partnerships for mining purposes," appn>vea 
April 2, 1866, statutes, p. 828, providing 
for forced sale of partnership interests 
without contract or judicial process, sue- 
^ted by the court but not considered. 

116. Laehes effecting equities between 
copartners* One of a firm of oil refiners 
purchased in his own name a lot on which 
to erect a refinerv; the firm took a lease of 
it from him, and erected buildings on it: 
ffeldf that after accepting such lease, erect- 
ing the buildings and demying for years to 
assert title untn the relations of the parties 
became altered and complicated, it was too 
late to claim relief in equity by bill calling 
for a conveyance. Slemmera^ Appeal^ 58 Pa. 
St. 169. 

117. Bitcli— Partner fidling to con- 
tribute— Forfeitnre. The failure of one 
partner in a ditch to pay his proportion of 
the expenses of the concern aoes not for- 
feit his right in the common property. 
KhnbaU v. Gearhart, 12 CaL 28. 

118. Usasre of the firm—Mode of con- 
tracting* where a contract in writing 
purported to have been made by a mining 
partnership in its firm name, through its 
secretary, and it appeared that such con- 
tract had been authorized by a vote of a 
majority of the shares at a meeting of the 
company, and, after being signed by the 
secretary, had been ratifi^ and approved 
in the same manner; and it furtner ap- 
peared that, though there were no written 
regulations or by-Taws, the company usually 
did business in this way: Beld^ that the 
organized and established usage on the part 
of the firm should be taken as a part of the 



contract of partnership. Taylor v. CadUf 
42 CaL 367; B. & W. L. C. 621. 

119* Account. For case of assignment 
of partner's interest in a quarry concern 
and mode of division and allowance of 
profits among the partners, see Atkinson t. 
Cash, 79 IlL 53. 

120* Complaint falling to pray m- 
count* Complainant filed his bill, daim- 
ing balance on profits in working a placer 
claim under a mining partnership; the bill 
did not pray for an accounting: HM, on ap- 
peal, that the bill was fatally defective, al* 
though not excepted to below. JSusteU v. 
Ford, 2 CaL 86. 

121* Mining company— Practl^ 
Montana* Jud^ent can oe entered agaimt 
defendants individually who are named 
and described in the complaint as a certain 
mining company, although they are not 
members of it, if the jury finds that tbej are 
liable individually. Cofnaneht M, €6, y. 
RumUy, 1 Mont 201. 

128* Books* Order for prodnction of 
mine books, in which all coadventurere were 
interested, but only one a defendant, re- 
fused. Lopu V. Deacon, 12 L. J. Ch. 311. 

128* Books, property of the €•■• 
pany* The books ol a mining company 
are the property of the company, althonp 
they may also be the vouchers of the agent 
AtvDOody. Emeat, 13 C. B. 881. 

124* Deposit of the Arm books. A 

chattel in which two or more are jointly 
interested (the books of a company of min- 
ing adventurers) having been deposited with 
a stranger, a demand dv one in his own 
name only will not entitle him to maintain 
an action for them ; and this althou^ be 
was purser of the company. AtM!Ood y. 
Eme4ft, 13 C. B. 881. 

125* Access to books* One of a firm of 
mining partners being interrogated as to 
the contents of books of the Dartnership, 
answered before the master tnat his co- 
partner refused him access to the books: 
lleld, that any partner had a right to in- 
spect the books and make extracts from 
them, and that the answer should show that 
he had inspected the books as required bj 
the interrogatory, or an affirmative show- 
ing that he nad used his best efforts to ob- 
tain access to them. Bute y. Stewart, 12 L. 
J. Ch. 140. 

126* Interfering mortgagor* Tlie 
mortgagee of shares in a mining partner- 
ship is not at liberty to contest, or share in 
settlements made prior to the filing of the 
bill. Redmayne v. Forster, Law R. 2 £q. 
467; S. C, 35 L. J. Ch. 847. 
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127. Mortgage against share in ool- 

lierj* A mortgagee of shares in a mining 
partnership is entitled to an account of the 
profits of the partnership made after the 
niinff of the bill, and of the existing debts 
and liabilities, and to have the share of such 
debts and liabilities attributable to the 
mortgaged shares ascertained. The mode 
of operating a colliery considered. Bed- 
mame v. ForgUr, Law K. 2 Eq. 467; S. C, 
35 L J. Ch. 847. 

128. Notleeof Withdrawal-LiabUity. 

Where the defendant, a part owner of a 
mine, told the plaintiff wno had supplied 
the mine, on the credit of the firm, that he, 
the defendant, had sold his share of the 
mine to A. and B., who for the future would 
be his paymasters, and that he, the defend- 
ant, would be no longer responsible: Held, 
that the operation of the notice was a Ques- 
tion for the jury. Vice v. Fleming , 1 Y. & 
J. 227. 

129. Dissolution —Notiee — Dormant 
partner. A partnership (in alum works), 
general in pomt of duration, may be dis- 
solved at any time (as to the future transac- 
tions), and such dissolution need not be 
published or communicated to exempt a re- 
tiring dormant partner from liability for 
subsequent engagements, as the making of 
a promissory note in the name of the ex- 
firm. EecUh V. SoMom, 1 Nev. & Man. 
101 

180. Dissolution— Insolrent assignee. 

An assignment of his share .by a pvartner in 
iron works, though made to an insolvent 
person, is not the less effectual in putting 
an end to the assignor's liability. J^erys 
V. Smith, 3 Russ. 158. 

181. Aeconnt— Prayer for Dissolution. 

On a bill for an account of the dealings and 
transactions of a mining partnership, it is 
not necessary to pray for a dissolution of 
the concern. Bentley v. Bates, 4 Y. & C. 
182. 

182. Dissolution— Division of tools. 
etc.--Aeeonnt stated. The plaintiff and 
defendant had worked a coal pit in partner- 
ahiD till it was exhausted, when plaintiff 
said he would join in no more coal pits, and 
defendant said he should work another 
whether plaintiff joined him or not The 
materials and utensils belonging to the 
mine were valued, and each party was to 
take an article by turns, according to that 
valnation, till the whole was divided. The 
valuation was made, and it was subse- 
qaentlv agreed that the defendant should 
take the whole at the valuation, and he 
took possession of them. The other part- 
nership debts and credits remained un- 
•ettled: Held, that this was a transaction 
ao separate and distinct from the general 



accounts that the plaintiff might sue for his 
moiety of the value of the materials and 
utensils before the final settlement of the 
partnership accounts. Jackson v. Stoplierd, 
4 Tyrwh. feO; 2 Cr. & M. 361. 

188. Power to dissolve— Compensation 
to ousted partner. The plaintiff was 
lessee of seams of coal for a term of years, 
and had abandoned the working of the 
upper seams as unprofitable. In 1845 he 
entered into partnership for working the 
upper seams with the defendant, his col- 
liery manager. In 1857, the upper seams 
having been worked as far as'could be done 
from the existing pits, the defendant, with 
the privity and approbation of the plaintiff, 
sunk a new pit at considerable expense, 
which was defrayed out of the partnership 
moneys. In 1858, differences having arisen, 
the plaintiff gave the defendant notice to 
dissolve the partnership, which notice the 
defendant rerused to receive, insisting that 
the understanding had been that the part- 
nership should continue for the whole aura- 
tion ot the lease. The new pit was only 
just finished. No express agreement as to 
the duration of the partnership was proved: 
Held, that the burden of establishing that 
there was more than a partnership at will 
lay upon the defendant, and that in the ab- 
sence of such proof the plaintiff was en- 
titled to dissolve the partnership at his 
pleasure, and the defendant could not claim 
any interest in the seams of coal. But 
that an inquiry had rightly been directed, 
whether any, and what sum ought to be 
allowed to the defendant ih respect of the 
expenditure on the new pit. Burdon v. 
Barkus, 4 DeG. F. & J. 42. 

184. Speelflc relief witliout dissolution. 

Where a party institutes an action against 
a portion of his associates in a mining part- 
nership, to establish a disputed right to an 
interest in a mine, and a convevance of the 
interest claimed is a part of the relief 
sought, a court of equity may give judg- 
ment establishing the right and directing a 
conveyance to be made, without dissolving 
the partnership, and the other partners are 
not necessary parties, no accounting, disso- 
lution or partition being insisted upon. 
Settembre v. Putnam, 30 Cal. 490; B. & W. 
L. C. 514. 

185. Dissolution a question of faet— 
Dissolution while lease unexpired. The 

defendant B., and the other defendants, 
having bought an estate, obtained from the 
Bbhop of Durham a lease for twenty-one 
years, of land adjoining, called the Byers 
Green Coal Royalty, and commenced work- 
ing the same under the name of the Byers 
Green Coal Company. In March, 1*839, 
they signed an agreement that they should 
be entitled to the land so purchased in 
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equal shares, and also to the Byers Greeu 
Royaltv in equal shares; and that each 
party snould participate in the advantages 
or losses to be derived from the purchase, 
and the said royalty, etc., and that any 
money paid for the same estate or royalty, or 
respectinff the mining of any colliery by any 
of the said parties Should carry interest un- 
til the repayment B. , having refused to 
Say up nis calls, to sign a partnership 
eed, and also to concur in borrowing 
money, the other partners, in February, 
1841, served him with a notice that thev 
would no longer continue partners with 
' him, and that he was to consider the part- 
nership between them entirely dissolved, 
and they oflfered to pay him back the sum 
of 850 pounds, previously advanced by 
him, with interest This sum was not paid, 
and negotiations afterwards took place be- 
tween the parties, respecting the payment 
of the sum, and other compensation to B., 
and as to the terms of the dissolution : Held, 
that such partnership was not for twenty- 
one years, but micht be dissolved at any 
time; that it was determined by the notice; 
but it was a question of fact for the jury 
whether the subsequent negotiations did 
not amount to a waiver of the notice or a 
renewal of thepartnership. Layeock v. Bul- 
mer, 13 L. J. Ex. 156. 

186. Dissolution— Assets cooTerted 
into money* Before a final decree can be 
rendered dissolving a partnership, it is 
necessary that the assets should be con- 
verted into money, and each partner's bal- 
ance ascertained and allotted to him. Levi 
V, Karrick, 8 Iowa, 150; 13 Id. 344. 

187. Jadgment of dissolation— Cali- 
fornia praciice. A judpnent dissolving 
a mining partnership, and directing a sale 
of the partnership property, and a division 
of the proceeds, is a final judgment Clark 
V. Dunnam, 46 Cal. 205. 

188. Receipt in settlement. A receipt 
** in full settlement of my interest in the 
diggings,*' given by one partner in lead 
mines to his associates, is fairly susceptible 
of but one construction, and that is, that 
he had received all that was coming to him 
at that date from the j)roceeds arising from 
the working of the mines. Levi v. Karriek, 
13 Iowa. 361; 8 Id. 150. 

Such receipt is not conclusive upon either 
party, but is a vrima facie settlement until 
impeached. Id. 

189. Timber on hand at dissolntion. 

Where timber had been purchased for a 
colliery, and after its purcnase, but before 
its use, certain partners retired and the 
other paid for ana used the timber, such re- 
tiring partners have no interest in and need 
not be made parties to a suit against the 



vendor arising out of the sale. Mam^ t. 
Davies, 2 Ves. Jr. 317. 

140. Final settlement —Cross bill. 
When one of several partners (working a 
quarry) files a bill for settlement of all ^ 
partnership affairs, the court may decree is 
the eouit^' of the case may require, and do 
cross bill is necessary to establish the rights 
of the other partners. Atkinson v. CaJi, 79 
IIL 63. 

141. Almndoning tlie adjenture. An 

abandonment of an undertaking to mine for 
the benefit of an associate advancinr ex- 
penses, when induced hy uncontroUbk 
circumstances, and which is not wilifnl or 
unnecessary, gives no cause of action to the 
associate. Waring v. Cram^ I Pare. Eq. 
Ca. 616. 

142. Exclnded member. A partner or 
stockholder in a joint stock mining ditch 
company has a right to an accounting and 
relief upon showing his exclusion from ptr- 
ticipation in the business or profits of the 
company and his right to an interest there- 
in. Smith V. Fagan, 17 CaL 179. 

148. Ousting of partner in renewei 
lease not faTored. Although it caoDol be 
laid down that in no case can a partner, 
during the partnership, contract for a new 
lease, it is very difficult, and especially as 
re^rds a managing partner (in chai^ of 
mines); and the mere intimation of his in- 
tention so to do, and to dissolve partner- 
ship, is not sufficient to exclude their in- 
terest, though the partnership is at will 
Clegg v, Edmondson, 8 DeG. M. & G. 786. 

144. Company name— Practice. An 

action cannot oe sustained in the name of 
the •* proprietors of the Mexican mill," vich 
style not being a name of a corporation and 
not purporting to be the firm name of par- 
ticular partners. A suit so instituted u a 
mere nullity. Proprietors, etc v. YelUw 
Jacket S. M. Co., 4 Nev. 40. 

145. Partnership implies mntoal 
agency. The ground of liabilit^y of one 
partner for the acts of the other. Is that of 
an implied general agency within the scope 
of the partnership ousinesa. Babcodi v. 
Stewart, 68 Pa. St 181. 

146. Liability of incoming partner. 

An incoming partner is not liable on con- 
tracts of the firm, made before he became a 
member. Babcock v. Stewart, 58 Pa, St 
179. 

A. and B. purchased an interest in an oil 
lease; shortly afterwards C. and D. became 
partners with them, and these four employed 
E. as overseer with a joint interest; E. h&ed 
the plaintiff* Babcock to work by the day in 
sinking a well. After he commenced woriw 
three new partners came into the concern. 
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A^^nst these ei^ _ 
Buit for his wages: 'Held, that the partners 
who came into tne concern after the contract 
had been made, were not liable upon the 
contract; but that they would be liable up- 
on a quantum meruit for work done since 
they came into the firm; and that the mode 
in which interests in oil leases were sold, 
divided and sub-divided while work was 
going on, could not alter the rule as to that 
class of cases. Id. 

147. Aceonntinff demande4 by desert- 
ing and insolvent adventurers* Rhea, 
Vannoy, Garland and McKay entered into 
a written agreement for the purchase of 
Cherokee lands, and to work them by mining, 
etc., as partners. One of the specifications 
in the agreement of copartnership was, that 
such disposition was to be made of the prop- 
erty as a majority might deem advisable. 
Lots were purchased under statutory sales, 
the legal title however, remaining in the 
State. After outlays made, it aj>{)eared that 
the land would not pay for mining. Two 
of the partners who were wholly insolvent 
deserted the adventure. A third, who was 
at least partially insolvent, ** went to Geor- 
|pa, where he thought the prospects of find- 
ing gold were more flattering." Vannoy 
being left as the only partner adhering to 
the adventure, to relieve his sureties and 
save further liability for unpaid purchase 
money, dieposed of the land at as good a 
price as could be obtained : Held, that the 
abandonment by three out of the four part- 
ners superseded any contract for a concur- 
rence of the majority; 2. That neither of 
the abandoning partners had any equity 
against Vannoy^s disposition of the property, 
especially as against a purchaser at a fair 
pnce without notice of any equity. Rhea 
V. Vannoy, 1 Jones Eq. (N. C.) 283. 

All that such abandoning partners could 
ask under such circumstances would be an 
account of the moneys received on disposi- 
tion of the land, and for any tolls, rents or 
profits arising out of the mining or other 
operations of the adventure. Id. 

As to another tract of land owned by the 
same copartnership, Vannoy, to relieve his 
sureties, surrendered the land to the State 
under the act of 1844. And afterwards un- 
der another act obtained a *' pre-emption 
right" for a sum of money: Held, that neither 
the ori^al partners nor their assigns could 
hold him to any account for tins money. 
Rkea V. Tathem, 1 Jones Eq. (N. C.) 290. 

148. Family arrangement in nature 
ef parinership—DiTision of nine pound 
nnrget. John Reid was the owner of a 
gold mine in the county of Cabarrus; he 
ffrant^d permission to his sons and sons-in- 
uiw to work the mine upon the following 
terms: they were daily to pay him one-third 



of the gold found, the residue to be divided 
equally among those who worked on the 
several days. If any one was necessarily 
prevented from working he was to furnisn 
one of his white fami^ as a hand in his 
place. On November 20th, 1854, four of 
the parties so associated were working, and 
the plaintiff being necessarily detained at 
home, sent his son, Arthur Reid, to work in 
his stead that day. During the day one of 
the party found a nugj^et of gold weighing 
about nine pounds avoirdupois, which, after 
paying the father's third they divided among 
themselves, allowing no snare to George 
who had sent his son to represent him ; upon 
bill filed, defendants denied that Artnur 
Reid was accepted as a hand; asserted that 
he was not fit to do a man's work, etc. ; upon 
these facts an issue was directed and found 
for plaintifi; It appeared that Arthur had 
commenced work and then been sent for a 
"dipper," during which time one of the part- 
ners at work had made a remark in the pres- 
ence and hearing of the other partners, the 
purport of which was an acceptance of Ar- 
thur in his father's place, though with an ex- 
pression of dissatisfaction : Iield, that such 
statement was evidence against all the co- 
partners, they not having dissented there- 
from. Beidy, Barnhart, 1 Jones Eq. (N. 0.) 
142. 

PATENT. 

1. Senior patent on junior location. 

The patent of a mining claim granted 
under the acts of Congress perfect}^ the 
right initiated by location, and relates back 
to the date of location, cutting ofl' all inter- 
vening claims, except where the patentee 
has neglected to adverse the claim of an in- 
tervening or later location; in which case, 
under the provisions of said acts, such 
failure is a waiver of the priority. Eureka 
Cons, M. Co. V. Richmond M. Co., 9 Cir. Ct 
(Field, Sawyer and Hillyer, JJ.) 4 Sawyer, 
317. 

2. Veins— Surface — Departure from 
side lines. The act of 1866 ^ives to the 
patentee a right to the single vein patented. 
The act of 1872 adds aU other veins the 
apices of which lie within the surface Hues. 
The lode or lodes are granted with their 
dips, angles and variations, although they 
may enter the land adjoining — but whether 
a lode under either act which leaves its 
surface lines on its strike may be followed 
into the land adjoining, was not involved, 
and whether the opinion intended to touch 
on the point at all is not clear. Id. Com- 
pare pp. 322 and 324. 

8. Construed as deed. The conveyance 
of land by an individual carries the deposits 
of gold and silver, unless expressly reserved, 
and the patent of the United States must 
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receive the same construction. Moore v. 
Sniaw, 17 Cal. 200; B. & W. L. C. 52. 

4. Mineralg coiiTeyed. The patent of 
the United States passes to the patentee all 
the interest of the ITnited States, whatever 
it may be, in everything connected with the 
soil, or forming any portion of its bed or 
fixed to its suitace; in fact, in ever^'thing 
embraced within the term land. Moore v. 
Smaw, 17 Cal. 200; B. & W. L. C. 62. 

S* Mexican grant* A patent from the 
United States for land in California, issued 
upon a confirmation of claims held under 
grants of the former Mexican Government, 
invests the patentee with the ownership of 
the ))recious metals which the land may 
contain. Moore v. Smaw, 17 Cal. 200; Fre- 
mont v. Flower, Id. 200; B. & W. L. C. 52. 

€• Mining on eonflrmed Mexican grant. 

In the matter of the Mariposa grant, being 
a grant of the government of Mexico, after- 
wards confirmed by United States patent: 
Held^ that the title to the gold in the 
premises was reserved by Mexico and 

gassed by treaty to the United States, and 
id not pass to the party whose grant was 
confirmed by United Stat«s patent (But see 
contra, as to same premises, 17 CaL 200. ) 

That no implied license or permission 
from the United States can be presumed in 
favor of miners, while another party is by 
patent the superior proprietor— owner of 
the soil. That the State laws giving gen- 
eral license to miners to enter upon lands 
and extract the gold, apply only to the 
public domain, and not to lands held by 
private proprietors, although such proprie- 
tors are not owners of the gold therein. 
Boggs V. Merced M, Co,, 14 CaL 281; B. & 
W. L. C. 131. 

7. Application for a proceeding in 
rem. Il seems that a proceeding under 
the United States mining acts of 1866 and 
1872, to procure title to a mining claim, is 
a proceeding t» rem., or in the nature of a 
proceeding tVi rem. 420 Mining Co, v. BuU- 
ton M. Co., 3 Saw. 659. 

8. No presnmptions against. A grant 
of mines from the government cannot be 
presumed against the superior proprietor — 
the party holding the patent of the United 
States for his lands — although such patent 
may not include the minerals in the land. 
BogoM V. Merced M. Co., 14 Cal. 281; B. & 
\V. L. C. 131. 

9. Issued against law. No title can be 
valid which is acquired against law. AUy.- 
Gen. V. Smith, 31 Mich. 360; see Morton v. 
Nebraska, 21 Wall. 660. 

10. Effect of patent where State law 
reserves minerals— Duty of surveyors. 

Where land is located under a State school 



land warrant, and a patent is issued after 
all the proceedings re<^uired by law hate 
been taken, the patent is the record of the 
judgment of the State that the land covered 
by the patent is not mineral land witbin 
tne meaning of the section resenting min- 
eral land from sale. Ah Yew v. Ckoate, 24 
Cal. 562. 

And the fact that gold has been foimd 
upon land conveyed by such patent, suffi- 
cient to induce the patentee to open a mine 
from which he can extract $25 to $30 a dar 
with seven or eight hands, is not a fact Rof- 
ficient to justify the court in holding that 
the land is mineral land within the mean- 
ing of the statute, after the issuance of a 
patent as stated. Id. 

Where mineral landsare reaerN'ed from sale, 
it is the duty of the officers of the ^oveni- 
ment to ascertain whether the land is min- 
eral or not, before offering it for sale. Id. 

11. Mining claim on school sediMU 

The patent of the United States to a min- 
ing claim on a school section in the State of 
Nevada, located prior to the sun-ey of such 
lands, relates bacK to the original location, 
and passes title against an intervening pat- 
ent rrom the State. Heydenfeldt v. Da»e$ 
M. Co., 93 U. S. 634; affirming S. C, 10 
Nev. 290. 

12. Quarter section eontaining Me 
claim. The patentee of a quarter section 
entered as agricultural land, upon which 
valid mining locations, authorized by the 
act of July 26, 1866, existed at the time of the 
entry and patent, cannot be declared the trus- 
tee of the legal title for the benefit of the 
owner of such mining claims, inasmuch aa 
the patent conveyed no title to suchmining 
claims. Gold BUI Q, M. Co. v. /«*, 5 Ore- 
gon, 104. 

18. Flooding— No easement acqiind 
while title in tlie United SUtes. An 
owner of land cannot acquire a presariptire 
ri|^ht to flood with water land nigher than 
his own belonging to the Unit^ States, 
and the purcha^r of such higher land from 
the United States may commence an action 
for an injury at any time within the statu- 
tory period after he buys from the United 
States, notwithstanding the fact that it 
may have been flooded while the United 
States owned it Ogbum v. Connor, 46 Cal 
347. 

14. Relation. The United SUtes pat- 
ent to a mining claim *' relates back to the 
original location and entry,'* and perfects 
the right to the exclusion of all adverse in- 
ter\'ening claims. So held in a case be- 
tween tne mining claimant and a party 
holding the State patent to the same ground 
as a scnool section. Heydenfeldt v. DaM§ 
M. Co., 93 U. S. 641; affirming & C, 10 
Nev. 290. 
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15. Belation — Beceiver's receipt — 
Land-ofnce praetiee— Town lot. In an 

action of trespass brought by plaintiff as 
claimant of a certain town lot against the 
defendant, using the same premises as a 
damp and as a part of his location of a 
ledge, i^'here the plaintiff had, after the 
trespass, obtained a receiver's receipt from 
the land office for the price of certain land 
pre-empted, including the premises: ffeldy 
that such receiver's receipt related back to 
the time of filing the declaratory statement, 
and should have been received as evidence, 
although the trespass had been committed 
before the issue of such receiver's receipt; 
2. That as between claimants neither of 
whom derai^ a legal title from the United 
States, priority of possession must prevail; 
but that, where one party holds a title from 
the paramount proprietor, it must prevail 
a^nst a title wnicn has never been recog- 
nized by grant of any kind ; 3. That 
although the decision of the register and 
receiver is not a judicial decision, and 
although liable to reversal by the commis- 
doner of the general land office, it is evi- 
dence of the facts upon which it is supposed 
to be based until actually reversed; 4. That 
the proviso of the secona section of the act 
of (JonCTess of July 1, 1864, in reference to 
mineral veins upon town lots, could not 
"help the defendant." Courekaine v. BuU- 
ioH M. Co,, 4 Nev. 376. 

16. Notice of equities. One who, prior 
to the issue of a patent from the State, 
knew that the State authorities claimed 
that the lands covered by it were reserved 
from sale, and knew of ineffective efforts to 
purchase them from the State, had suffi- 
cient notice to put him on inquiry, and to 
subject him to any equities growing out of 
any mistake or fraud under which the pat- 
ent had been issued, and is not entitled to 
any consideration as a bona fide purchaser. 
Attorney-OenercU v. SmUh, 31 Mien. 359. 

17. Bili to cancel— Parties. In an ac- 
tion brought to cancel a patent for land sold 
without authority of law, the State and per- 
sons who have a right to mine on the land 
under the mining laws of this State, mav 
be joined as plaintiffs. People v. Morrill, 
26 Cal. 337. 

Where the parties joined as plaintiffs are 
all interestea in the principal question 
raised in the bill (which was in regard to 
land containing minerals), and the issues 
tendered are simple, and a multiplicity of 
suits may be avoided, a demurrer lor multi- 
fariousness will not be sustained. People 
r. MorriU, 26 CaL 337. 

18. Tax on foreiimers working pri- 
Tate land— Patent— Mexican grant. The 

patent of the United States confirming the 
Mexican grant of the Mariposa estate in- 



vested the patentee with the title to the 
precious metals contauied in those lands ; 
and the rights of the owners with respect 
thereto cannot be enlarged or diminisned 
by any license of the State. Ah He v. Crip- 
pen, 19 CaL 492. 

Thev may extract the gold as they see 
fit, or allow others to extract it, unrestrained 
by the foreign miners' tax act, which refers 
only to the public domain. Id. 

19. Possessory claimant not bound to 
go to patent. Under the mining laws of 
the United States, the locator of a mining 
claim becomes the assignee of the United 
States, and so lon^ as he complies with the 
conditions imposed by them, and the license 
to occupy remains in force, the right of the 
locator to the possession of the land, and to 
appropriate to his own use the minerals 
therein, is full and complete, and he need 
not take any step to purchase the same, or 
go to patent unless he think proper. Chap* 
man v. Toy Long, 4 Saw. 28; Wo{/ly v. 
Lebanon M, Co., 4 CoL — . 

20. Estoppel by failnre to, adverse. 

The silence of the first locator when a sub- 
sequent locator applies for a patent, is 
under the statute a waiver of his priority. 
Chapman v. Toy Long, 4 Saw. 28. 

21. Proof of receiTcr's receipt. To 

admit the certificate of the register of the 
United States land office showing a mining 
claim in controversy to have been entered 
for patent, it is necessary to first prove the 
si^ature of the register. Jackson v. Me- 
Murray, 4 CoL — . 

22. Tein cannot be followed beyond the 
side lines of patent. The Ben Hardin lode 
was patented under the act of 1866. The 
Bell Tunnel lode was patented under the 
act of 1872. The vein of the former on its 
strike, crossed its side lines and entered 
within the side lines of the BeU Tunnel lode, 
the developments tending to show identity 
of the veins: Held, that the vein of the Ben 
Hardin lode, could not be followed beyond 
its side lines into the side lines of the Bell 
Tunnel lode; 2. That the grant of the vein, 
made under an act authorizing the following 
of the vein in its downward course to any 
depth, excluded the inference that the vein 
could be followed bejjond the survey lot on 
its strike, or otherwise than on its down- 
ward course or dip; 3. Any local custom 
which might have existed, allowing the 
owner to follow the course of the discovered 
lode, would be in subordination to the acts 
of Congress, and could not enlarge the grant 
of a patent under the terms of the act of 
1866. Wolfly v. Lebanon M, Co., 4 Col. 
— (1878). 
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PAUPER, 

1. Settlement. A pauper was by in- 
denture hired for a year as a driver in a col- 
liery, at the wages of Is. lOd. for a good 
day 8 work, not exceeding fourteen hours, 
and 2d. a day more when that time was 
exceeded, and he was to forfeit lOs. 6d. for 
every act of disobedience, and 28. 6d. per 
day for lying idle, to be deducted out of nis 
wages. There was a proviso that nothing 
in the indenture should be construed to 
oust the jurisdiction of the justices, or to 
prevent either master or servant from ap- 
plying to them in case of disputes; and a 
covenant that in case the master about 
Christmas should wish to repair any engine, 
etc , belonging to the colliery, he might stop 
the workings lor any perio<i not exceeding 
seven days, without payins any wages to 
the imuper, unless employed in other work: 
Held, that this was a conditional and not 
an exceptive contract, and that the pauper 
gained a settlement by serving under it for 
the whole year. Rtx v. Buker, 2 B. & C. 
114. 

2. Settlement— Hiring. The pauper 
was, together with many other persons, 
hired to work in a colliery from the fifth of 
April, 1813, to the fifth of April, 1814. 
Amongst other things it was stipulated that 
each man should, on each working day, do 
such a quantity of work as should be 
deemed equal to a full day's work, and 
should not leave the pit until that quantity 
was completed, or in default thereof should 
forfeit 2s. 6d. The master stipulated to 
find work for the men during the whole 
year, and to forfeit 2s. 6d. for every day 
that ho should oblige them to lie idle, ex- 
cept at the Christmas holidays, which were 
not to exceed ten days. There was also a 
proviso that nothing in the agreement 
should oust the jurisdiction of the magis- 
trates. The pauper worked for the whole 
year, including the holidays, except on cer- 
tain Saturdays, called pay Saturdays, when 
the wages were paid and the men did no 
work: Held, that this hiring and service 
did not confer a settlement Jiex v. OcUes' 
head, 2 B. & C. 117, note. 

8. Settlement by hiricf. A. hires men 
from fifth April, 1816, to fifth April, 1817, 
to hew, work, fill and drive coals, and to do 
such other work as shall be necessary for 
the currying on of A.'s colliery, and as they 
shall be required and directed to do by A. ; 
the men to receive 2s. 6d. for each day that 
they should be laid idle (be unemployed) 
by A., except on the p&y Saturdays, when 
the pit is going single shift (working twelve 
hours); but if the pit were going double shift 
(working twenty-four hours), the men to 
work one shift, in order to make each shift 



work eleven days (L e., in a fortnight), and 
except when prevented by sickness or other 
unavoidable cause, to do and perform a fall 
day's work on every working day, except a 
single shift on the pay Saturday's, and in 
default thereof for every such defanlt to 
pay 2s. 6d. to A.: Held, that in this hiring 
there was an exception of pay Satordavs, 
and Sundays, and that therefore no settle- 
meut was gained by services under sneh 
hiring. Bex v. Cotopen, 5 Ad. & £L 333; 
2 Nev. & M. 559. 

4. ExeeptiTe hiring — Settleneit 

Pauper was nired by agreement in i»TitiDg 
from the fifth of April, 1826, to the fifth of 
April, 1827, to hew and work coals, and it 
was provided that the hewers were to be 
allowed, during the whole period of their 
hiring, save for one fortnight at Christmas 
and in case of accident, as thereinafter ivo- 
vided, not less work than will yield toem 
28s, in each fortnight; but the owners were 
empowered, if they thought it expedicat 
for the parties hire^, to work no more tb«i 
nine days in each fortnight, to '^lav the 
pits off work *' for the other aays; also thai 
the owners might lay the pits off work, at 
or about Christmas, for any time not ex- 
ceeding ten working days, bnt that "the 
parties hired should nevertheless continue 
auring such time, and during all other 
times that the pits should be laid off work, 
the servants of the owners," also that " the 

Sarties hired should do and perform a foil 
ay's work on each and every working dav, 
or a Quantity of work equal to a day's work, 
and Should not leave their work until socfa 
day's work or quantity of work should be 
fully performed: Held, an exceptive hiring. 
Bex v. WalboUU, 9 Q. B. 248; 15 L. J. 31 
C. 153. 

5. Continaons hiring. A pauper agreed 
with the owners of a colliery to work con- 
stantly in the said colliery from the fourth 
of February, 1815, to the fourth of Feb- 
ruary, 1816, or to forfeit and pay to his 
master I shilling for each and ever)' day he 
should absent himself from his work, and 
not work a reasonable day's work to the 
satisfaction of his master: Held, not an 
exceptive hiring. Rex v. St, Helem, 4 B. 
& Ai 718. 

See Poor Rate. 

PEBSONAL LIABILITT. 

1. Katare of liability. Stockholders 
of a corporation are conditionally liable as 
partners for its debts; not as guarantors or 
sureties. Moss v. AveriU, 10 N. Y. 449L 

2. Mining comfMUij is not a buboCm* 
turingr company. A mining corporation is 
not a manufacturing corporation within the 
statute of 1862, c. 218, definmg and reg- 
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ulating the enforcement of the liabilities of 
aSSceT9 and stockholders of manufacturing 
corporationB. Byert v. Franklin C. Co., 106 
Mass. 131. 

8. Prindpal debtor. A stockholder 
who, as such, is personally liable for the 
debts of a corporation, is so liable as a 
principal debtor and not as a guarantor. 
Moss V. McCuUougK 7 Barb. 279. 

4. Stockholder— Prineipal debtor. In 

California each member of an incorporated 
company is answerable personalljr for his 
proportion of the debts and liabilities of 
the company; and that as a principal debtor 
and not as a mere surety for the corporation. 
Mokeimnnt Co. v. Woodbury, 14 Cal. 265. 

5. Liability not continflrent on recoTery 
•gainst corporation* Tne right of action 
a^inst a stockholder of a mining corpor- 
ation on account of his individual respon- 
ftibility for its debts and liabilities, as pre- 
scribed by the sixteenth section of the act 
concerning mining corporations, accrues at 
the same time as against the corporation, 
and is not contingent on a recovery against 
the corporation. Davidson v. Rankin, 34 
Cal. 503. 

6. Assertion of solrencjr. An officer 
and stockholder of a corporation who states 
to a creditor that the corporation is, in his 
opinion, solvent, does not thereby make 
himself liable to the creditors, if the state- 
ment was made in good faith, although the 
corporation was, in fact, at that time in- 
solvent Searight v. Payne, 2 Tenn. Ch. 
175. 

7. Enforced in eqaity. The personal 
liability imposed by the statute of 1863, c 
246, sec 2, upon the officers of any corpora- 
tion organized under the General Statutes, 
c 61, for its debts contracted during their 
neglect to perform duties required by the 
Statute of 1862, c 210, may be enforced, in 
the case of a mining corporation, by a suit 
in equity, under the General Statutes, c. 
68, sec. 17. Byers v. Franklin C. Co,, 106 
Mass. 131. 

8. Extent of— Payment. Each stock- 
holder of a corporation formed under 
the act of 1853, entitled '<An act 
to provide for the formation of 
corporations for certain purposes," is 
liable for his proportion of the corporate 
debts; and any one creditor, whose debt is 
sufficient, may coUect of him the entire 
amount of his liability on all the corporate 
debts, leaving him to seek contribution out 
of bis co-stockholders. When such stock- 
holder has paid to anjr one or more creditors 
the amount of his entire liability, his liabil- 
ity ceases. Larrabee v. Baldmn, 35 Cal. 
155. 



To determine the amount of such liability 
to any corporate creditor, it is necessary to 
find the wnole amount of corporate indebt- 
edness incurred while a party has been a 
stockholder ; and any one creditor, whose 
demand is large enough, may have judg- 
ment for the stockholder's proportion of the 
entire corporate indebtedness. Id. 

9. For wliat debt»— Proceedings. Where 
the charter of a mining company declared 
the stockholder personally liable for the 
payment of all debts or demands against 
the company: fffld, that a suit to assert 
such personal liability could be maintained 
only against such as were stockholders 
when the debt was contracted. Moss v. 
Oakley, 2 Hill, 265; see McCullough v. Moss, 
5 Den. 567. 

Where such charter required that judg- 
ment in such case should first be had 
against the company, with an execution re- 
turned unsatisfied: Held, that the note on 
which suit was brought would be presumed 
to have been made when the debt was orig- 
inally contracted, unless the contrary were 
shown, and that such judgment would be 
prima facie, and perhaps, conclusive evi- 
dence of the validity of the note. Id. 

10. For what debt liability attaches- 
Draft — Corporation* The obligation of a 
corporation, either as drawer of a bill of ex- 
change or under an express affreement in 
relation to a bill of exchange, drawn for its 
benefit by a third person, to indemnify an 
accommodation acceptor for his payment of 
the bill, is a debt contracted by a corpora- 
tion at the time of the acceptance, within 
the meaning of the personal liability law. 
Byers v. Franklin C, Co,, 106 Masii. 131. 

11. Annual installments. A stockholder in 
a mining company organized under the New 
York act of 1848 is liable for the wages of 
servants of the company which became due 
within one year next prior to the recovery 
of the judgment therefor, although the en- 
gagement of sen'ice was for more than one 
year. Hovey v. Ten Broeck, 3 Rob. (N. Y.) 
316. 

12. Agent not a serrant. One em- 
ployed by a mining corporation, organized 
under the general manufacturing act of this 
State (chap. 40, laws of 1848), as agent to 
take charge of its mines in another coun- 
try, with full power to control its property 
and manage its financial affairs in that 
country in all respects as the company 
itself could do, is not a servant within the 
meaning of the provisions of said act (sec. 
18), making the stockholders of any com- 
pany organized under it liable for services 
performed for the corporation by its labor- 
ers, servants, etc., ana an action cannot be 
maintained by him against a stockholder to 
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recover for his eervices in such employment 
HiU V. Sptticer, 61 N. Y. 274; reversing S. 
C.,2 J. &S. 304. 

18. Wavres paid bj orders— Supplies. 

Under section two of the act of April, 1849, 
making stockholders personally liable for 
wages of miners, quairymen and laborers, 
and for certain supplies, such liabilitv ex- 
tends to the case of goods fumishea the 
laborers by parties on orders from the com- 

gany. Beading L M, Co, v. Qra^, 64 Pa. 
t. 395. 

Such act applies only to cases of purchase 
in the course of the usual business of the 
company; and it cannot be applied to an 
arrangement to purchase effects and pay in 
stock, although some of the effects pur- 
chased were within the class of supplies in- 
tended, and the company had failed to de- 
liver the stock. WtU$ v. Mauch Chunk Iron 
Co., 58 Pa. St 295. 

14. When iiabilitj attaches— Trans- 
fer. The eleventh section of the act for 
the incorporation of manufacturing and 
mining companies (1 G. & H. 425) provides 
that " the stockholders of such company 
shall be individually liable, jointly and sev- 
erally, for all debts due and owing laborers, 
servants and apprentices for services ren- 
dered, and to otner creditors of the com- 
pany they shall be liable to an amount 
equal to the stock held by them respec- 
tively. " The person holding stock at the 
time a debt is contracted is the person who 
is liable, under the latter clause of this sec- 
tion, to an amount equal to the stock held 
bv him, and a subsequent holder is not lia- 
ble. WiUianu v. ffanna, 40 Ind. 535. 

15. Existing debts— Annual reoort. 

A trustee of a mining corporation made by 
statute liable for ''existing debts," upon 
default in filing annual report, is not liable 
for a note made before but not due till after 
such default NimmoM v. Hennion, 2 Sw. 
(N.Y.)663. 

16. Debts before purchase. A stock- 
holder is not liable for debts accrued before 
he became a stockholder; and if part of the 
consideration of a note so accrued, he can 
be held only for the excess. Mom v. 
McCullough, 7 Barb. 279. 

17. Debt incarred before defaalt— 
Offset. The personal liability of directors 
under 1 R S. 604, sec 3 (New York, 1848), 
on account of allowing the indebtedness of 
the corporation to exceed three times the 
actual capital paid in, extends in favor of 
creditors holding debts contracted before 
such excess as well as in favor of parties 
whose claims accrued after such excess ex- 
isted. Tallmadge v. Fiehkill Iron Co,. 4 
Barb. 387. 



Defendants in such case who, as sureties 
have been compelled to pay other debts <rf 
the company, may credit such advances to 
the amount for which they are personally 
liable under the statute, id. 

18. On eontraets before stock fu^ 
ehased. A judgment rendered against the 
stockholders of a corporation, after the de- 
fendant became a stockholder, upon a con- 
tract entered into before this relation of 
stockholder existed, is not a contract with- 
in the meaning of the act which makes fwk 
stockholder liable for the corporate debts 
contracted while he was such stockholder. 
Larrabee v. Baldwin, 35 CaL 155. 

19. Acemes against last holder. The 

charter of the Rossie Lead Mining Com- 
pany, rendering stockholders personallj 
liable for debts, construed to applv to pe^ 
sons holding stock at date of suit brooght, 
not to such as were stockholders when the 
debt was contracted. McCuUough v. Mo», 

5 Denio, 566. 

20. IndiTidaal belief. The fact that a 
person believes himself to own an interest 
m a mine, or that he was liable for its 
debts, does not make him so in fact, in a 
case where the ffoods sold were not fur- 
nished on his cr^t. Vice v. Ladjf Amon, 
variously reported; 1 M. & M. 96; 1 Man. 

6 Ry. 113; 7 B. & C. 409; 1 C. & P. 19. 

21. Effect of release to stockholder. 

The release to a stockholder of his personal 
liability is a discharge to the corporation 
and to the other corporators. If it be a re- 
lease of the stockholder's profrartion of the 
debt, it is a release pro tanto. And such 
release wUl support a plea of payment 
(Rhodes, J., and Crocker, J., dissent) 
Prince v. Lynch, 38 CaL 528. 

22. Parol afreement to waiTeperstaal 
liabiiity— Contract. A boiler, steam en- 
gine and appurtenances were purchased by 
an incorporated coropanv, it being a part a 
the agreement of purchase that the pni^ 
chase money should be secured by a prom- 
issory note of the company and a mortga^ 
on tne interest of the company in certain 
lands, and that the vendors snould look only 
to the company and to the mortgage for the 
payment of the purchase money. The note 
was given by the company according to the 
agreement, and the mort^ige was dmy exe- 
cuted and delivered to the vendors, and by 
them accepted. On an action brought un- 
der the provisions of article 26, section 52 of 
the Code of Public General Laws, by the 
vendors against a stockholder of the com- 
pany to recover on the note: Held, that the 
plaintiffs were not entitled to recover; and 
that such collateral agreement or indepen- 
dent fact of the release of personal liability 
might be proved, whether preliminary to or 
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cotemporaneous with the written contract 
with the company. Bas$?ior v. Forbes, 36 
McL 154. 

23. Action against director ~ Strict 
eonsimciion. Section 14 of the General 
Corporation Law of April 22, 1850, making 
the directors of a corporation lointly and 
severally liable for the excess of the debts 
of the corporation, over and above the 
amount of capital stock actually paid in, 
being a statute creating a forfeiture or im- 
posing a penalty, is to he strictly construed. 
Irvine v. McKean, 23 CaL 472. 

In an action brought against one of the 
directors of a corporation, under section 14 
above referred to, it is necessary for the 
plaintiff to prove that defendant was a di- 
rector when the debt was created, and was 
present at the meeting of the board when 
the same was passed upon. Id. 

24. Corporate aasets. A stockholder 
in a mining company cannot defend him- 
self from judgment, in an action against 
himself, impleaded with his cor|H)ration, 
under stat. 1851, c. 315, by showing that 
the officers of the corporation have sufficient 
property to pay the judgment Brayton v. 
Sew England C, M, Co., 11 Gray, 493. 

29. Notes of discontinaed corporation. 

Stockholders of a corporation (mining) do 
not become liable as partners, on not«8 
given by the treasurer of the corporation, 
merely because after organizing under the 
act of incorporation, no corporate business 
i» transacted, or because the notes were 
given for debts beyond the corporate au- 
thority of the company. Trowbridgt v. Scud- 
der, 11 Cush. 83. 

26. Where company has reorganized 
Older new name. In an action to en- 
f«»rce the individual liability of a stock- 
holder, in a mining corporation organized 
under the general law, it appeared that de- 
fendant was a director in the Piute Mining 
Co., which company had never issued any 
certificates of, and it was not shown that he 
ever subscribed for stock, but it appeared 
that he was a stockholder in the Piute Sil- 
ver Mining Co., which was a company sub- 
ftequeutlv organized with a different direc- 
Uiry, and in a manner succeeding the Piute 
Minine Co. : Held, that he was not liable 
individually, in a suit by a creditor of the 
firet-namecf corporation. Steele v. Dunne, 
65 IIL 299. 

The remedy given against stockholders 
individually is purely statutory, and cannot 
be extended by implication; proof that 
defendant was a director is not sufficient to 
fix his liabilitv as a stockholder. Id. 

27. Practice — Effect of judgment 
ftgaiist corporation. In an action on an 
account annexed against a manufacturing 



corporation, under the General Statutes, c 
61, begun more than a year after the sign- 
ing of the articles of association, and nearly 
a year after the first meeting of the signers 
and their choice of officers, the corporation 
filed an affidavit of merits and an answer, 
and aftervi-ards submitted to a default and 
judgment thereto. In a suit in equity 
brought by the creditor, under the statute 
of 1862, c 218, sec. 4, to recover from the 
stockholders individually the amount of 
this judgment: Held, that the judgment, if 
not conclusive, was at least prima facie ev- 
idence that the account was one on which 
the corporation was liable, even though 
the account bore date three days before said 
meeting. Hatoes v, Anglo-Saxon Petroleum 
Co., 101 Mass. 385. 

28. Judgment not a contract. A judg* 
ment against an incorporated mining com- 
pany, rendered while a party is a stockholder, 
upon a contract entered into before the rela- 
tion of stockholder existed, is not st contract 
within the meaning of the act which makes 
stockholders liable for corporate debts con- 
tracted while they are stockholders. Lar- 
rabee v. Baldwin, 35 CaL 155. 

29. Jndgment— Impeachment. A judg- 
ment against a mining pompany cannot be 
impeached except for fraud or collusion in 
an action to enforce personal liability of its 
trustees. Nimmons v. Tappan, 2 Sw. (N. 
Y.)652. 

80. Jadgment— Merger. A judgment 
against a corporation upon a simple contract 
debt, for which its otncers are personally 
liable under the statute of 1863, c. 246, sec 
2, does not mer^e the debt so as to extin- 
guish their liability. Byera v. Franklin C. 
Co., 106 Mass. 131. 

81. I>ebt--Jndgment. The action of 
debt will lie against the officers of a corpor- 
ation to enforce their individual liability 
upon a judgment recovered a^nst the cor- 
poration. Union Iron Co. v. Pierce, 4 Biss. 
C. Ct. 327. 

82. Assignment after liability. A 

stockholder who has in good faith assigned 
his stock by endorsement, if ori^nally lia- 
ble nnder the charter, is still liable for the 
debts of the company where the transfer 
does not appear upon the books of the com- 
pany. WorraU v. Judson, 5 Barb. 210. 

88. Neglect of statntorr require- 
ments. The general act under which a 
company becomes incorporate and its arti- 
cles of incorporation, taken together, con- 
stitute the charter of incorporation, the ac* 
ceptance of which charges the corporation 
with knowledge of all the duties prescribed 
bv the act, and of all consequent liabilities. 
Neglect to make the report required by see- 
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tions 5. 18 or 19, or to file it in any of the 
requisite places, will be predumed to be in- 
tentional, and such neglect unexplained 
renders fiach director liable for all aebts of 
the corporation contracted during the period 
of bucti neglecti Van EtUn v. Eaton, 19 
Mich. 189. 

84. Trustee of stock— LUbilltj— Wit- 
ness* A person who holds stock upon the 
books of a (water) company, and an office 
to which stockholders only are eligible, al- 
though he hold his stock only in trust for 
another, is responsible for the debts of the 
company, as a stockholder, and therefore 
disqualified as a witness. Wolf y, St, Louis 
Co., 15Cal. 319. 

8o. Trustee— SaccesslTe defonlts. A 
trustee of a mining corporation, in office at 
time of failue to make an annual report, is 
liable both for existing debts and such as 
may be contracted until the report is filed. 
j^immons v. Tanpan, 2 Sw. (N. Y.) 652. 

And such liaoility reattaches upon each 
successive default, so that though the three 
years Statute of Limitations applies, if the 
last default was within three years the stat- 
ute will be no bar. Id. 

86. Deed in fraud of 'creditors. A 

deed made by a promoter of an insolvent 
mining company in liquidation, with an or- 
der outstanding to investigate the conduct 
of snch party, made in anticipation of the 
eflfect of such order, in the nature of a vol- 
untary settlement: I/elti^ void, although at 
the suit of a creditor whose claim was not 
yet reduced to judgment Heese River S, 
M, Co. V. Atwell L. R. 7 Eq. 347. 

87. Proof— Practice. Liability as a 
stockholder for a judgment debt of a cor- 
poration is not established merely by proof 
that, in the suit in which the iudgment 
was recovered, the person sougnt to be 
charged as a stockholder was summoned 
and failed to appear. Mason v. Cheshire 
Iron Works, 4 Allen (Mass.) 398. 

88. Practice. The pendency of an ac- 
tion against all the trustees of a mining 
company, to enforce their liability for 
falsely certifying that all the capital had 
been paid in, is no bar to an action against 
one of such trustees to enforce his individ- 
ual liabilities for a, default of the company 
in not filing its annual report. Nimmonsv, 
Tappan, 2 Sw. (N Y.) 652. 

89. Multifariousness- Practice— Penn- 
gjiTania. Under the manufacturing com- 
pany act of July 18, 1863, a bill cannot be 
nled against the corporation and the officers 
to enforce the individual liability of the 
latter, but against the officers only. The 
bill must be Sled by the creditors on behalf 
of themselves and all other creditors of the 
corporation. A bill which joins defend- 
ants, some of whom are liable to one plaint- 



iff only, some of whom are liable to an- 
other, and some of whom are responsible, 
if at all, for independent violations of the 
statute, falls within the definition of malti- 
fariousness. Such a bill dismissed. Sker^ 
v. Globe Oil Co,, 7 Phila. 4. 

40. Joinder of parties. A joint or sev- 
eral action may be brought against stock- 
holders of a corporation for corporate debti 
Larrabee v. Baldwin, 35 Cal. 155. 

41. Practice— Maasacliusetts. It is not 

necessary for persons summoned as stock- 
holders, in an action ajgainst a corporation, 
to file an answer containing a specific denial 
that the corporation has failed to comply 
with the statutes of the commonwealth con- 
cerning corporations; but it is incambent 
upon a plaintiff, who seeks to charge them 
with the corporate debts, to prove Uiat the 
corporation had failed to comply with some 
one of the requisitions of the statutes, by 
the omission of which stockholders are ren- 
dered liable. Taylor v. New England Coal 
M. Co., 4 Allen (Mass.) 577. 

The liability of a stockholder for the debt 
of a corporation is extinguished bv the ^^ 
CO very of a judgment thereon agamst the 
corporation, if he was not summoned to ap- 
pear in the suit and ceased to be a stocc- 
nolder before the recovery of the iudgment 
Handrahan v. ChesIUre Iron Works, 4 Allen 
(Mass.), 396. 

42. Pieading— Massachnsettg. A bill in 
equity under the statute of 1862, c. 218, to 
charge persons with individual liability, as 
memoers or stockholders, for the debt of a 
manufacturing corporation, sufficiently de- 
cribes such a nolding of the stock aswonld 
bring the holders within the provinons of 
the statute by alleging that the defendants 
were members of and the stockholders in 
said corporation, holding the stock of the 
same undivided, and need not allege the 
par value of shares in the capital stock. 
Hawes v. Anglo-Saxon Petroleum Co,, 101 
Mass. 385. 

48. Statute— Massachusetts. A bin in 
equity, filed after the passage of the statute 
of 1870 c, 224, to enforce personal liabili- 
ties of officers of a mining corporation on 
the ground of their neglect whue the atat^ 
ute of 1862, c. 210, and the statute of 1863, 
c 246, were in force, to file the certificate 
thereby required, must aver that judgment 
has been recovered against the corporation, 
and that the other proceedings required br 
the statute of 1870, c. 224, sees. 40 and 4^ 
have been taken, notwithstanding the wo- 
vision of sec. 69 of the latter statute, that 
the repeal of the statutes of 1862 and of 
1863 shall not impair any right or liability 
incurred under existing laws. MeBae t. 
Locke, 118 Mass. 269. 

See Stock. 
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FERS051L PBOPEBTT. 

1. Seyenuiee— CoBHent. Whatever is 
serered from the land is personalty, without 
reference to the consent of the owner to the 
•ererance. RUeyy. Boston Water Co., 11 
Cnah. 11. 

8. Loofe block of stOBe« Where per- 
sonal property (a stone loosened from a 
ledge) has been suffered to lie on land oon- 
reyed, without any user by grantor or 
gFante«, no request as to its removal nor 
objection as to its remaining, the property 
remains the same, and is not divested by 
Upse of time. IfobU v. Sylveder, 42 Yt. 
lie. 

•• on-well lease. OU leaseholds are 
BO* "goods and effects " under the Attach- 
ment Act They are chattels real Van- 
dergr^aApp., 83 Pa. St 126. 

PLACERS. 

1. Deflntttoii— Distlngiilshed from 
telBft. "Placers are superficial deposits 
which occupy the beds of ancient rivers or 
valleys." Moxon v. WUkiM(m, 2 Mont 421. 

The distinction between veins and placers 
ttated. Id. 

A vein does not include a placer deposit 
Id. 

2. Not covered by << valuable deposits " 
tai statote eoaeenilBg lodes. In the 
ttatute of Montana requiring the record 
of "any mining claim upon anv vein or 
lode bearing gold, silver, cinnabar, lead, 
tin, copper, or other valuable deposits," the 
words, other valuable deposits, cannot be 
eonstrued to include a placer mine. MoToon 
V. WUkmmm, 2 Mont 421. 

S. Slide qnarti* The location of a lode 
eanriee broken masses detached from and 
fadlen below the gangue rock in place, and 
sU the gold in the decomnosing quartz 
.lying bebw the outcrop, so far as the gen- 
eral formation of the ledge can be traced; 
but this ri|^t cannot be extended to cover 
free gold at a distance of several hundred 
feet, althoujrii such gold might be proved to 
have originioly come from uie ledge above. 
Bmmr.49<k56M. Co., 15GaLl5a. 

4. Water purchases— Evldenoe of ap- 
proprlatloB* In a controversy between 
two mining companies, it was competent to 
prove the execution of certain receipts for 
water purchased by the plaintiffs as tending 
to show the existence of the comnany ana 
that it had actually located ana was in 
operation at the time the receipts purport 
to be signed. Lone Star Company v. The 
We$t Point Company, 5 CaL 447. 

19 



PLEABOG. 

1. False averment of valve— Ex de» 
licto. A complaint averring that the de- 
fendant, by false representations of the 
value of a lode, induced plaintiff to pur- 
chase and pay a sum of mone;^ therefor, and 
the receipt of deed, and claiming general 
damages exceeding the consideration paid, 
is an action ex del»cto and not ex contractu, 
Ahrens v. Adler, 33 Cal. 608. 

The averment in such complaint of an 
offer to return the deed is not an averment 
of a rescietoion of the oontract nor an offer 
to rescind. Id. 

And an amendment striking out the offer 
to return the deed does not change the 
issues tendered in the complaint l£ 

2* Pleading right to mine on agrlcnl- 
tnral claim, €allromia. Where a miner 
enters upon land already possessed by an- 
other, claiming the right of entry for min- 
ing purposes, he must justify his entry by 
showing: 1. That the ground is public land; 
2. That it contains mines or minerals; 3. 
That he enters for the bona fide purpose of 
mining; all of which facts must be affirm- 
atively alleged with all the requisite aver- 
ments, to show a right under the special 
statute and otherwise, to enter. Lentz v. 
Victor, 17 CaL 272. 

8. License— Tenant In common. A 

plea to a declaration in trespass for taking 
peat and turf, that the close was not the 
close of the plaintiff^ is not supported by 
proof that plaintiff was a tenant in com* 
mon of a person under whom the defendant 
entered. WUkkMon v. Haygarth, 12 Q. B. 
837. See Job v. Potion, L. R. 20, £q. 84.. 

4. License— Bitch. In order to justify 
the digging of a ditch on the land of an- 
other, under a parol license, the license 
must be specially pleaded. Alford v. Bar- 
nwm, 45 Cal. 482. 

5. Averment— Description. An aver- 
ment in a plea that a certain colliery is 
within and parcel of a certain manor, is not 
a sufficient averment that it is a colliery be- 
longing to the same. Midgley v. Jiichardson, 
14 M. & W. 595. 

6. Description. A declaration in eject- 
ment for mines {de mmeris carbonum) is 
good without showing the number of 
mines, such description bein^ well under- 
stood in the venue where laid. WhUting- 
ham V. Andrews, 1 Salk. 255; 4 Mod. 143; 
Carih. 277; Comb. 201; 1 Show. 364. 

7. Covenant — Annnlty secnred on 
profits of colliery. An indenture recited 
that F. and G. were entitled to a fourth 
part of a oollierv for a term of years; that 
G. was also entitled, by agreement with A. ^ 
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to a leaae of land essential for working the 
eolliery, and held the agreement in trust 
for himself and F. joinUy; that P. had a 
power of sale upon a moiety of the colliery, 
tor the same term, to secure an annuity, 
which power he was about to exercise; that 

F. and G. agreed to purchase the moiety, 
which was to be dischaiged from the annu- 
ity, and to ffrant afresh annuity to P., pay- 
able out of the profits accruing from the 
working the coal, by virtue of the term in 
the three parts oi the colliery and the 
agreement By the same indenture, after 
such recital, the moiety was assigned and 
the annuity granted; and F. and G. cov- 
enanted severally for themselves, their ex- 
ecutors, administrators and assigns, to pay 
the annuity, as above, from the profits ac- 
cruing, after payments of all rates, taxes, 
etc., and of the rents reserved on the term, 
or by the agreement; a right of entry on 
Hie premises charged, and of mortgage and 
sale, was given to P., on the annuitv being 
in arrear; and F. and G. covenanted sever- 
ally for themselves, their heirs, executors 
and administrators (not naming assigns), to 
do nothing whereby the annuity might 
cease, determine, be impeached, or become 
void or of no effect, or whereby the lease 
bjr which the colliery was onrinally de- 
mised, or the agreement, should be for- 
feited, or the terms thereby created cease. 
P. sued in covenant on the indenture, as- 
signing for breaches, 1. That F. and G. 
took a lease of the land to which G. was 
entitled under the agreement, in their own 
names, and not in trust for P., but for 
other persons, and forfeited and surrendered 
the agreement, whereby the annuity was 
impeaclied, and the plaintiff's right over 
the land, and in the profits which would 
have accrued^ ceased; 2. That under the 
land subject to the agreement there were 
veins of coal, theproperty of A., and that F. 
and G. took the land at a higher rent, and 
otherwise on worse terms than G. was en- 
titled to by the agreement, in order to ob- 
tain the last-mentioned coal on better 
terms than they otherwise could have done, 
whereby, etc (as before); 3. That F. and 

G. afterwards assigned the land, amongst 
other things, to H., whereby, etc. (as be- 
fore. ) On general demurrer to the declara- 
tion, it was: Heldy 1. (affirming K. B.), 
that the want of an averment that 
profits had or would have actually accrued 
from working the colliery was no objection 
to the declaration; 2. But that the first two 
breaches showed no cause of action, as the 
variation between the lease and agreement 
did not invalidate the security, and the se- 
curity was not shown to be affected, since 
the profits on the colliery on which the 
annuity was secured were those remaining 
alter payment of such rent only as was re- 



served bv the agreement; 3. But that (re- 
versing K. B.) the third breach showed the 
annuity was impeached, since the land in 
the hand of H. would not be subject to the 
power of entry, mortgage and sale, his in- 
terest not b^ing that which the covenantots 
held under the agreement, and he appealing 
to come in as a purchaser, not privy to tlie 
covenant, nor estopped by it PiU v. WU- 
liam$, 5 Ad. & EL 885; S. C. below, 2 Id. 
419; 4 Nev. & Man. 412. 

8. Extent of reeorery— Fraud— Cm* 
gideration* In an action for dama^ iu 
the fraudulent sale of a mine, the plaintiff's 
recovery is not restricted to the amonnt of 
the consideration paid by hiuL Ahreai t. 
Adler. 33 CaL 608. 

9. Cu^— Degtroyiiur dams— Teaaat ta 
eommon— Showing tUle. A dedaratkn, 
in case for obetructmg plaintiff in the oi- 
joyment of a liberty ot digging fire cky, 
stated that one J. T. was possessed of in 
undivided moiety of certain land, as one ol 
two tenants in common; and being so pes* 
sessed, by a certain indenture made oetweea 
the said J. T. and the plaintiff, the said J. 
T. granted to the plaintiff the liberty to 
dig for and carry away the clav in a certain 
parcel of said land, and to make adits, nits, 
etc, for the more effectual exercise of the 
liberties so granted, etc, for the period of 
twentv-one years. It then went on to arer 
that there were at the time divers day pits, 
etc, in the said land, and certain leata, 
etc., necessary for washing, etc, the said 
clay; that after the plaintiff had become so 
entitled, and had be^n to enjoy the said 
liberties under the said grant, with the as- 
sent of the tenant in common, the defend- 
ant, intending, etc, wrongfully obstnicted 
the plaintiff in the use of the said liberties, 
etc, by destroying certain dams, etc, lav- 
fully erected upon the said land, and 
diverted the saia leats, etc, whereby tlie 
plaintiff was deprived of the benefit A the 
several liberties so granted to him, etc.: 
HeM, on special demurrer, that the title d 
the plaintiff being pleaded by way of m- 
ducement only, an averment of his seisin 
in fee was unnecessarr; 2. That the deed 
referred to in the declaration not fonning 
the foundation of the plaintifi^s title, a pn>- 
fert of it was not required; 3. That tbe 
breach was sufficiently laid ; 4. That the 
consent of the co-tenant bein^ immaterial, 
it was not necessary that it should be 
shown. ThrUeuU v. AfarHn, 6 D. & L. 489; 
3 Ex. 454; 18 L. J. Ex. 291. 

10. BlTersion of Water. The denial 
of an ** unlawful and wrongful " diversion of 
water is an admission of the fact of diver- 
sion. Toombs V. Hombuekle, 1 Mont 245. 

11. Oil laads—Yarlanee. An aver- 
ment in action for purchase-money paid on 
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fraudulent sale of oil land, chai^d the false 
representations to be, that defendants were 
prepared to put down eight wells, and had 
eignt engines ready for use, and that der- 
ricks were erected, and that defendants 
would put down eight wells: Held, that the 
complaint stated sufficient false representa- 
tion of facts, and that defendants were not 
helped by the further statement of what 
they had agreed to do. OUver v. Bennett, 65 
N. Y. 5eo. 

12. CoBStmetloii of admlsdon luder 
role* In an action on a bill of exchange 
against a mining company, an admission of 
the bill under a rule of court was in the 
following form: "Bill of exchange drawn 
for the sum of £121 10s., by the plaintiflf 
upon, and directed to the above-named de- 
fendants as 'The Newbridge Coid Company,* 
Forest Dean, Gloucestershire, and accepted 
by one Henry Bishop, for the defendants:" 
Held, that under this admission the defend- 
ants could not dispute the authority of 
Bishop to bind them by this acceptance. 
WUkea V. Hopkins, 1 C. B. 737; 3 Dow. & 
L. 184; U L. J. C. P. 225. 

See Practice. 

POOR RATE. 

1* TIb bonnds. On appeal against a 
rate upon tolls of tin, the sessions stated a 
case, showing that, by the custom of the 
stannaries, the right of worldns tin mines 
in certain manors is vested in the owner of 
tin bounds, he pa^g the lord or his lessee 
one-tenth of the tin gained; that the appel- 
Unt, bein^ the lord's lessee of the toll and 
farm of tin, granted to R., for a term, lib- 
ertv to enter one of the said mines, and dig 
and search for tin there, and to carry away 
the tin, yielding, paying, and delivering to 
appellant from tune to time, within six 
weeks after the return or sale of everv 
parcel of tin gotten in the premises, one shil- 
ling in the pound on the gross value of all 
tin which should from time to time be so 
gotten; that R., at the time of the grant, 
was an owner of tin bounds, within which 
the mine was situate; and that R. worked 
the mine after the demise, paying appellant 
one shilling in the pound, in money, accord- 
ing to the reservation: Held, that the grant 
was a eood and not a colorable demise, at 
least m the tin toUs, the sessions not find- 
ing fraud; that the one shilling reserved was 
a rent, and not a virtual share of the pro- 
duce of the mine; and, therefore, that the 
appellant was not ratable in respect of it 
as an occupier. But that, for tin toll re- 
ceived in kmd from other mines, he was so 
raUble. Heg. v. Crease, 11 Ad. & El. 677. 

2. Tin boudg— Oecnpler. The Duke 
of Cornwall, being enUtled, as lord of a 



manor, to a certain quantity of the tin ore 
raised by the bound owners within the 
manor, wnich was rendered by them to him 
in an unmanufactured state, demised this 
toll: Held, that the lessee, thoush not an 
inhabitant of the parish in whicn the tin 
was raised, was ratable to the poor there, 
as occupier of the tin toll, under statute 43 
Eliz., c. 2, sec. 1. Crease v. Sawle, 2 Q. B. 
862; 2D.&G. 812. 

The rate being made upon him as occu* 
pier of the toll, the court refused to inquire, 
in an action of trespass for levying the ra^ 
by distress, whether a part of the rate was 
or was not for tin toll not in the plaintiff's 
occupation, some tin toll appearing to be in 
his occupation, and the amount being only 
matter of appeaL Id. 

8. Tin royaitieg. A person entitled to 
toll tin or rarm tin, which are royalties of 
the tin raised by the adventurers in tin 
bounds, is ratable to the poor in respect 
thereto. Hex v. St, Agnes, 3 Term, 480. 

4« Lead mines. Lead mines are not 
ratable to the poor under act of 43 Eliz., c. 
2. Smelting Co. y. Richardson, 3 Burr. 1341; 
i Wm. BL 389. 

b. Coprolites* A party occupying land 
and working over the same for '^coprolites" 
held liable to the poor rate. Whether the 
workings constituted a mine not decided./ 
Roads V. Trumpmgton, L. R. 6 Q. B. 56. 

6. Coal and iron mines. Coal mines, 
which are ratable, beins rated conjointly 
with iron mines, which are not ratable 
without any apportionment, the order of 
Sessions confirming such rate was quashed. 
Rex V. Cunningham, 5 East, 479. 

7. Maeliinery— Iron mine. The owner 
and occupier of an iron mine is not ratable 
to the poor with respect to the machinery 
of the mine, the mine itself being not rat- 
able. Rex V. Bilston, 5 Bam. & C. 851; 8 
D. & R. 734. 

8. Lime works— Slate qnarry— Clay 
pits — ^iron mines* Lime works are liable 
to the poor rate in the hands of the occu- 
pier, though there be risk and expense in 
the working, and the profits are uncertain. 
Rex V. Atberbury, 1 East, 534. 

The same of a slate quarry. Rex v. Wood- 
land, 2 East, 164. 

The same admitted as to clay pits, on au- 
thority of these cases. Rex v. Brown, 8 
East, 528. 

Iron mines are not ratable to the relief of 
the poor. Rex v. Cunningham, 5 East, 479. 

9* Lot and cope* The lessee of lead 
mines under the crown is ratable to the poor 
for royalties (called lot and cope) paid nlm 
by the adventurers without risk on nis part. 
RowU v. OeUs, 2 Cowp. 451; 1 Doug. 394. 
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10. Lewor— Washed ore. The owner 
of certain lands, and of mines therein, de- 
mised for years all the lead mines and veins 
of lead and other ore, saving to himself a 
right of entering to view the premises, the 
lessee yielding, paying and rendering to 
him a mil fifth part of all the lead or other 
ore from time to time gotten bv the lessee, 
well cleaned, dressed, washed and made 
merchantable and fit for smelting at the 
cost of the lessee, to be delivered clear of all 
deductions. For Uie purpose of preparing 
the ore for delivery according to 'the terms 
of the lease^ it had to undeigo a laborious 
and expensive process, bv which foreign 
substances were removed, but the character 
of the ore was not otherwise altered: Held, 
that the lessor was ratable to the relief of 
the poor in respect of the ore delivered to 
him under the above demise. Beg v. Todd, 
12 Ad. & El. 8ie. 

11. Leisee. The lessee of a coal mine is 
liable to be rated to the relief of the poor, 
though he derive no profit from the mine. 
JRex V. ParroU, 5 Term R. 593. 

18. Lease of BumgaBese mine. An 

0¥mer of the soil who has granted to adven- 
turers the liberty to dig, mine and search 
for muiganese for a term of twenty-one 
years, and the same to take and convert to 
their own use, they rendering to him at a 
certain rate in money for every ton of man- 
ganese raised during the term, is not an 
occupier of the soil, and consequently not 
ratable to the poor. Rex v. Treimaynt, 4 B. 
& Ad. 162; 1 Nov. & Man. 394. 

IS. Lessees— NoB-resideats. The les- 
sees of a calamine mine, non-residents, are 
ratable to the poor as occupiers of land. 
i?ex V. BapM MiUCo., 1 M. & S. 612. 

14. MlBOt let at a reat eertala. The 

trustees under the will of a person seised in 
fee of two-thirds parts of a manor subject 
to certain leases to a company of adventur- 
ers of the mines of lead, tm and copper ore, 
and other minerals, under the moors, com- 
mons and wastes of the manor, at a rent 
certain, are not ratable to the relief of the 
poor for such rent. Hex v. Welbank, 4 M. 
AS.222. 

15. Lessor of BOB-prodaeing miae. 

Landlords not resident within the parish, 
having leased lead mines and other min- 
ends, with liberty to the tenant to dig. etc, 
reserving a certain annual rent, ana also 
certain proportions of the ore which should 
be raised, are, at any rate, not assessable to 
the relief of the poor for such certain rent, 
no ore being raised; whatever the question 
might be as to the proportion of ore re- 
served when, in fact, any should be raised. 
Bex V. Boehester, 12 East, 353. 



16. Fixtures. The lessee of a coal 
mine, bein^ the occupier, having erected a 
steam engine for working the mine, and 
thereby improved its annual value, is liable 
to be rated for such improved annual value. 
Bex V. OranviUe, 9 B. & C. 188; 4 M. & R. 
171. 

17. Artificial water eoarse. The bmd 
coveied by an artificial water course, used 
in the operation of a lead mine, is ntaUeto 
the poor for the enhanced value dven to 
the Und bv its use as the bed of the wat»> 
course. TtUargoch v. SL Asaph, L. B. 3 
Q. B. 478; 9 B. A S. 210. 

18. SurflMe ImproTemeBts at lea* 
ratable miae. The appellant was the 
owner of iron mines, and he rented two 
acres and a half of surface land, parUy over 
and partly ad^ining the mines. He occa- 
pied the mine and lands together, using the 
surface for the purpose of working the 
mines and getting the ore, and he liad 
erected thereon bimdings, machinery, woii- 
shops and tramways. The surface land, 
buildinffs, etc., without the mines wonW be 
practic&y valueless: Held, that the appel- 
Unt was ratable to the poor rate in respect 
of the surface land, with the buildings, ma- 
chinery, workshop and tramwajrs, althoo^ 
they were occupied in connection with a 
non-ratable subject-matter, viz.: an iron 
mine. Cfuest v. Easi, L. R. 7 Q. B. 38A; 
see Kittaw v. Liskeard Union^ L. E. 10 Q. 
B. 7. 

19. Expressio BBias. The express men- 
tion of coal mines in the statute 43 Elii., c 
2, sec 1, is a virtual exclusion ci all other 
mines, and therefore other mines are not 
ratable to the relief of the poor. Bex v 

iSedgky, 2 Bam. & Ad. 65; i2ea; v. BrdUSi. 
^3 B. k Ad. 424. 

20. Expressio aafas— Ceal ailBes eilf 
ratable. Iron mines and all other mince, 
except coal mines, are, under the statute oif 
Elixabeth, exempt from liability to the poor 
rate. The statute mentioning mines men* 
tions coal mines only, and a long course of 
decision has established that the rule, cz- 
prf Mto unim eM exclwio iiUerius, appli^ to 
the enactment Morgans v. Cra%omay, L B. 
5 H. L. 304. 

21. Way'leaTOS. If A. has an exdn- 
sive right of using a way leave over land 
which he holds in common with K, paying 
B. a certain sum yeariy, and has the pnri- 
lege of using a way leave occu^ed l^ C, 
paying him so much per ton for the goods 
carried over it, A. is not liable to be rated 
to the relief of the poor in respect of either 
of such way leaves. Bex v. JoUW^ 2 Teim 
R.90. 

22. Assessmeat. The leasee <^ the coal 
mines is ratable for the amount of royal^ 
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or rent which he pays, and in neither caae 
is any allowance to be made for money ex- 
pended in rendering the mines productive. 
hz V. Atttoood, 6 B. & C. 277. 

Where a poor rate was made npon two- 
thirds of the net rent of lands and one-half 
the net rents of collieries: Edd^ that this 
mifht be a fair and equal mode of rating; 
and as the rate did not manifestly appear 
to be unequal, the court refused to quash 
it Rtx Y. TcnUmaon, 9 B. A; C. 163. 

See Taxation. 

POSSESSION. 

!• Of snrfaoe, extends to mlneralB. 

Prima fade the party in possession of the 
surfoce is in possession of the minerals also; 
and a plea which admits such possession 
impliedly admits possession of the minerals. 
Bmiik V. Lhyd, 9 Exch. 562; 2 Com. L. R. 
1007. 

2. Of mineral»--Siirfkee occnpalioB. 

Possession under a lease of lands gener- 
ally by occupation of the surface only, is 
possession of the minerals not reserved, and 
of unopened mines, though the tenant could 
not work them. Keyw v. PowtlL 2 EL & 
BL132. 

S. Snr&ee poseeflsloB Inelndeg miner- 
lis- Lease. If a house and the land on 
which it stands are demised without any 
reservation of mines, any coal that may be 
under such house is, dunng the tenancy, in 
the possession of the tenant. Maine y, AU 
dermm, 1 Arnold, 329. 

4. Of snrfiaee, not adrerse to mine 
•wner. The possession of the surface is 
not a possession adverse to, or inconsistent 
with, the claim of the grantee of the min- 
erals, especially where he has worked in 
other parts of his claim, though not under 
the locuB m qm, HodghnBon v. Fletcher, 3 
Bong. 31. 

5. Relation of snrflMe possession to 
mines after severanee. where mines, 
opened or unopened, have been duly con- 
veyed separate from the surface, so as to be 
severed trom the surface, the maxim or rule 
that possession of the surface carries with 
it possession indefinitely downwards, has no 
application to the mines so severed. Cald- 
wU V. Copdand, 37 Pa. St. 427. 

6. After sereranee. The presumption 
that the party having the possession of the 
surface has the possession of the subsoil 
also, does not exist after a severance. 
Amutrong v. CcddwtXl, 53 Pa. St. 284. 

7. Non-nser alter seTeranee.— Limita- 
tions— Mining for domestie use. After 
a severance between the title to the surface 
and the title to the minerals^ the owner of 



the minerals does not lose his right or his 
possession by any length of non-user. ' He 
must be disseised to lose his right, and 
there can be no disseisin which does not 
take the minerals out of his possession. 
Armstrong v. CaldweU, 53 Pa. St. 284. 

The statute of limitations is applicable to 
all corporeal hereditaments, including those 
that are only sub-surface rights. Id. 

The court below left it to the jury to find 
that the plaintiff acquired title to the coal 
by having taken it out for family and neigh- 
borhood uses at intervals for twenty-one 
years, without evidence that the taking had 
been constant and continuous: Held, to be 
error. Id. 

Tue first entry of the grantee to mine 
having been made more than twenty-one 
years after the grant, the court below in- 
structed the jury that the statute was prima 
fade a bar: Hetd, error; the presumption 
being that possession followed the title, and 
the Durden was on the plaintiff to show 
that he had taken and maintained adverse 
possession. Id. 

8. No presumption of right to miner- 
Ids by surface possession after sever- 
anee. In ejectment for mines, the plaintiff 

E roved himself lord of the manor, and that 
e was in possession thereof. But the same 
witness proving that the defendant had his 
possession of the mines above twenty years, 
the court, upon a trial at bar, held this no 
evidence to avoid the statute of limitations, 
there being no entry within twenty years 
upon the mines, which are a distinct pos- 
session, and may be different inheritances: 
and therefore directed the jury to find 
for the defendants. Rich v. Johnson, 2 
Strange, 1142; cited as CuUenw. Rich, Bull 
N. P. 102. 

9. By' working. The working of amine 
is possession of a mine. Harl^ y. Birk' 
heck, 3 Burr. 1656; 8. C. 1 Wm. BL 482. 

10. By working level. The possession 
of a level in a mine on a vein gives posses- 
sion for the length of that level from the 
surface to the centre of the earth. Hugunin 
V. MeCunniff, 2 Colorado, 367. 

11. Working part eovers entire grant* 

Evidence of the grantee of minerals work- 
ing them within his grant treated as evi- 
dence in trespass by the surface owner, al- 
though such working was not under the 
locus in quo, Hodgkiruony, Fletcher, 3 Doug. 
31. 

12. Yein opened at different points— 
Aetnal against eonstmetire. While prop- 
erty owned by the same party was work^ 
at different points, under different loca- 
tions, upon separate discoveries, under dif- 
ferent names->the Elkhom Lode and the 
Casket Lode — ^the owner, A., conveyed the 
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Elkhorn Lode to B. . delivering posacssion of 
the Elkbom works but retaining possession 
of the Casket works. By subsequent de- 
velopment the Elkhorn Lode and Casket 
Lode were ^own to be the same; upon the 
question as to which party was m pos- 
session of the Casket workings: HM, that 
the constructive possession of the grantee 
must, as matter oi fact, yield to the actual 
possession retained by the grantor. Hu- 
gunin v. McCurm^, 2 Colorado, 367. 

IS. Working one seam, evideiioe of 
possession of overlying seam. Where a 
party had claim and color of title to all the 
coal in a certain tract, evidence of his work- 
ing one bed may be given for the purpose 
of showing title by possession to an overly- 
ing bed on the same tract. Turner v. Bey- 
nold*, 23 Pa. St. 199. 



14. Of abandoned shaft— Negligei — 
Finding of Jury of miners. A horse hav- 
ing been killed by falling down an old shaft 
of a mine, which had not been sufficiently 
covered over, the owner of the horse charged 
a person who was in the possession of a 
mine near to the spot with being also in* 
possession of that shaft The latter denied 
that the shaft was his, but said that if a 
miners' jury was called, and they say that 
the shatt was his, he would pay for the 
horse. A miners' jury was accordingdy 
called, and they found, in writing, that the 
shaft was his: Held, that this finding of the 
jury, coupled with his declaration, was ad- 
missible in evidence against him in an ac- 
tion on the case to recover compensation for 
the loss of the horse, but that such evidence 

/'of itself was not sufficient proof of defend- 
ant's possession of the snaft. Sybray v. 
WhUe,\ M. A W. 435; 1 Tyrwh. & Gr. 746. 
Held, further, that such finding of the 
jury did not amount to an award. Id. 

15. Clearing out shaft. The mere 
clearing out of a shaft, without extending 
it to a seam well known to exist under- 
neath over a large tract, do^ not give pos- 
session of such seam as against a party not 
a trespasser. Carr v. BentoUy L. R. 3 Ch. 
App. 344. 

16. By shaft not reaching the rein. 

The qiMsi possession of a seam of fire-clay 
bv a tire-bnck manufactory, to the extent 
of clearing out an old shaft which had not 
yet reached the seam known to exist under 
it. is not a sufficient state of facts from 
wliich to infer that the licensor of such 
seam to such manufactory must know that 
the manufactory would require, for the pur- 
poses of the license, the whole of the nre- 
day found in such seam, so as to make its 
license exclusive of the richt to let to 
others. Carr v. BeMon^ L. K. 3 Ch. App. 
524. 



17. By one tenant. Possesrion of one 
partner or tenant in common of a mining 
claim is the possession of alL Wamg v. 
Crow, 11 CaL 360. 

18. Copyhold lands- Possession with- 
out entry. A close, held by copyhold tea- 
ure, contained an unopened coal mine B. 
was tenant, from year to year, of the close to 
the copyholder in fee; B., in fact, occupied 
the surface, and it did not appear that m 
the demise to B. there had been anv cxceij- 
tion or reservation of the mine. While R 
was such tenant, in 1821, the copyholder in 
fee granted the mine, for valuable conwder- 
ation, to B. and P. In 1832, B.'s tenancy 
from year to year ceased: HM, that betofre 
and at the time of the grant of 1821, R was 
in possession of the mine by virtue (rf ha 
tenancy from year to year, though withont 
the right to work the mine; that he ttiere- 
fore, by the grant, became possessed of we 
mine for the term without actual entry, and 
that his possession inured to the bencfat 
both of himself and P. , and therefore B. and 
P. were both possessed of the mine from the 
time of the grant, and had not a bare Wjr 
use termini. Ktyn v. PotoeUy 2 EL A BL 
132. 

19. Ooenpant of public domain. The 
person in possession of mineral lands of the 
United States is deemed in law the own^ 
as against all the world, until the United 
States, or a person showing title under it, 
makes entry upon such lands, but his poii- 
session must then yield to the legal title oC 
the government or its grantee. Domav. 
Central Pac B, B, Co,, 24 CaL 246. 

20. Possession— What is snUeleit «i 
public domain. The possession of puWic 
Utnd necessary to support ejectment in favor 
of a party relying solely upon his prior pos- 
session must be an actual occunaticm— a 
subjugation to the will and control— a wfW 
possewio, Coryell v. Cam, 16 CaL 568; Hem 
V. fTiikier, 30CaL355;i?o6tiMOf»v./mperW 
S. M. Co., 6 Nev. 44. 

21. Insnillclent. The mere assertion of 
title, casual acts of ownership or imn^ov^ 
ment, or the bare markinf^ of boundarica, 
have never been held a valid possession af- 
ter the lapse of sufficient time to complete 
the location or appropriation. Bobkuon t. 
Impisrial 8. M. Co,, 5 Nev. 44. 

22. Forcible entry — InsnlldeBtb- 
cation and possession. Plamuflfs, w 1863, 
had entered on the public domain and " com- 
menced running tunnels for prospecting 
purposes," built a cabin, continued prce- 
peetinglat different times until November, 

1873, when they ceased work, leanng their 
tools in the cabin. Defendants, in Blay, 

1874, entered upon the ground and oon- 
pied the cabin. PUdntiffe had never marked 
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off any claim or designated their bounda- 
ries until after defendiuits' entry, when they 
survejred a tract of 600 acres: Held^ that 
plaintiffs failed to prove such a possession 
as entitled them to maintain an action un- 
der section 1 160 of the Code; 2. That there 
was no proof of a forcible entry or detainer. 
Laird v. Water/ord, 50 CaL 315. 

28. The nentlTe of atmndonmeiit. 

When an abandonment takes place, a va- 
cancy in the possession is created, and with- 
oat such vacancy no abandonment can take 
place. Richardson v. MeNuUy, 24 CaL 339; 

B. & W. L. C. 206. 

24. Miner's {ifOflsessioii. A miner's 
possession of his mining claim is an actual 
pomumo pedis. McKeon v. Bisbtt^ CaL 
137. 

25. Attempt to get possession. An 

attempt to obtain possession of a mining 
claim may not so result as to ultimate in 
possession, but may be evidence of the bona 
Jides of the claimant or of notice to the 
sdverse holder, when taken in connection 
with other evidence. McOarrity v. Bying- 
tow, 12 CaL 427. 

86. Test of priority. "Possession or 
actual appropriation must be the test of 
priority m ail claims to the use of water, 
whenever such claims are dependent ujran 
the ownership of the land tnrough which 
the water flows," t. e., dependent upon the 
fact of its being public land ? Kimball v. 
OearhaH, 12 Cal. 28; KeUy v. NaUma Water 
Co,, 6 CaL 105. 

27. Mining, not settling. The Act of 
March, 1856, "for the protection of actual 
settlers and to quiet land titles in this 
State,*' was passed for the benefit of those 
who are desirous of building up homes in 
the country, and for that purpose are seek- 
ing, in ^ood faith, lands for settlement and 
occupation; and hence, the eleventh section 
of the act does not apply to miners engaged 
simply in extracting gold from the quartz 
vein. They are not "settled upon" their 
vein in the sense of the statute, and the 
two years' limitation of that section cannot 
avail them. Fremont v. Seals, 18 CaL 433. 

28. << Aetna! possession" of elaim. 

Mining claims are neld by possession, but 
that possession is regulated and defined by 
usage and local and conventional rules, 
and the " actual possession " which is ap- 
plied €b agricultural land and which is un- 
derstood to be a possessio pedis, cannot be 
reouired in the case of a mining claim in 
order to nve a right of action for the in- 
vasion of It. AUwood V. FricoUy 17 Cal. 37; 
EikgWik V. Johnson,, Id. 108; B. & W. L. 

C. 172. 



29. Possession without loention. A 

posssession which will be protected may 
exist without showins a formal location of 
the mininff claim. Pennsylvania M, Co. v. 
Ovoens, 15 Cal. 135. 

80. Cliaraeter of eonntir Tarying 
nature of possession. The character of 
the possession necessary to work mining 
claims will vary with the nature of the 
mines, the mode adopted in working them, 
and, perhaps, with the character of the 
country. Correa v. Frietas, 42 Cal. 339. 

81. Presumption — District rules — 
Ejectment— Possession of a mining claim 
is prima fade evidence of the claimant 
being rightfully possessed; and no pre- 
sumption can be indulged that such posses- 
sion was in violation of any law, local or 
general. ^English v. Johnson, 17 CaL 108; 
B. & W. L. C. 172. 

Plaintiff suins for possession of a mining 
claim need not uiow in the first instance a 
possession in accordance with the local 
laws, but may make a prima facie case 
upon possession, and this is enough until 
def endiant show such possession to be wrong- 
ful, because in violation of such rules, la. 
Sears v. Taylor, 4 Colorado. 

82. Fences— Location. The nature of 
possession varies with relation to the nature 
of the property possessed. Fences are not 
necessary around a mining claim. The 
physical marks upon and around the claim 
are sufficient to notify every one of the pos- 
session and claim of the possessor. Mng^ 
lish y. Johnson, 17 CaL 108; B. &. W. L. C. 
172. 

Actual possession of mining ground, to 
an extent no gre-ater than the umits of a 
claim as fixed by the district rules, is a good 
holding, although not registered as required 
by the district rules, in the absence of a 
rule declaring that a failure to record would 
avoid an entry. Id. 

88. BnUdings— Fence. In trespass for 
takinff stone from a three-quarter-acre lot 
on which were two buildincs, upon the 
question of possession : Held, that the build- 
ings gave constructive possession to so 
small a lot, the land further being of such 
character as not to require a fence. Brown 
V. Majors, 7 Wend. 495. 

84. Evidenee — District rules— Resi- 
dence. Possession, although not taken 
under district rules, is valid, and need not 
be evidenced by actual inclosure, if the 
ground be included within distinct visible 
and notorious boundaries, and a portion of 
it being worked within those boundaries. 
English V. Johnson, 17 CaL 108; B.&. W. 
L. C. 172. 

No acts are required as evidence of the 
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poeseaeion of a mininff claim other than 
those usually ezeroisea by the owners of 
such claims. Id. 

A miner is not expected to reside on his 
claim, or build on it, or cultivate it Id. 

85. EriilMiee. Under a demise of all 
mines and minerals lying under a large con- 
tinuous tract of waste land, working under 
one part of the surface is evidence of pos- 
session of the entire subject of demise. 
Taylor v. Parry, 1 Scott, N. R. 576; S. C.1 
M. & G. 604. 

M. H*w erideBeed— Firol sale. The 

possession of one claiming under a parol 
sale, or recorded bill of sale, in order to 
impart notice to a subsequent purchaser, 
need not be evidenced by an actual inclos- 
ure or anything equivalent thereto. The 
case of Atwooa v. Frieot, 17 CaL 37, and 
English v. Johnson^ Id. 107, as to posses- 
session of miniuff claims, affirmed. FaJUer- 
9<m V. Keystone M. Co., 23 CaL 576. 

S7. Tnuiflrer of poflsessloB operating 
U earry title— Mill and mill priTileges. 

Right to water acauired by appropriation 
may be transferred like other property, and 
the transfer of a mill carries its water privi- 
leges. As applied in this case, a transfer 
of possession without deed was held good 
agamst an intervening appropriation be- 
tween the first appropriation and the time 
of the transfer. McVonald v. Bear Rwtr 
Co., 13 CaL 221. 

88. ImproTements not miniiig— Ad* 
rene elaim* Proof of the occupation of a 
dwelling-house and blacksmith snop do not 
tend to show tiie possession of land as min- 
eral ground. Eviaence of such fact^ Held, 
properly excluded in suit for placer mining 
ground in support of adverse claim in the 
United States land-office. Mown v. WUk- 
iMon, 2 Mont 421. 

S9« Mining eUdm— Company— Trana- 
fer of ponewion. The possession of a 
mining claim by a company (unincorpor- 
ated) 18 the possession bv each member of 
his undivided share; ana where there is a 
substitution of a new member there is a 
transfer or change of possession as to that 
interest which he may represent Faiter^ 
•on V. Keystone M, Co,, 30 CaL 360. 

40. Ontstandlnir title — Appropria- 
tion. When there is a question of priority 
between a mining claim and an agricultural 
claim, proof that the lands had been pre- 
viously occupied for mining purposes by 
parties, with whom or whose title the pres- 
ent claimants of the ground for mining 
purposes do not pretend to connect them- 
selves, is of no avail to the present claim- 
ants. Levarom v. JiilUr, 34 CaL 231. 



41. Conatnetlve. The possession of 
the larger part of a mining claim is gener- 
ally constructive. Correa v. FHeta*, 42 
CaL ."139. 

Actuid possession of a mining daim, ac- 
cording to the custom of miners, extends by 
construction to the limits of the claim held 
in accordance with such customs. Hidks v. 
^^ 3 CaL 219. 

42. Constmetlye, how proved. A 

party claiming mining sround, not actually 
possessed and worked, and bevond the 
DOMeMto pedis, must show his right thoeto 
oy constructive possession, and he can show 
such constructive possession only bv physi- 
cal woiks and monuments, or by the loesl 
mining laws and rules and compliance 
therewith. JBoberU v. Wilson, 1 Utah, 298. 

45. ConstmetlTe, by deed. One who 

enters unon a part of a mining claim under 
a deed, aoes not by the deed alone acauire 
a constructive possession to the entire caaim 
unless the deed contains definite and cer- 
tain boundaries which can be located, 
marked out and made known from the deed 
alone. Hess v. Winder, 30 CaL 349. 

44. ConatneiiTe, nnder Invalid ean- 
vejranee. If a party enter upon a mining 
claim in good faith, under color of title ss 
under a deed or lease, the posaessiott of pazt 
as against any but the true owner or prior 
occupant is the possession ci the entire 
claim described m the paper; and thii 
though the paper did not convey the title; 
AUwood V. rricot, 17 CaL 87; Engiish v. 
Johnson, Id. 108. 

A third person could not invade the pos- 
session of a party so holding and set up ss 
a^inst him outstanding title in a stranger 
with which he had no connection. Id. 

This is the same rule which applies to 
other classes of real estate, and applies 
where possession is held independent^ of 
district rules, but it cannot apply to iMA. 
the entry of a third party under the district 
rules, as for a forfeiture or abandonmoit 
Id. 

46. Serambllng poasewlon. Twops^ 
ties cannot be in po s s es s i on of the ssme 
premises (lead ore diggings) holding sd- 
versely to each other, Uie one ric^raiDy, 
the other tortiously. Beker v. Moore, t 
Chand. (Wis.) 85. 

46. Ore— Poaaeaaion good agalait 
wrong-doer. As against a par^ in pos- 
session, working or seeking for minersb. a 
second party entering and deporting tao 
minerals severed by the first occupant, is 
a mere wrong-doer, he not attempting to 
connect himself with a better title. Sorikr 
am V. Bowden, 11 Exch. 70. 
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47. StatBte fifliHr riffht U mine on 
ransh elaim% not extended to ditcheo* 

The stAlate making the possessory rights 
of settleiB on public lands for agricultural 
or gnudng purposes yield to the rights of 
miners, has legalised what would otherwise 
be a trespass, and the Act cannot be ex- 
tended by implication to a class of cases 
not eepecuill]^ provided for; e, g,, it cannot 
be extended in fayor of a ditch for mining 
purposes. Burdge v. Underwood^ 6 Cal. 45; 
Wetmery. Lowery, 11 CaL 104. 

48. Nor Allowed to affeet improre* 
■ents. A miner has no right to dig or 
work within the enclosure surrounding a 
dwelling house, corral and other improve- 
ments <3 another. Id. 

49. U* A. Snrreyg — Segregation. 

Failure of government surveyors to segre- 
gate mineral from agricultural lands, can- 
not operate to defeat the rights of occupant 
ntmers. Oold HiU Q. M. Co, v. Ish, 5 Ore- 
gon. 104. 

60. Allegation of^ in pleading. In 

an action to recover possession of mining 
ground, the general allegation of plaintin 
that he is in itossession of a large tract of 
land (160 acres) for mining and agricultural 
jmrposes, no specific occupation of the par- 
ticular portion of ground in controverev 
being shown, nor the character of plainti£rs 
posftession, although such allegation of pos- 
session be not denied in terms, yet it is 
sufficiently denied by the answer of defend- 
ant, that lie (defen(iant) entered upon the 
land for mining purposes as a part of the 
public domain. Smith v. Doe, 15 Cal. 101. 

51. Poosession against trespasser- 
Pleading. Possession is sufficient to en- 
able the plaintiff to maintain trespass, and 
althongh a higher title may be attempted 
to be set up, tne failure to sustain it will 
not defeat the ri^ht to recover damages; 
<• 9.» as where pUintiff held possession un- 
der a bill of sale which was declared void 
as a conveyance. McCarron v. 0*ConneU, 
7 CaL 152. 

62. ntle transferred by deliyering 
PMWSsion. Upon questions as to the 
occupancy of public mineral land, it seems 
that a transfer of the occupant's rights of 
posKflsion may as well be by simple agree- 
ineiit as by deed, the vendee taking posses- 
won, /odboa v. F. B, Water Co., 14 Cal. 
18. 

•t. Distinguished firom oeeupation. 

Any subjection of land to the dominion of a 
ptity, such as cultivation or other substan- 
tisl use, is sufficient evidence of possession, 
to enable an adverse claimant to maintain 
ejectment against him. Actual occupation 
iQ person or by agent or servant is not 

20 



essential. Quickailver M, Co, v. Hick8, 4 
Saw. 688. 

Where a party claiming a smaU strip of 
land on the bank of a creek, constructed 
and maintained a bridge over the creek 
abutting on the premises, it was held, that 
this use of the land was sufficient evidence 
of possession to maintain ejectment. Id, 

64. Prospeeting does not amonnt to. 

Where both parties claimed to have been in 
possession of the land in controversy, but 
the facts were, that *' the premises in ques- 
tion have been and are, wild, vacant, 
and entirely unoccupied lands, never having 
been occupied or possessed by any one, ex- 
cept occasionally a miner on his own account 
paying rent and attorning to no one, has for 
a short time prosnected tor mineral on some 
part of the land: Held, that no possession 
m either party existed, and that the case 
must be decided upon the legal title, with- 
out regard to any assertion of possession. 
Deery v. McCUntock, 31 Wis. 202. 

M. Cases of ^^Adrerse elaims." A 

plaintiff may support his suit to try his 
right to mininff ^und brought in suppoi't 
of his adverse claim under the United 8tate» 
law in regard to the issue of patents to min- 
ing claims, as supplemented by the statute 
of Nevada, and the applicant for patent 
may defend, without regard to possession. 
It IS immaterial which party is in actual 
possession at time of suit Drought; the action 
IS to determine which has the better right, 
and to whom the patent shall issue. Gold- 
en Fleece M. Co. v. CahU Cm, Co,, 12 Nev. 
320. 

Plaintiff was in actual possession of a 
placer claim; defendant entered and sur- 
veyed the premises for patent, whereupon 
plaintiff filed his adverse claim and brought 
ejectment to support it: Held, that defend- 
ant's entry for the purpose of survey, was a 
sufficient possession to enable plaintiff to 
maintain ejectment against him, for the 
recovery of the premises; 2. That plaintiff 
having proved an actual occupancy, though 
without connecting it with any record or 
paper title, and without showing the min- 
ing rules or any compliance with them had 
made out a prima jaclt case sufficient to- 
justify a recovery, until attacked by a prior 
possession or other title in the deienaaut. 
Sear% v. Taylw, 4 Col. (1878.) 

66. Caseofl^]nnotion. A plaintiff may^ 
procure an injunction affainst working a 
mine, without having had or being in pos- 
session. Chapman v. Toy Long, 4 Saw. 33. 

57. Possession infers title. In actions, 
of ejectment a^inst a mere intruder (a 
defendant offenng no evidence), proof of 
possession in the plaintiff and an entry 
amounting to an ouster by defendant, is- 
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safficient to support a yerdict, whether the 
piaiutiff has declared in fee, or upon pos- 
session generally, or upon possession under 
district rules, without proof ol such district 
rules or of title hy record in any manner. 
JSears v. Tavhr. 4 CoL (187a) 

Whether deeds relied on in addition to 
possession have heen properly or improperly 
admitted, becomes immatenal, where the 
evidence is sufficient to sustain a verdict for 
the party on his possession alone. Jaekmm 
v. MeMurray, Id. 

68. Early enstomg of Pmelfle slope. In 
the early iayu (1862-3) in Nevada, the 
actufli transfer of the possession of a mining 
claim with a view of passing the title, fol- 
lowed by an actual possession of the trans- 
feree, acquiesced in by the party transferring 
it, was a valid transfer of such claim. Any 
other ruling *' would disturb many old and 
hiffhly valuable titles on the Comstock 
loae. The same ruling; was applied in the 
"early days" of California. Kinney v. 
Com, Vir, Co., 4 Saw. 451. 

69. MlBiiiy as pMseasltB, mtA sotloe 
of poeseflsiOB. Wnere a mine has been 
sola on execution against the lessor, the 
position of the lessee is constructive notice 
to the execution purchaser, who takes sub- 
ject to such outstanding lease; but if thft 
lessees "had ceased to work the premises 
in a miner-like way,** their possession is not 
such as to impart constructive notice to the 
execution purchaser. Chamberlain v. Col- 
Unson, 45 Iowa, 429. 

Coal mining treated as actual possession. 
Hawxhurat v. Lander, 28 Cal 332. 

The possession of a mine by a party 
claiming the same, is notice to subsequent 
purchasers of whatever legal or equitable 
rights, he may claim, the same as in the 
case of other lands. Kinney v. Cons. Vir, 
M. Co., 4 Saw. 450. 

60. PossessioB as a qnestloB of fiust. 
The evidence of plaintiff in ejectment for 
claims 16 and 17 west, on the Ureffory lode, 
tended to show possession in, and occupa- 
tion by himself and his grantors, from 1860 
until forcibly dispossessed in 1865. The 
evidence also tended to show possession in 
defendant's grantors as early as 1860, leav- 
ing the question of priority of possession, 
however, involved in doubt Two juries 
had found successive verdicts for plaintiff: 
Held, that the judgment would not be dis- 
turbed, the verdict not appearing to be 
clearly unsupported. Jackson v. MeMurray, 
4 Colorado. 

See OccuPATiOK, 

PRACTICE. 

1. MlBlBg Claiflis — JnrisdietioB — 
Pnictiee— Cal. Where the complaint in 
au action to recover possession of a mining 



claim in a Jostioe's Conrt contains an tUegi- 
tion of injury done and a prayer for dni- 
ages, the latter should be disregtnied or 
stricken out, and the plaintiff m allowed 
to try his right to the elaim. VanEUrn 
V. JiUon, 6 CaL la 

The jurisdiction of the District (3out 
over roinin|( claims remains unaffiBcted by 
the Act giving jurisdicticm to Jostaoes m 
the Peace, if the amount in oontrov^vy ex- 
ceeds $200. Hiek$ y. Bell, SCaL 219. 

The late Superior Court of San FtsneiBOO 
had jurisdiction of a suit to settle the ao- 
counto oi a partnership formed for the psr- 
chase of mining claims, where both parties 
resided in that city, but could not bfi^ 
decree affect the tiue to or any intereit in 
the claims themselves Watts v. WkiU^ 13 
CaL321. 

The C;k>unty Judge may hyjiiataU gnnt 
an injunction in cases in the DiBtrict Coiui, 
but he cannot apfwint a receiver; at least 
not as a thing distinct from the injonctioiL 
Buthranf v. Kresz, 13 Cal. 639. 

Justices of the Peace have no jnrisdk- 
tion in an action for the reooverv of the 
possession of a mining claim wWe its 
value exceeds two hundred doUara t Fret' 
man v. Powers, 7 CaL 104. 

2. Trespagg asd Ii^imeiioB — CaL 

The jury, under a general submiesioii, 
found " a verdict in favor of plaintiffs with 
one dollar damages:" Held, thai the ver- 
dict decided the question of title in favor of 
plaintiffs, and that upon it they were en- 
titled to a decree perpetually enjoining 
def endante from working upon the groaaa 
claimed in the complaint; the d^ial of 
which by the Distnct Court was error. 
McLaughlin y. KeUy, 22 CaL 212. 

The Court having instructed the juy 
that, if they found that plainti^ were en- 
titled to the mining ground, they must find 
a verdict for $1,000 dami^es, upon the ad- 
mission of the answer: Held, that becaoie 
the jury brought in a verdict for one in- 
stead of one tnousand dollars damages, it 
was not therefore to be concluded, in direct 
opposition to their general verdict^ tUt 
tney did not find the title in the plaintiffa. 
The damages, being admitted by the dead- 
ings, were not in issue, and the ver£ct in 
that respect was immaterial Id. 

S. MBBotioB— Water— Cal. Where 
a suit is Drought to test the question at to 
the priority of appropriation of water, a 
prayer for an injunction to prevent fatnie 
injury is proper. Marius v. BiebHR, 10 
Cal, 217. 

4. JurlsdictloB — PariBerslilp - Gil* 
The jurisdiction of the District Conit 
extends to^ matters of relief prayed for hj 
a partner in a mining company gainst htf 
copartners. Schuepler v. Evans, 4 CaL 2ii 
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5. Seirloe on IMteh CompAnj— Cal. 

Where in an action against an incorporated 
ditch company the return of the Sheriff 
showed that he had served the summons in 
the action upon James Street, one of the 
proprietors of the company: Held, that it 
was not sufficient evidence of service to 
give the Court jurisdiction, it not appear- 
ing that Street was president or head of the 
corporation, or secretary, cashier or man- 
aging agent thereof, drien v. 8haw*8 Flat 
and Tuolumne Canal Co., 10 Cal. 343. 

6. Co8t»— Water— Cal. In an action 
to try the ri^ht to the use of water and 
for damages for diverting it, although the 
amount for which judgment is given is less 
than $200, it will carry costs. Marius v. 
BiekneU, 10 Cal. 217. 

7. UnineorpHorated Company— Cal. If 

a com{4aint against a mining company, hy 
its company name* state substantially the 
conditions stated in Section 666 of the 
Practice Act, and the summons is returned 
served on one of the memhers of the com- 
pany, such judgment is not an individual 
jud^ent against the person served, hut 
against the company, and may he enforced 
hy execution against the common property. 
&iid section authorizes judgment against 
the company property of unincorporated 
mining associations for company indehted- 
ness, upon service of any one or more of 
the Associates. Weleh v. Kirkpatrick, 30 
Cal. 203. 

8. Iferada— Serrlee on eorporatlon. 
Service hy mailing notice to persons not 
shown to nave heen officers of the corpora- 
tion defendant is ** upon the whole * * 
not a substantial compliance*' with the stat- 
ute authorizing constructive service of sum- 
mons. Scorpion Mining Co. v. Mariano, 
10 Nev. 370. 

9. Water Bights— Equity— Montana. 

Equity affords the appropriate remedy in 
an action in which both parties claim the 
prior right to the use of water for mining 
purposes. Barhley v. TUUkt, 2 {dent. 59. 

10. Attorney In flMt — Appearanoe. 

The attorney in fact of a corporation, who 
is not its general managinjif agent, cannot 
appear in an action agamst it without 
special authority. LamSy. OaatonO, Co,, 
1 Mont 64. 

11. Ore taken In another State— As- 
tignment— Mining prlTlleges. A right 
of action to recover the value of ores wrong- 
fully taken from lands in another State and 
converted to the defendant's use, is assign- 
able, and may he prosecuted in this State. 
Hay V. Smith, 49 Barb. (N. Y.) 360. 

12. Aeeount— Lessor, lessee and as* 
signee. For case of settlement of accounts 



between lessor of salt works and his lessee, 
as to proceeds, sale of proceeds and ac- 
counts of former lessee assumed. See Pres- 
ton V. MdCaU, 7 Grat (Va.) 121. 

18. DIseoTory and interroffatorles 
after seyeranoe— British. Plaintiff suing 
in trespass for minerals, the defendant 
claimed title to both surface and minerals: 
Held, that under the Common Law Proced- 
ure Act (1854) plaintiff was entitled to in- 
terro^te defenoant as to deeds or writings 
relating to the minerals, in order to the 
production of such deeds or writings, but 
that he was bound by defendant's answer, 
and defendant was not bound to state the 
contents. And further, that plaintiff had 
no right to interrogate as to plaintiff*s title 
to the lands generally. Adams v. Lloyd, 3 
H. &. N. 351. 

14. Payment into eonrt of install* 
ments pending suit to set aside sale. 
Where a party obtained an injunction to 
restrain an action at law (brought to col- 
lect annual installments of a sale of mines) 
upon the terms of paying the money which is 
the subject of the action into Court, and the 
Court afterwards orders such payments to 
be suspended until a hearing of the cause, 
the efiect of this order is to reserve to the 
Court both legal and equitable jurisdiction 
over the money at the nearing. Therefore, 
if upon the hearing of the cause the Court 
is 01 the opinion that the complainant has 
no equity, and that the defendant has a 
legal right to the money, it will order the 
money to be brought into Court and paid 
over to defendant in compensation for the 
suspension of his legal right, without put- 
ting the defendant to the necessity of taking 
any further proceedings at law in order to 
establish his legal right. Smali v. Atwood, 
3Younge&C. 105. 

15. Parties— Shareholders. Some of 
the shareholders in a joint stock companv 
may file a biU to have their deposits repaid, 
without making all other shareholders par- 
ties, if they are ignorant of their names. 
BlaJin V. Agar, 2 Sim. 289; S. C, 1 Id. 37. 

To a suit by the directors of a joint stock 
company, on behalf of themselves and all 
other of the shareholders, seeking to have the 
benefit of an agreement entered into by an 
agent of the company, it is not necessary 
that all the shareholders should be made 
parties. Taylor v. Salmon, 4 My. & Cr. 
134. 

16. Secured creditor— Parties— Liani* 
dation. A limited colliery company resolved 
to enlarge its capital, and that 6d. per ton 
of coal should be retained to repay tne per- 
sons advancing the additional capital, with 
powers of distress and entry; and in con- 
formity therewith, by a deed to which the 
company and the lenders were parties, in 
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consideration of the advance, the company 
covenanted to repay the sums advanced and 
to retain 6d. per ton to pay for Buch ad- 
vances, with power for a majority of the 
lenders, irrevocable, to appoint a receiver; 
also, that if default should be made by the 
company in retaining and paying the said 
rate, or if a majority of the lenders should 
be of opinion that tne company could not 
in any naif year pay such rate, it should be 
lawful for such majority to enter and dis- 
train upon the collieries and business of the 
companv. The company being in liquida- 
tion under supervision, the liquidators con- 
tracted to sell one of the collieries: Held, that 
the lenders were not necessary parties to the 
conveyance by the liquidators to the pur- 
chaser. In rt Sankey Brook C, Co., L. R. 
12 Pq. 472. 

1 7 • Officer — Parties — Interpleader. 

Where the property (oil royalty) in dispute 
between two parties claiming ownership is 
in the hands of an officer, such officer is a 
proper party upon a bill of interpleader in 
order to render the decree eflfective. OU 
Run Co, V. Qale, 6 W. Va. 526. 

18. Estoppel. It seems that specific 
performance ought not to be decreed after 
a former attempt to set aside proceedings 
now sought to be enforced. Blackett v. 
Bates. L. K, 1 Ch. 117. 

19. Former RecoTery--Ore Banks. 

A judgment in a former case is mixed mat- 
ter of fact and record, and to make its find- 
ing conclusive it must appear not only that 
the matter was in issue m the former case, 
but was of necessity therein decided. Cole- 
man's Appeal; OnibW Appeal, 62 Pa. St. 
252; B. & W. L. C. 275. 

20. Res Aflndieata— Neiada. In 1872 
the 420 Mininff Company brought suit 
against the Bullion M. Co. to determine 
the right of the latter company to 420 feet 
of the Comstock lode. Under the statute 
of Nevada allowing matters going only to 
defeat the present action, as well as de- 
fenses on the merits to be pleaded together, 
defenses of the two sorts were accordingly 
plead. The issues upon both were found 
ror defendant, and the judgment was 
entered in a form appropriate as an adjudi- 
cation upon the finding upon the merits: 
Held, that the title was res adjudieata and 
the parties were estopped from further liti- 
gating the merita jS^O Mming Co, v. Bui- 
lion M. Co., 3 Saw. 634. 

21. Final Jadgment— Nevada. As to 

what is final jud^ent in an action for the 
recovery of a mming claim, the record 
being affected by a stipulation as to process 
and a money payment, see Perkmt v. Sierra 
Nevada M. Co., 10 Nev. 405. 



22. Jndflrment in tmst for miners and 
small ereditors. A judgment given by a 
firm engaged in the iron misiness to a tros- 
tee, for use of the hands about their works 
and other small home creditors, in porra- 
ance of a bond and declaration of tmst 
specifying the amount justly due eadi 
creditor named therein, is not forbidden by 
law, the debts being justly due and the ob> 
ject being to save coats. Breading y. Boati, 
20 Pa. St. 33. 

28. Witness— Copyholder. In an ac- 
tion by the lord of the manor against a copy- 
holder for quarrying; stone and sl«te, wliere 
the defendant justifies under an alleeed 
custom of the manor, any other copyholder 
is a competent witness for the defendant 
since the statute 3 & 4 Will. 4, c 42, seca. 
26. 27. HoyU v. Coupe, 9 M. & W. 450 

24. Tender— Witness. The vendor of 
a mining claim is a competent witness for 
his vendee in an action for a subsequent 
trespass, although a part of the purchsie 
money is still due him. Bowe v. Bradlew, 
12 Cal 227. 

25. Stockholders against tmsteei. 

Practice in suit by stockholdere against 
trustees asserting rights against the interest 
of the corporation. ParroU v. Byers, 40 
CaL615. 

26. 8toek sale — Fool — Instmetioi. 

Where in a suit for the oonveraion of min- 
ing stock, the court in instructing the joiy 
used the language, *'if the plawtiff con- 
sented to place nis stock in tibe original 
pool, which pool was subsequently broken 
up," etc ; and it was objected that this waa 
charging as a fact that tne pool was broken 
up: Held, that the word "which" as there 
used was dependent on an }^ to be supplied, 
and should oe understood as if, instead of 
"which" the words "and if that" had been 
employed. Mewdee v. Kennedy, 9 Ner. 
153. 

27. Beeord— 8nltagminstflmi. Where 
in a proceeding (under the code) "C. D. 
Thompsoik and the other owner or chum- 
ants of the Paul Thompson Quartz Lode," 
was the style by whicn the defendant (or 
defendants) was designated, C. D. Thomp* 
son alone was served with summons, and 
an answer was filed on behalf of "defend- 
ants," without naming them: Held, that 
the record showed only one defendant, C. 
D. Thompson, and that another owner 
on the lode, or a party who had sold his m- 
terest therein for a price contingent on the 
validity of his title, was not. as far as the 
record disclosed, an interested party. Real 
Del MonU Co. v. Thompson, 22 CaL 542. 

28. Partnership aoeonnting. Where a 
bill for a dissdution of a partnerBhi^ 
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charges one or more of the partners with 
usurpation of the management and control 
of the husiness, and with conceahuent from 
the complainant of all knowledge of the 
partnership transactions; and where the 
Dili prays for the apjpointment of a receiver, 
etc., and the cause is subsequently referred 
to referees, it is the duty of the referees to 
inquire into and report upon all the matters 
in i88ue between the parties for the informa- 
tion of the court Levi v. Karrick^ 8 Iowa, 
150; 13 Id. 344. 

20* Iniimctioii — Waste — Aeconnt — 
Mnltilkrioiuuiess. A bill asking injunc- 
tion to restrain waste, and also an account 
for rent due, is demurrable, on the ground 
of multifariousness. Beed v. Reed^ 16 N. 
J. Ch. 248. 

SO* I^JoBetion, after new trial. If 

the plaintiff is entitled to an injunction, 
and obtains one before the trial, he is enti- 
tled to retain it upon the cause being re- 
manded for a new trial He89 v. Winder^ 
d4CaL 270. 

51. Companies Aet— Register. Under 
the Companies Act (1862, sec. 35), the 
Court of Chancery has a discretionary juris- 
diction to remove the names of companies 
from the register. In re Russian Vyksoun- 
sky Iron Works, L. R. 1 Ch. 574; 35 L. J. 
Ch. 738. 

52. MinlBg Compaay— Misnoner. 

Miners associated under a company name 
may be sued by that name under which 
they transact business; but judgment can 
not be entered against the "Independent 
Tunnel Company,*' upon a default against 
the "Independent CJompany." King v. 
SandleU, 33 CaL 318; B. & W. L. C. 334. 

SS. Serriee on president. One who is 

acting president of a mining company is the 
proper party upon whom to serve process 
against the company, and he may ap]9ear 
and confess judgment for the corporation. 
ChambtrUn v. Mammoth M. Co., 20 Mo. 96. 

S4. Hettled estates— Seryioe. A peti- 
tion under 25 and 26 Vict, c. 108, sec. 2, 
hy trustees of settled land, with power of 
■ale, exercisable with the consent of the 
tenant for life, for leave to sell the land and 
minerals separately, need not be served on 
the beneficiaries entitled in remainder. In 
re Pryse*s Estates, L. R. 10 £q. 531. 

S^. leeonunodation works—Jorisdie- 
tioo— Railways— British statnte. Section 
69 of the 8 and 9 Vict., c. 20, gives power to 
justices to determine differences arising 
between railway companies and the owners 
and occupiers of lanos adjoining the rail- 
way, respecting accommodiation works, the 
majung of which is provided for by section 



68: Held, that the question whether works 
made by the company are works made for 
the accommodation of such owners and 
occupiers is a question to be determined bv 
the state of things existing at the time such 
works are made. Therefore, where certain 
persons were owners of mines extending 
under a railway, and the company had 
made drains upon their line for their own 
purposes, and before the mines had been 
worked at all, but which, when kept opHen 
and clear, carried off water which otherwise 
percolated through the strata into the 
mines, and which interfered with the work* 
ing of the mines, it was held, that they 
were not such accommodation works as the 
justices had jurisdiction over: Semble, also, 
that these sections do not apply to matters 
occuring beneath the surface of the laud. 
Beg. v. Fisher, 32 L. J. C. C. 12. 

86. Contract to pay royalty— Afflda* 
Tit of defense. Articles of agreement in 
which a party agreed to mine on the laud 
of the otner party and take out 8,000 tons 
per annum, and pay therefor 15 cents per 
ton, is not "an instrument of writing tor 
the payment of money *' requiring an affi- 
davit of defense where the action is cov- 
enant for damages for non-perfonnance; 
otherwise, if the suit had been for the a^ecd 
rate for any certain number of tons mined. 
Eshelman v. Thompson, 62 Pa. St 495. 

S7. Onster ftrom land and dirersion of 
water. An entr^r upon and ouster from a 
dam site and dam in process of construction, 
and a canal site and canal in process of 
construction, and a diversion of water 
claimed by means of the dam and canal, 
are two distinct causes of action, which 
cannot be united in the same statement of 
cause of action in a complaint, but should 
be separately stated. Nevada Co. v. Kidd, 
37 Cal. 284. 

A complaint which leaves it in doubt 
whether the plaintiff sues for a trespass 
upon and ouster from his dam site and dum 
in process of construction, or for a diversion 
of the water claimed by the plaintiff, is 
ambiguous, and a demurrer for that reason 
should be sustained. Id. 

88. Assignee of lease. The relation 
between the lessor of mines and his lessee 
and those holding in privity with his lessee 
are legal; and equitable remedies do not 
apply to the collection of the rents or sums 
for use and occupation. Walters v. North' 
em C. M. Co., 5 DeG. M. & G. 629. 

89. RecoTory against one defendant. 

In suit against several defendants known 
as ** Table Mountain Water Company," for 
possession of a ditch, the verdict was, '* we 
find for the plaintiff and against L.,*' one of 
the defendimts. Judgment was entered 



Digitized by 



Google 



294 



PRACTICE. 



that plaintiff recorer posaesBion of the 
ditch: Heid, no error. TntU v. Lt^forgt^ 16 
Cal. 41. 

40. ConpUiBt ii*t prajlBg ianuMt. 

In an action to recover a tract of coal land 
and for an injunction not praying damages, 
dama^ cannot be aasesaed against defend- 
ants in default, although the complaint 
state facts sufficient to sustain a judgment 
for damages. PUUburgh C M, Co. v. vreefi- 
%Dood, 39UaL 71. 

41. CoUbIaI BdniBg eowts. The 

courts of mines, which have been created 
by acts of the local legisUture of the 
colony of Victoria, with a jurisdiction 
limited both as to the persons and the mat- 
ters within the colony over which it is to be 
exercised, stand in relation to the Supreme 
Court on the footing of inferior courts. 
Bank ofAudrakuia v. Wtilan, L. R. 5 P. C. 
417. 

The power of the Supreme Court to issue 
a certiorari to the courts of mines in respect 
to any proceedings under the Mining Stat- 
ute, 1865, has been taken away by statute. 
Id. 

An appeal may be brought by the share- 
holders of a mining company, to the chief 
judge of the court of mines against an 
order made by a judge of a court of mines 
for winding up a company unon such a pro- 
ceeding as that prescribed oy the 28 and 
following sections of the Mining Companies 
Limited Liability Act, 1864 Id. 

If a party makes a fraudulent use of the 
process of a mining court, and no remedy is 
to be had in that court, the parties aggrieved 
may obtain relief by regular suit in the 
Supreme or other competent court. Id. 

42. JeofiilU, ^<8loiigli8"for ^^soughg." 

A lease ffranted libert^r to make levels, pits 
and soughs. A declaration in covenant stated 
it as a nberty to make sloughs: fffld, that 
by the rule noseitur a sociis, the court could 
discover this to be the word soughs, only 
misspelt, and that it 'was not a fatal vari- 
ance. Morgan v. EdtoartU, 6 Taunt 394. 

4S. FleadlBg— InterreBor. In a suit 
for the recovery of ore, a third party cannot 
intervene upon mere allegation ot owner- 
ship, etc; but tnust state facts sufficient 
to constitute a cause of action, and as fully 
as in a complaint. Harlan v. Eureka M, 
Co., lONev.92. 

44. Defense to note payable ont of 
mine* Bast sued Anspach, on a note at six 
months. In his affidavit of defense, Ans- 
pach averred that he had bought a colliery 
from Bast, to pay thirty cents a ton for 
coal mined, until all the purchase-money 
was paid, Anspach to work the mine " dih- 
gently and constantly;" that he gave the 



note in settlement of the purchase-money, 
with an agreement that it was to be re- 
newed, if enough coal had not been got out 
under the agreement topay it at maturity, 
etc. : Heli, that the affidavit, if othoinie 
sufficient, was insufficient for not averring 
that the mine had been "diligenUy and eoo- 
stantly worked.'' AntfpackY. Bati, 52 Pa. 
St. 356. 

46. Compulsory arbitration— lator- 
ferenco with ii^iui^ion— Diseharge ef 
bond. A temporary injunction was 
granted in aid of an action of treflpsn 
by continuous mining. The writ wu 
afterwards dissolved upon defendants giv- 
ing bond to indemnify against their acta 
aim to pay such damages as might be award- 
ed. Afterwards a second order was made, 
purporting to discfolve the writ already dis- 
charged, unless the defendants would sab- 
mit to arbitration, and waive their ri^t to 
appeal the court further proceeding to dis- 
charge the bond previously delivered under 
the first order: HM, that the ¥rrit being 
dissolved by the first order, the second order 
was inoperative; 2. that the court cannot 
impose upon the parties litigant, as a con- 
dition of justice, a submission of their cause 
to arbitration, or a surrender of their right 
to appeal; 3. that the discharge of the bond 
was irregular, at least before uie final result 
of the action. Sobey v. Thomae, 37 WiK. 
568; S. C, 39 Id. 317. 

46. Ii^uneilon after eanso remoT«dt» 
U*S« eourt. Where proceedings have been 
perfected for removing a cause from a state 
court to the circuit court of the U. S., 
under the act of congress of 1875 (18 Stat 
470), the circuit court, upon peUtion and 
notice to the adverse party, will grant leave 
to file a copy of the record in said court 
before the first day of the next succeeding 
term thereafter, for the purpose of admin- 
btering without delay any of the provisional 
remedies to which the petitioning party 
may be entitled, e. ^., an injunction to stay 
the sale or working of a mine, and has juris- 
diction to proceed forthwith to determine • 
upon or grant such relief. Mahonejf M. Co, 
V. BmneU, 4 Saw. C. C. 280. 

47. I^Jonetlon bond. Where the con- 
dition of an injunction bond is, that the 
complainants ''shall well and truly indem- 
nify the obligees for all damages tney may 
sustain by wrongfully suing out the injonc- 
tion," it will not be necessary for the obli- 
gees, upon a dissolution of the injunctioo, 
to bring an action on the case to aso»taii 
the damages sustained by them before sniiu; 
upon the bond. FalU v. McAfee, 1 Ired. 
Law (N. C.) 139; S. C, 2 Id. 236. 

48. Ko Jndieial notice of ralne of ore. 
Where, in proceedings under the "Land- 
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lord and Tenant Act;** it was aDeged that 
one-fourth of 32,000 pounds of lead ore was 
doe as rent or royalty, and on appeal, a 
motion to dismiss was made, hecause the 
amount involved was in excess of the jus- 
tice's jurisdiction : Held, that the court 
would not take judicial notice of the value 
of the ore, the transcript not showing such 
value. Cook v. Decker, 63 Mo. 328. 

49. Citizenship of locator— Admls- 
tiOM* Leonard, one of the five locators of 
the mining claim of defendant, stated, on 
cross-examination, that at the date of the 
location he was not a citizen, and had never 
declared his intention to become one. The 
court thereupon decided that the location of 
the claim was void, and excluded all evi- 
dence in regard to it, including the deeds of 
conveyance from Leonard and nis associates 
to defendant: Held, that this action of the 
court was erroneous ; that, as Leonard had 
parted with his interest, his admissions 
were not binding on his grantees, and that 
the question of* citizenship was one for the 
jury, not the court to decide. Oolden FUeee 
Co. V. Cable Con, Co,, 12 Nev. 313. 

There beinff no evidence tending to show 
that LeonarcTs co-locators were aware of 
his disability, or were colluding with him 
in his attempted fraud, if he was an alien: 
Held, that in such a case the law would be 
sufficiently vindicated by holding that the 
alien's claim was void. Id. 

50. Residence of corporation. It 

teems that a corporation created by an act 
of the legislature of North Carolina, having 
its property and carrying on its operations 
within that state, has its existence there, 
although its office business be carried on in 
another state. Evans v. Monot, 4 Jones' 
Eq. (N. C.)227. 

&!• Adrerse Claim — Colorado. For 

consideration of the sufficiency of averments 
in a declaration in ejectment, brought in 
support of an adverse claim, and form of 
verdict under the Colorado Practice Act, 
see SearB v. Taylor, 4 Colorado (1878). 

&2. Eieetment In support of adrerse 
elaln— Possession. Under section 1674 of 
the compiled laws, which is designed to 
supplement section 2,326 of the revised 
statutes of the United States, the pendency 
of a contest in the land-office, witn respect 
to a mining claim, gives the district courts 
jurisdiction to determine the right of pos- 
session as between the adverse claimants. 
Oolden Fleece Co. v. Cable Con. Co,, 12 Nev. 
312. 

Each party must prove his claim to the 
premises in dispute, and the better claim 
must prevail Actual possession makes out 
t prima facie case for the contestant, and 



throws upon the defendant the burden of 
proving a superior right in himself. Id.; 
Sears v. Taylor, 4 Colorado (1878). 

6t. Joinder of tort with contract. 

A claim for brokerage, on sale of a mine, 
a^inst one defendant, cannot be joined 
with a count in fraud against two defend- 
ants under the North Carolina code, al- 
though both causes of action arose out of 
the same transaction. North Carolina Land 
Co. V. BeaUy, 69 N. C. 329. 

64. Mistakes of law court not rellcTed 
by chancery. Where plaintiff had asreed 
to prospect the Kiug^s Mountain Gold Mine 
Tract, upon a conditional contract of pur- 
chase, and for such purpose to erect ma- 
chinery, the machinery in case of his declin- 
ing to purchase to so to the original owner 
of the mine, and had erected machinery 
accordingly, but afterwards, as alleged, it 
had been agreed that plaintiff should re- 
move the machinery, rescind his contract 
and give up possession, upon which ar- 
rangement plaintiff did remove his ma- 
chinery, whereupon defendant, by suit at 
law, recovered oamaees for such removal, 
upon an erroneous ruling of the law cour^, 
that plaintiff (defendant in such suit at law) 
had only an equitable defense by reason ojf 
such rescission, and plaintiff thereupon 
brought lus action in equity to restrain the 
collection of such judgment: Held, that a 
court of chancery could not relieve a^nst 
the error of the court of law. StoeBoti v. 
Brigge, 5 Jones' Eq. (N. C.) 309. 

65. Told decree. Where, in an action 
under the statute of Nevada, by a portion - 
of the owners in possession of a mining 
claim against parties out of possession, to 
determine an adverse claim on a complaint 
all^uff only title and possession in plaint- 
iflGs and the adverse claim of defendants, a 
decree had been rendered in favor of the 
complainants, and at a subsequent term of 
the court, without further intermediate pro- 
ceedings, a supplemental decree was enter- 
ed, purporting to be by consent, adjudging 
the title to the north 20 feet to be in two of 
the plaintiffs, and that the title to the re- 
maining portion of the claim remained in 
all the plaintiffs, according to their respec- 
tive rights: Held, that the supplemental 
decree was void as a decree of the court, on 
the grounds, 1. That there are no allega- 
tions in the pleadings or record upon which 
to base it : 2. That it was made after the 
rights of the parties had been adjudicated, 
and the case had been fully ended, and the 
term of the court thereafter finally adjourn- 
ed; 3. That a portion of the co-owners 
were not parties to the proceeding, and 
their interests could not be affected. Kin- 
ney V. Con, Virginia M. Co., 4 Saw. 383. 



Digitized by 



Google 



296 



PRACTICE— PRESCRIPTION. 



M* Told decree as erldenee ef parti- 
tion* Such supplemental decree naving 
been treated as valid, and subeeauenily 
acquiesced in for several^ years by the 
parties interested, mav poBsibly be regarded 
as written evidence of an agreement to par- 
tition, upon the terms specified in the de- 
cree. IcL 

67. Partial reseiwlon not allowed. 

Where A. as principal and B. as surety gave 
a note on an executory contract for the pur- 
chase of a copper mine, in which contract a 
fraud was practised on A., it was heldj that a 
bill filed by B. alone, praying for an wjunc- 
tion to stay execution on a special judg- 
ment at law, obtained on the note, the bul 
setting up no other et^uity and failing to 
pray for any disposition of the origmal 
transaction, was defective in substance. 
EmmoM V. McKesson, 5 Jones' £q. (N. C) 
93. 

68. Idem— Decree for reselsBlon. In 

an action in equity for the rescission of a 
contract for the sale of land on the ground 
of fraud, and also to have a mortgage and 
notes for purchase money released and can- 
celled, a judgment which does not provide 
for an absolute rescission of the contract, 
but treats it as valid in part and void in 
part, and cancels such note and mortgage, 
permitting the purchased to hold on to the 
land, can not be sustained. Orant v. Law, 
29 Wise. 99; see Law v. Grant, 37 Id. 548. 
See Pleading.. 

PBE8CBIPTI0M. 

* 1* Digtlngnlshed from ownership. The 

ri^ht to a ^ven stratum of coal under a cer- 
tain close, 18 a ri^ht to land, and cannot be 
claimed by prescription : AUter, of a rutht to 
take coal in another man's land. Wilkm- 
son V. Proud, 11 M. & W. 33; B. & W. L. 
C. 23. 

2. Profit aprendre. A right to carry 
away the soil (l e. , to quarry and take away 
stone) without stint, cannot be claimed by 
prescription; nor can the claim be sustained 
by •* evidence" (presumption) of a lost grant 
AUorney-Oeneral v. Afatkias, 5 Kay & J. 
579; 27 L. J. Ch. 761. 

S. Tin Btreamln; diteh— U§er by con- 
sent— Custoni of Cornwall. The rights 
of tin bounders under the customary law of 
Cornwall, to the use of water within their 
tin bounds, for the purpose of streaming for 
tin, will not prevent, psr se, the acquisition 
by another, of a prescriptive right to the 
enjoyment of the water by twenty years 
user; but the use of the water bjr assent of 
the tin bounder for a consideration, is not 
an adverse user. Oaved v. Martvn, 19 C. 
B. N. S. 732. 



4. Blotto dig clay or nteerak. Om 

who by lease or bv license from the owner 
of the soil, has the right of digging tad 
working clay (or minerals thereunder), Ium 
such an interest in the soil aa will entitle 
him to claim, under the Preacriptioo Act, 
2 & 8 W. 4 c 71, unless the drcumstaacet 
under which the cut was made show that it 
was intended to be of a permanent charM- 
ter. Oaved v. Mariyn, 19 C. B. N. S. 731 

5. Mines nnder chnrch lands. The 

coal under parts of the glebe of a vicann 
had, at different times swce 1756, with ue 
consent of the vicars, for the time being, < 
been gotten by the persons working adjeiii- 
ing collieries, and royalties had Men paid 
to the vicars, for the time being, the wwk- 
ing being conducted by under^und paf> I 
sages from the adjoining collieries, witboat 
entering on the surface of the glebe: UM, 
that no presumption could be drawn from 
these facts that there had been any mat 
authorizing the vicars to open mines. Bsrt- 
UU V. Phmpps, 4 DeG. k J. 414. 

6. Lease— Copyhold. The first sectson 
of the Prescription Act (2 & 3 Will., 4 cl 
71), applies only to cases where a perKHi 
claims oy custom, prescription or grant, a 
profit or benefit mm the land of another, 
and has no application to the case t»f a light 
claimed by a copyholder on his own tene- 
ment, according to the custom of the 
manor. Consequently, where copyholden 
claimed a customary right to dig and cany 
away sand from their tenements, and the 
evidepce was such that an inference of the 
existence of the custom might be readily 
drawn therefrom, it was hM, that it wai 
not necessary to prove that the right had 
been enjoyed for a period of thirty yean^ 
Hanmery. Chance, 34 L. J. 413; 11 Junrt 
N. S. 397. 

7. Qoallfled— Pleading. A prescription 
to enter and dig for minerals, making com- 
pensation, is an entire proscription, and will 
not support the affirmative of an issue taken 
upon a plea justifying under a prescriptioB 
to enter and dig for minerals, omitting the 
qualification as to making compensation. 
But in a plea stating such preeCTiption co^ 
rectly, it is not necessary 'to allege that 
compensation has been made or tendered. 
PaMoek v. ForreMer, 3 M. A; G. 903. 

8. Wears. A man cannot injure an- I 
other by laying the ends of hia wean on 
his land; but an agreement permitting such 
act may be supposed from lapse of tiac. 
Accordingly upon proof of user for oi«r 
sixty years, a grant was presumed; hut ai 
to another wear, proof of user for twen^* 
seven years, held, not sufficient Faiimatdk 
V. Innys, Mosely, 87. 
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PRINCIPAL AND AGENT. 

1. Dlstimetion between minister Ul apid 
ildneiary n^nto* It is a well-established 
rule of equity that an agent can not make 
himself an adverse party to his principal 
while the agency continues. He can neitner 
purchase where employed to sell, nor sell 
where employed to purchase. In either 
case he is but a trustee for his principal. 
But the rule applies only to agents who are 
relied upon for counsel and direction^ and 
whose employment is rather a trust than a 
aerWoe— not to thone who are employed as 
mere instruments in some appointed service, 
e.9.,a party who had been the general 
•gent, but who after such relation ceased, 
was employed to take care of the mine for 
the sum of one hundred dollars yer annum, 
and all proceeds, who had obtained judg- 
ment upon suit for arrears due him while 
agent, and become purchaser of the mine 
under such judgment. Deep River O. M. 
Co. V, Fox, 4 Iredell Eq. (N. C.) 61. 

See Agbnt. 

PROSPECTING CONTRACTS. 

1« Execution of. Where plaintiffs, 
mine owners, conveyed an interest in their 
mines to defendants, in consideration of a 
contract signed by defendants, to open the 
mines, etc., it is a contract executed by the 
pkintiffs, executory by the defendants, and 
such contract is valid against the deifend- 
ants, though not signed by the plaintiffs. 
lAKkkaH V. Ogden, 30 CaL 547. 

2. Statute of Fraud8. A verbal con- 
tract between A. and B., by which A. agrees 
to go upon the public domain and search 
for mineral deposits, being supplied at the 
cost of B., the discoveries to be located for 
the joint benefit of the two, violates no 
provision of the Statute of Frauds. Murley 
T. EnnU, 2 Colorado, 304. 

S. Legal relation of owner andadren- 
tirer. A. who claimed to be in possession 
of a tract of coal- bearing land, made a ver- 
bal agreement with B. and C. by which 
they were to prospect for coal until they 
ttmck a particular seam or ledge, and be- 
fore they struck this ledge ther were to do 
all the work and have two-thirds of the 
dairo; bat after the ledge was struck, the 
work was to be prosecuted by the parties 
jointly; A. to bear one-third of the expen- 
•es, and B. and C. two-thirds: Held, that 
this agreement did not create the rehition 
of hmolord and tenant between A. and B. 
and C, but that it made them tenants in 
eommon, or partners in mining; and that 
the action of unlawful detainer was not 
the proper remedy for A. if excluded from 
the premises by B. and C. Hendermm v. 
AUen, 23 Cal 519. 



4. Speeilie i^erformanee— Demand. A 

prospector locating mining ground in his 
own name while under contract to locate for 
the joint benefit of himself and his co-ad- 
venturers or outfitters, so locates under an 
implied promise to convey to his co-adven- 
turers "upon request," and specific perform- 
ance maybe decreed **without a previous 
reouest,' the matter of the demand going 
only to the question of costs. Wetland v. 
HiOfer, 8 Nev. 203. 

5. Sncoesafiil adrenturer entitled to 
gpeeifle performanoe. Where a person 
claiming an undeveloped mine, a^ees with 
another, that if he will devote his labor and 
skill in its development, the former will 
furnish him with tools and provisions, and 
give him an equal interest m the mine, in 
case it shall prove valuable, the latter is en- 
titled to an eaual interest in the mine when 
it becomes valuable, if he devotes his labor 
and skill until that time. Settembre v. Put' 
nam, 30 CaL 490; B. & W. L. C. 514. 

6. Adequate eonsideratlon— Condi- 
tional gale— Bisk. When one owning a 
tract of land supposed to contain minerals 
entered into a contract with another, in 
which it was stipulated that the other 
might enter upon the land, and test it at 
his own expense, and should the land con- 
tain the mmeral (copper) as hoped for, the 
person testing shoula have the right to bu^, 
at a fixed price, if the mine was equal in 
value to the Ducktown mines, the price to 
raise or fall accordingly as the mine was 
better or less valual^e than said mines, 
and the testing was made and a valuable 
mine iound, believed by the parties to be 
equal to the Ducktown mines, and the 
parties thereupon formed a joint-stock com- 
pany, the owner of the land taking one- 
lourth of the stock in full discharge of the 
amount agreed to be paid to him: Held, 
that in considering whether the considera- 
tion agreed to by the owner of the land, to 
wit, one-fourth of the stock, was a fair and 
adequate consideration, the cost of testing 
together with the risk of losing the whole 
expenditure in case of failure, was the test 
of the consideration paid by the person 
testing, and if that was equal, under the 
circumstances, to three-fourths of the value, 
the consideration was fair and adequate. 
North Georgia J£, Co. v. Latimer, 51 Ga. 
47. 

7. Sale in dhiregard of outfitter. If 
one who is in possession of a lode, holding 
for himself ana another engaged in the acls 
required to perfect the location, make sale 
of the property, the latter may bring eject- 
ment against the purchaser for his part, or 
he may affirm the sale and sne his associate 
in assumpsk for his part of the purchase 
money. MurUy v. Einnk, 2 Colorado, 300. 
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8. DeCiiilt of ontfllter. If two per- 
sons agree with a third to furnish necessary 
supplies to the hitter as the same shall bie 
required, for discovering and locating lodes 
for the ioint benefit of all, t^ latter may 
treat tnis as a condition precedent, and 
UDon failure to furnish the supplies he may 
anandon the enterprise^ or he may proceed 
to discover and locate lodes in his own 
right without regard to the contract. Mur- 
ley V. EnnU, 2 Colorado, 900. 

9* Time. An agreement to convey land 
if the vendee should find oil upon it is to 
be construed to mean that oil must be 
found in a reasonable time. Dark v. Joki^ 
wUm, 55 Pa. St. 164. 

10. Anthorlty to Locate. No writing 
is necessary to vest or divest a title on 
taking up a mining claim. A verbal author- 
ity is sufficient to authoriie an agent to 
locate. The Statute of Frauds has no appli- 
cation to the case; it is not a transfer of 
title. Gore v. McBrayer, 18 CaL 583; B. & 
W. L. C. 191. 

1 1 . Ad Yentarer oiitfltt^d for Callfor- 
nU quits mininf — Aoeoont of profits of 
new bnsiness— Following assets. Smith 
agreed with plaintiflb, in consideration of 
aavances of money made to him for his ex- 
penses, to sail for California on a day cer- 
tain; to procure provisions for two years, 
and to commence digging for gold as soon 
as possible after his arrival, remitting the 
proceeds of his mining to the plaintiffs, who 
were to share with him in the profits: Hdd, 
that this agreement, which was in writing, 
bound defendant to continue in the business 
of ^Id digging for two years, and that 
plaintiffs were entitled to a discovery of all 
the defendants proceedings during that 
time. And the aefendant answering that 
he went to California in pursuance <3 said 
agreement, in 1849, but ceased digging for 
gold and engaged in other business sibout 
I)ecember Ist of the same year; and that 
as he construed the contract and as his 
counsel advised him, he had procured no 
gold under the agreement, although he did 
not deny that he^ad during the said period 
of two years obtained large sums of money 
in some other wi^, it was held that he was 
bound to make further discovery, showing 
the facts both as to his expenditures of the 
money received and as to his accumulations, 
leaving it then to the court to pass upon 
his accountability. Hoyt v. SmUh, 23 Conn. 
177. 

The same case, after further answer, be- 
ing again appealed, the court lield that 
de7en£int was aconntable only fiM* the 
profits of gold digging, and not for an^ sum 
gained by him while in California m the 
Oghtering business which he subsequently 



pursued, he not having been shown to 
nave used the advances of plaintifb in 
making his subsequent investments, and it 
further appearing that he had not aban- 
doned the gold dig^ng until he had w<Rked 
at it faithfully for six months, expended all 
his funds, and found that it was not re- 
munerative. Hoyi V. Smitk, 27 Conn. 61 

The bill was then amended by avenaeats 
connecting his lightering business with Uw 
equities of the original contract, whidi 
amendments were amndged proper in i7of< 
V. SmUk, 27 Conn. 4^ 

The same case coming before the Sa- 
preme Court for the fourth time, it was 
neld that the consent of plainti^ to the 
abandonment of the gold digging, daring 
the period which defendant YiAa undertakei 
to work, was a sufficient consideration to 
support the promise of the defendant to 
aceonnt for the profits of the new business 
and it was so adjudged after defendant had 
refunded the whole amount of the original 
advance, with interest. And Newman, a 
co-defendant with Smith, who had secretly 
received the sums representing such profits, 
was adjudged to pay the same to plamtiffs, 
notwithstiwding the fact that he had re- 
funded them to Smith before the hearing. 
Hoyt V. Smith, 28 Conn. 466. 

12. Substltnte-lMsbanded eompttj 
—Subseqnent earnings— Admiflftions. The 

defendant agreed in writing to go to Cali- 
fomia with a mining association '*as a sub* 
stitute for the plaintiff', and work with the 
company two years,*' and remit '* one-half 
of his share of the profit^ if any, at the 
expiration of the association." The oodi- 
pany disbanded within the two years. The 
defendant accounted for plaintiflTs share of 
the profits to the time of the dissolutioa, 
and continued to work after such period on 
his own account: ffeld^ that he was not 
liable for any share of his earnings after 
such dissolution. Ooodel v. Smith, 9 Cnab* 
ing, 502. 

Neldf further, that admissions of defend- 
ant's liability under his written contract 
were not admissible against hino. Id. 

IS. Ontllttars and adTentarers— Frt* 
fits after dlsbandingr— Mining season- 
DIstribntlon. Scott, in 1849, paid money 
into the treasury of a company outfittiag 
for California, to entitle Claric to member^ 
ship therein, upon agreement that he, Soott, 
'*snould have a full half share of i^ that 
Clark is entitled to by being a member of 
said company." The company proceeded 
to California, where, on April 10, 1850, fait 
one ^ear after starting, they dissolveii hj 
unanimous vote, their original rules pro* 
viding that they should not dissolve until 
after one year, nor until return to the 
" United States," but also providing for 
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amendment by a two-thirds vote. Upon 
diMolation a dividend of $1780 per man 
was declared. The various meml^ers then 
took up new claims, more or less in concert 
bnt not as a company. Clark made a profit 
also out of these claims. Upon his return 
Scott claimed one-half of wnat Clark had 
received both before and after the dissolu- 
tion: Held, that the dissolution was valid 
under the amendment clause, and that 
plaintiff was entitled to one-half of the 
$1780 only, after deducting $500, to cover 
defendants return expenses. SeoU v. Clark, 
1 Ohio St. 382. 

While the company was in existence and 
workine an old claim, they located a new 
daim, out were only able to do enough 
work to hold it, the season not permitting 
active mining; after the dissolution, Clark 
worked this daim and cleared $1000, which 
was held, not within the contract Id. 

In 1849 complainants, defendant and 
others formed an association, dividing the 
Btodc into 32 shares, each share contrib- 
uting 80 much money; and out of the mem- 
bers eight were selected to go to California, 
mine for gold, and divide the proceeds, after 
deducting expenses, one-half to those who 
were to make the adventure, and the re- 
maining half to the holders of the shares 
representing the money advanced. Over 
$200 apiece was expended to outfit the 
part^. On the plains the party quarreled, 
and iknmediately after reacning California, 
divided the property of the company among 
them and aisbanded, each man going to 
work on his own account. In 1851, Werts- 
bereer returned with a small amount of 
gold dust, which he divided under the con- 
tiact; Bacher, another of the eiffht, also re- 
turned with a large amount of gold dust, 
which he refused to share with his asso- 
ciates: Held, that the refusal of the parties 
when arrived in California to co-operate, 
and their appropriation of the property of 
the association, did not release them from 
their obligations to the shareholders, though 
it might as to each other. That the asso- 
ciation could compel an account and pay- 
ment from either of the eight, or sue either 
of them for a breach of contract at its elec- 
tion, but that in taking a decree against 
either of the adventurers, all of the eight, 
except those who render an account, should 
be excluded from the distribution. Decree, 
that Bucher be allowed to retain one-half 
of the sum found in his hands ($12,130, 
net), and that the remaining half be dis- 
tributed among the shareholders, excluding 
all who went to California except Werts- 
betger. EagU v. Bucher, 6 Ohio St. 296. 
14. Fronts— DiglMUided eompany — 
BeekoBiBg by Bhares. An association 
was formed in Rhode Island for the purpose 
of mining and trading in California, in 



1849. Each member was to contribute 
$300 and his personal services, or an out- 
side party furnishing the money might send 
a man in his place and so own a share. 
The defendant sent out a man, and in con- 
sideration of $300, sold a fourth interest in 
the profits which his own share might pro- 
duce. On the voyage the association dis- 
solved, sold the common property and 
divided the proceeds upon the understand- 
ing that eacn man would go on and mine 
on account of the man who sent him out. 
The man sent out by the defendant, sent 
home to him eighteen ounces of gold-dust, 
worth about three hundred dollars, and the 
defendant receipted for it as " one-half the 
proceeds of his engagement for defendant in 
California for two years." The plaintiffs 
sued the defendant for one-half said gold- 
dust as being one-fourth part of the profits 
of the adventure: HM, that the word 
"profits,** in the defendants guaranty, did 
not mean simply returns, but profits m the 
strict sense of the term, exclusive of the 
capital; that no dividend of profits having 
been made according to the form of co-part- 
nership, the plaintiffs were not entitled to 
recover under said guaranty, and that the 
defendant was not bound bv his receipt of 
the eighteen ounces of gold to account to 
the plaintiff for one-half thereof, he being 
entitled, as the owner of the share, to an 
account of the proceeds of said share and 
the profits made thereon upon equitable 
principles, and such acoounting was irre- 
spective of the agreement between the 
plaintiffs and the defendant, and was 
founded upon property in the defendant. 
Fletcher Broihers v. HawhiM, 2 R. I. 330. 

15* Agreement to work, retarn. and 
ghare proflt»~DeUy— Expenses— Time* 

The defendant, in consideration of $500 
paid to him by the plaintiff, promised to go 
to California and labor there as much of 
the year 1851 as could be used, giving him 
reasonable time to reach home by the first 
of December of that yean and there equally 
divide with the plaintiff the avails of the 
expedition: Held, that under this contract 
the defendant was not entitled to retain 
from said avails the expenses of his journey 
home if he did not return until lon^ after 
the time specified; but that the time to 
which he was obliged to make a division of 
his earnings was only to such a period prior 
to said first of December as would nave 
been reasonably suflicient to have enabled 
him to have returned by that day. Thomp^ 
$on V. Pr(miy, 27 Vt. 14. 

!$• Amounting to partnerghlp— Claims 
located for the famishing members.— 

An agreement made between parties, by 
which some of them prospect for gold, and 
the others furnish money and provision!, 
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for which ihey are to receive interests in 
the mining grounds that may he discoveredt 
constitutes a prospecting partnership, and 
those who furnish the money and provis- 
ions, are entitled to pre-empt and hold 
mining claims under the laws of a district, 
which provide that claims shall he allowed 
the discoverers for their prospecting part- 
ners. Boucher v. Mulverhiil, 1 Mont 306. 

17. Partnerslilp aMets— Gold dust— 
Adventure abandoned. A partnership was 
formed, under the terms of which A., the 
complainant, furnished money to carry his 
associates to California, where they were to 
mine for gold for two years, and <fivide the 
net proceeds. Immediately upon reaching 
the mines, the funds of the party were ex- 
hausted, and each person was compelled to 
seek employment on his own account They 
scattered, and , never worked together as a 
company. B., the defendant, one of the 
associates, sought employment in his hosi- 
ness as a pile driver, and within two years 
returned to Philadelphia with over $11,000 
in gold dust, which he deposited in the 
mint: Held, that plaintiff could claim no 
lien upon such gola dust or the proceeds of 
defenaaut*8 lal^r; that it was not partner- 
ship assets, and that complainant's only 
remedy, if any, was hy action for damages 
on account of ahandoning the association. 
Waring v. Cram, 1 Pars. £q. Ca. 516. 

18. Conditional arrnngenent —- Li- 
cense to seareh for oil. An agreement 
was made between plaintiffs, owners of 
mineral lands and the assignor of defend- 
ants, of a two-fold character, including a 
license to mine, and a lease for ten years 
in case of successful discovery. The de- 
fendants lost all rights thereunder by the 
lapse of time, no workable qnantitjr of 
petroleum having been discovered within a 
period limited by the contract The plaint- 
iffs then agreed to refrain from declaring 
a forfeiture of this contract for ten years 
from its date, provided the defendants 
would carry on the search for petroleum 
constantlv and without cessation: HMf 
that the latter agreement was conditional; 
that its condition was suspensive and **po- 
testive,'* and that when the defendants 
failed to cairy on their search for petro- 
leum the plaintiffs were entitled to declare 
the forfeiture of the contract by suit, and 
claim possession of their lands without a 
formal putting in detault. Bacoubcu v. Loth 
i$iana C. 0. Co., 22 Lou. Ann. 280. 

19. Abandonment of adventure by as- 
sociates. The defendant, by indenture, in 
consideration of an outfit furnished bv plaint- 
iff, covenanted to join a party aoout to 
start for California, and that plaintiff should 
receive one-half of all the net earnings of 
defendant for two years, and to remain with 



the company, snbiect to its rules, etc, for 
that time. The defendant did go to Cali- 
fornia with the company, March 10, 1849, 
and remained with it nntil Jnlv 1, 1819^ 
when the company was dissolved by a for- 
mal vote of the majority of its memben, 
without any i&n\t on the part of defendant, 
and affainst his consent Until diasolutioD, 
defendant had faithfully observed his con- 
tract, and deposited one-naif of his earning 
with the company for the benefit of his out- 
fitter, according to the terms of the agree- 
ment After dissolution, defendant wicked 
on his own account, but, as the (idea stated, 
earned nothing beyond his living: iTeld, 
that there was no nndertaking on the 
part of def enduit that the company should 
exist two years, and that upon its disband- 
ing he was released from further oUigation, 
the breaking up of the company not being 
chargeable to his fault Harvew v. Ccf*, 
44N.H.5e3. 

20. Covenant affected by o^ndiiet tf 
associates* Defendant, by articles of agree- 
ment, dated October 23, 1849 (which aiticks 
are set forth in full in note to the case), 
covenanted with the plaintiffii to proceed to 
California as a member of a joint stock 
company, and there to labor in gold diggiDjS 
and other adventures, and agreed to remit 
to the plaintiffs one-half of the net proeeedi 
of one share in said company as oftai as 
dividends should be dedared. The oUier 
members of the company, while on the way 
to California, contranr to the wishes of de- 
fendant, abandoned tne joint enterprise and 
sold their vessel and caigo: HtUl^ that the 
defendant was not liable on his covenant 
to proceed to California. Fkid v. Wo9d- 
money, 10 Cush. (Mass.) 427. 

PUBLIC DOMAIN. 

1* The U. 8* OoTermnent as a )i»rs- 
prietor or owner. The United States, 
holding as they do, with reference to the 
public property in the minerals, onlv the 
position of a private proprietor, with the 
exception of exemption from State taxation, 
having no municipal sovereignty or right of 
eminent domain within the limits S the 
State, cannot, in derogation of the rights 
of the local sovereign to govern the rela- 
tions of the citizens of the State, and to 
prescribe the rules of property and its mode 
of disposition, and its tenure, enter upon, 
or autnorizean entry upon private property 
for the purpose of extracting minerals. The 
United States, like an^ other nroprietoi; 
can only exercise their rights to tne minenl 
in private property, in subordination to 
such rules and regulations as the local 
sovereign may prescribe. Until sndi roles 
and regulations are established the landed 
proprietor may successfully resist in the 
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ooorts of the State all attempts at invasion 
of his property, whether by the direct action 
oi the United States or by virtue of any pre- 
tended license under their authority. Boqm 
V. Merced Mining Co,, 14 CaL 279; B. & W. 
L. C. 131. 

2. 8oTerelgiit:f— Territonr. A terri- 
tory cannot acquire or hold the possessory 
title to a mining claim the paramount title 
to which is stiU in the United States. 
Territory ▼, Xee, 2 Mont. 124. 

8. Claln of Slate soTerelgrnty. The 

United States, as owner of land within 
the limits of a State, only occupies the 
position of any private proprietor, with the 
exception of exemption from State tax- 
ation. Hicks v. BtU, 3 CaL 219; compare 
17 Cal. 199. 

The mines of gold and silver in the public 
lands are as mucn the property of the State, 
by virtue of her sovereignty, as are similar 
mines in the hands of private proprietors. 
Id.; overruled, 17 Cal. 199. 

The State has the sole right to regulate 
the working of mines on the public domain, 
to license miners, and fix the conditions 
under which their use may be enjoyed. Id. ; 
overruled, 17 CaL 199. 

4. State fiOTerei^ty, A State cannot 
complain of the letting of the mineral lands 
on tne public domain, nor lay any claim to 
such lands. U, 8, v. OrcUiot, 1 McLean, 
453; a C, 14 Pet 526. 

The mines of gold and silver in this State 
are the property of the State, and the 
policy of ner legislation permits all persons 
to work for these metals. Stodkes v. Barrett^ 
5 CaL 36; overruled in Moore v. Smaw, 17 
CaL20a 

Although the State is the owner of the 
gold and silver found in the lands of private 
mdividualB as well as the public lands, yet 
to suthoriie an invasion of private property 
in order to enjoy a public tranchise would 
require more specific legislation than any 
yet resorted to. Id. 

4. Gold and gilrer mines belong to 
Uaited States. The gold and silver found 
on the public domain within the limits of 
California are not the property of the State. 
Moore v. Smaw; Fremont v. Flotoer, 17 CaL 
200; B. A W. L. C. 62; overruling Hieks v. 
BtU, 3 Cal. 219. 

((• GoTomment ownership* The United 
States occupy, with reference to their lands 
within the limits of a State, only the posi- 
tion iA a private proprietor, with the ex- 
ception of exemption from State taxation, 
and their patent of such property is subject 
to the same general rules of construction 
which apply to the conveyances of individ- 
uals. Moort V. Smaw, 17 CaL 200; B. & W. 
L,C.52. 



7* No title aeenies against gorern- 
ment. No title to the public lands, 
whether mineral or otherwise, can accrue 
against the United States bv prescription, 
adverse possession or estoppel m pais. Its 
grant or letters patent will not be presumed. 
Doran v. Central Pacific /?. B. Co., 24 CaL 
245. 

The title of the United States can only 
pass from the United States, by means of 
an Act of Congress making a grant or au* 
thorizing a grant to be made through some 
person or officer. Id. 

8. Power 0t United States to lease. 
Con^press has power to allow mines on the 
public domain to be leased, whether such 
mines are situate within the limits of a 
State or territory; and more especiallv in a 
State, when the act authorizing such leases 
was enacted while the State was a territory. 
The Act of 1807* authorizing the president 
to lease lead mines in the Indiana territory, 
is valid and within the constitutional pow- 
ers of Congress. UfUted States v. Oratiot, 
14 Pet 526. 

9. Lease of United States iead mines* 

The president of the United States has no 
power by virtue of his office, without stat- 
utoiT authority, to lease the lead mines on 
the United States lands in Iowa. Lorimier 
v. Lewis, 1 Morr. (Iowa) 253. 

And there is (1S43) no Act of Congress 
which will authorize such leasing. Id. 

The Act of Congress of March 3, 1807, 
entitled "An Act to prevent settlementa 
being made on lands ceded to the United 
States until authorized by law," authorizing 
the president to lease lead mines and salt 
springs, is limited to the benefit of occu- 
pants of the public land at that date. Id. 

10. United States reservations— Lead 
mines. It has been the policy of the 
United States at all times (1840) to reserve 
the mines (referring to the lead mines in 
the north-west temtory). United States v. 
Gratiot, 14 Pet. 526; a C, 1 McLean, 453. 

In the land districts made by Act of 
June 26, 1834 (4 Statutes at Large, 686), lead 
mine lands were not subjected to sale, nor 
opened to pre-emption rights. United States 
V. Gear, SHOW. 120. 

11. District mle exeluding Chinese 
miners* Article 6 of the Burlingame trea- 
ty, in effect, secures to Chinamen the right 
to reside in the United States upon the 
same terms as the subjects of Great Britain 
and Franoe, and this implies the right to 
follow any lawful pursuit not prohibited to 
subjects of those two powers. It would 
seem therefore, that a district regulation 
forbidding Chinese to mine on that portion 
of the public domain embraced in the dis- 
trict, would be void. Chapman v. Toy Long, 
3 Sawyer, 36. 
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12. Permit of C. S. ofleer— TreipMt— 
Lead mines* The permit of an anthorized 
officer to a defendant in trespass, for taking 
ore from lead mines on the United States 
land, to enter npon such land, is eWdence 
that the entry was not tortious. U, 6\ v. 
Cftar, 3 McLean, 57 L 

18. State license. The states have no 
power to interfere with the public domain 
of the United States, nor to grant a license 
to occupy the same. Doran y. CttUrai 
Pacijic k R Co.,24 Cal. 245. 

14. Neyada*— The legislaeive act of Ne- 
vada of February 13, 1^67, recognised the 
validity of the claim of the United States, 
to the mineral lands wiUun that state. 
Htyde^ftldt v. Daney G. A 8. M. Co.f 93 U. 
S. 634; affirming S. C., 10 Nev. 290. 

15. Gold and sUrer mines— U. S. title 
— Mexlean oesslon* The minerals of gold 
and silver which passed by the cession of 
California to the United States, were not 
held in trust for the states to be carved out 
of the ceded territory and their ownership did 
not vest in the State of California, upon its 
admission into the union. The ownership 
of the United States in such minerals, is not 
an incident of sovereignty, and the United 
States hold them jast as they hold other 

Sublic property or land acquired from 
lexico. Moore v. Smaw, 17 CaL 200; B. 
& W. L. a 52. 

16. ReUtions of United States to the 
Paeille mineral lands. The United States 
has recognixed the nossessory rights of 
miners on the Pacific States by its statutes 
(Rev. Stat sees. 2318-2352), but has not 
parted with its title to the land, except 
where the land has been sold in accordance 
with the law on that subject Forbes v. 
Oraeey, 94 U. a 762. 

But the mineral when severed, is free 
from any lien, claim or title of the United 
States. Id. 

17. No dedication. The United States 
has not conveyed or dedicated the minerals 
in the public lands to individuals or the 
public. (T. 8. V. Parrott, 1 McAlL C. C. 
271. 

18. No government license. The state- 
ment of the existence of a general license 
from the United States to work the mines 
which the public lands contain, is inac- 
curate, as applied to the action or want of 
action of the government. There is no li- 
cense in the legal meaning of that term. 
The supposed ncense of tne government 
consists m its simple forbearance (1859). 
Boggs v. Merced M. Co., 14 Cal. 281; B. A 
W. L. C. 131. 

19. Paramount title of tlie United 
States immaterial between occupants. 
In California, although the Uu^est portion 



of the mineral lands belong to the United 
States, yet defendant cannot defeat an 
action for mining claims, water privileges 
and the Kke, by showing the pammmnt 
title of the government Our courtB, in de- 
termining controversies between parties 
thus situated, presume a grant frtmi the 
government to the first appropriator. This 
presumption, though of no avail against the 
government, is hem absolute in sneh on- 
troversies. CoryeU y. Com, 16 CaL 567. 

20. Mineral landsy what are net. The 

mere fact that land contains particles of 
gold or veins of gold-bearins quartz, does 
•not necessarily impress it with the charM- 
ter of " mineral land,'* within the meaning 
of Acts of Congress nanting lands to a 
railroad, but reserving nom the grant niin- 
eral lands. Afford v. B<tmum, 45 CaL 483. 

^ 21. Property in claim on piMIe ie* 
nudn taxable. The right conceded by 
Acts of Congress of the United States to 
develop and work the mines on the pabtie 
domain is property, and as such the subiect 
of bargain and sale, of inheritance and of 
taxation, and may oe sold for such taxes 
without infringing upon the title of the 
United States. Forbes y. Qraeey, 94 U. S. 
762. 

22. Recognition of miners' T^\i. 

The whole course of legislation and jndi- 
dal decisions in this State, since its oigani- 
zation, has recognized a qualified owner- 
ship of the mines on the public domain in 
private individuab. State v. Moore, IS 
CaL 56. 

28. Mining claim on land entered « 
agricaltaral— Patent. PlantifTs granton 
located six claims on a <iuartz lode, gold- 
bearing, in 1865. The Mining Act id Joly 
26, 1866, confirmed the possession whidi 
they had taken under the local laws, and 
fintve them the further benefits of that Act 
The land was returned by the ^vemment 
surveyors as a^cultural, and m 1870 tiie 
defendant, havmg entered it as aCTicultmal 
land, obtained the patent of &e United 
States, the plaintiff oeing at all tiroes in 
notorious possession of his lode claimt: 
Held, that such patent was void as sninst 
the plaintiff's mining claims. Chid BUl Q. 
M, Co. v. Ish, 5 Oregon, 104. 

24. Bight of appropriation. The public 
mineral lands of tnis State are open to the 
appropriation of anj one. and the one irst 
occupying any portion ot the same makes 
it his by the act of occupancy, and once 
his, it continues his until he manifests iiis 
intention to part with it in some maoner 
known to law, to wit, by sale, gtft or 
abandonment Richardson v. McKwf, ^ 
CaL 339; B. & W. L. C. 206. 



Digitized by 



Google 



PUBLIC DOMAIN. 



ao3 



2i. Prlmarj digposal •f water* 

Neither state nor territorial legjislation, nor 
mining customs, unless reooenized by Con- 
ROSS, can limit or control the right which 
me government has to the primary disposal 
of the water as parcel of its public lands. 
UitioH M, Co. v. Ferris, 2 Saw. 176. 

Appropriation confers no title in water 
against the United States or its grantee, 
although such appropriation be recognized 
br local legislation and judicial decisions 
of the State where the land lies, in the ab- 
sence of congressional legislation upon the 
•ubject. Id. 

26. Mining Aet of 1866. By the Act 

of Congress of July 26, 1866, the general 
government extended to all in possession of 
mining claims and all subsequently lo- 
cating and denouncing mines containing 
the precious metals, a guaranty of pro- 
tection in their occupancy so long as the 
mines are operated. Gold Hill Q, M, Co, v. 
/•A, 5 Oregon, 104. 

27. General Incidents of Possession. 

Possession of public land carries with it 
the privileges and incidents of ownership 
against every one but the government, sub- 
ject only to rights antecedently acquired. 
CrundaU v. Woods, 8 CaL 136. 

28. Status of mining claim upon. 

A prior appropriation of the public domain 
establishes a qu€ui proprietorship which 
entitles the owner to be protected in its 
quiet enjoyment against all the worid, 
except the true owner, and excepting also 
the case of agricultural and grazing lands 
which are made bv statute of California 
subject to the privileges granted to miners. 
Tartar v. Spring Crtek Co., 5 Cal. 395. 

29. Presumed license. The right to 
be protected in the possession of the public 
mineral lauds in California is founded on the 
presumption of a license from the owner. 
Conaer v. Weaver, 6 CaL 648. 

The United States, iti the face of the 
notorious occupation of her public lands 
in California for the purpose of gold mining, 
has asserted no right of ownership to any 
of the mineral lanos in said State. Id. 

The State government has acquiesced in 
this appropriation of public lands, and by 
its leg^islation, as construed by the court, 
has established the policy of permitting all 
who wish, to work tne mines with or with- 
out conditions. Id. 

to. Htatatory presumption — Cali- 
fomi*— Trespasser. A party entering upon 
mineral land for the purpose of mining 
cannot be presumed to oe a trespasser; for 
if the land be not private property he has 
the right to enter upon it for such purpose; 
and until it is shown that the title has 
passed from the government, the statutory 



S resumption that it is public land applies. 
miih V. Doe, 16 CaL 101. 

61. Statutory precedence of miners' 
rights. By statute of California all per- 
sons have permission to work mines upon 
public lands, notwithstanding such lands 
may be in the possession and enjoyment of 
other persons using them for agricultural 
purposes. Stoakes v. Barrett, 5 Cal. 36. 

A person who settles for agricultural pur- 
poses upon any of the mining lands of the 
State, settles upon such lands subject to the 
rights of miners, who may proceed in good 
faith and extract any valuable metals there 
may be found in the lands so x»ccupied by 
the settler in the most practicable manner in 
which they can be extracted, and with the 
least injury to the occupying claimant. 
AfcClintock v. Bryden, 6 CaL 97. 

62. Jurisdiction of Supreme Court- 
Assertion of the license of the U. S. 
to extract minerals. In a suit to recover 
mineral lands on the Pacific Coast, with 
the mines therein, an allegation of record 
avering prior possession of the land for the 
purpose of taking out the minerals without 
an allesation that such possession is had un- 
der auwority, or by some treaty or statute of 
the United States, does not give this court 
jurisdiction to re-examine the case under the 
twenty-fifth section of the Judiciary Act of 
1789. And this although such possession was 
claimed as the exercise of a supposed license 
from the United States to extract the prec- 
ious metals from the public domain, 
especially where it had been found as a 
fact, and the decision then merely followed 
the finding of fact — ^that no such license 
from the United States existed. Boggs v. 
Merced Jf. Co,, 3 WalL 304. 

66. Bight of appropriation— ImproTC* 
ments. As a general rule, the public min- 
eral lands in California are open to the 
occupancy of every person who in good 
faith chooses to enter upon them for the pur- 
pose of mining. Smith v. Doe, 15 Cal. 101. 

But this rule has its limitations; valua- 
ble permanent improvements, such as 
houses, orchards, vineyards, growing crops, 
etc., will be protected. Id. 

64. Franchise. The right of mining 
for the precious metals on the public do- 
main is a franchise. Gold Hill Q. M. Co, 
V. Ish, 6 Oregon, 104. 

And a franchise which will be protected 
by the courts. Id. 

65. Location of School warrants. 

There is no prohibition against locating 
school land warrants on the mineral lands 
in California. They are not reserved in the 
Act of May 3, 1862. Nims t. Johnson, 7 
CaL 110. 
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56. SeTeranee— Trait, Where W. and 
C. each claimed to hold the possessory right 
in a lot of mineral land of the United States 
in Iowa, and €. and the administrator of 
W. entered into an agreement by which C. 
affreed ,to give to the estate of W. one-sixth 
of all mineral raised upon the land, "to 
enter said described property from the 
United States, and saia C. has to receive 
the surface or. soil of said property." If the 
administrator worked or discovered any 
mineral, the estate "to have the privilege 
to do so without paying any part to any 
person whatsoever." The agreement was 
construed tp the effect: 1. That C. was 
to hold the soil or surface to the ex- 
tent of its agricultural uses; 2. The estate 
of W. was to have the minerals; 3. That 
C, upon his purchase of the land from the 
United States, held the mineral in trust for 
the hem of W. Stewart v. Chadwkk, 8 
Iowa, 463. 

57. BaIItmuI moki. Mere occupants, 
who have entered upon mineral lands for 
mining |>urpoees, have no right or title 
under which they can maintain possession 
against the United States or its grantee. 
Daran v. Central Pac, R, B. Co., 24 OaL 246. 

88. SmeltiniTy under lease of the 
United States. The letting of mines or 
the including of terms in the lease requiring 
defendants to deliver ore at smelting works 
also let by the government, is not an en- 
gaging in traffic by the United States, nor 
an interference with the state sovereignty. 
UnUed States v. Oratiot, 1 McLean, 459; S. 
C, 14 Pet 626. 

S9* SmeltlBf works incident to let- 
ting tke lead mines. The president of 
the United States, having power to lease 
the lead mines of Illinois, has power to 
grant a lease for smelting the ore, and to 
require the other lessees to sell the ore to 
the smelting works holding such lease or 
license. Smelting is one of the branches 
of the mining for the • mineral United 
States V. Qratvot, 1 McLean, 463; S. C, 14 
Pet. 626. 

40. Indian title. Lands to which the 
Indian title has not been extinguished, not 
considered open to nre-emption. Hot 
Springs Cases, 92 U. S. 698. 
See MiNEBAL LANDS; U. S. STATUTES; 

Appropriation. 

qUABBT. 

1. Face* The face of a quarrv is its 
perpendicular sides, and not its bottom. 
KeeUr v Orem, 21 N. J. Ch. 27. 

2. Speeial eontract— Parties— Time to 
earry away stone quarried. Conrad had 
contracted with Clemens to sell a tract of land 



coi^tatninff a stone quarry, and to convey tiie 
same by deed, to be signed by bioMeu and 
certain other persons, within ten days, and 
in the agreement Conrad reserved the ricfat 
to continue to quarry stone for three monUit: 
Held, in an action by Conrad against Clem- 
ens, for refusing to allow him to take away 
the stone quarried, aooording to the reserrs- 
tion, that it was immaterial why such thiid 
persons were made parties to the deed, and 
that there was no presumption that tiier 
were owners of the stone, and were not re- 
quired to be joined as plaintififs: Held,Jmr' 
ther, that the neglect of Conrsd to remove 
the stone within tne time limited, created no 
forfeiture of his property therein. ClemeM 
v. Conrad, 17 Mwh. 170. 

S. Fkee off as l»oandary* A oontnet 
to convey lands, bounded on the soatii by 
a line ten yards north of the quarries on 
them. The face of the quarries, as worked, 
being toward the south, must be hdd to 
mean lands bounded on the south by a line 
ten yards north of the face of the qoairies 
as worked, without regard to the extent 
toward the north of the stone that consti- 
tutes the quarries. Hufman y, Hmnmer, 
18 N. J. Ch. 83. 

When a line by which land is to be con- 
veyed is described as a line ten yards north 
of the face of quarries upon the tracts and 
that face is jagged, and at one extrem- 
ity much to the north of the general line of 
the face, the line must be a straight line in 
every part, distant at least ten yards from 
the face of the quarry. Id. 

4. Distinction between mine and qoar* 

ry. In order to determine whether an ex- 
cavation in the earth constitute a mine or 
a quarry, we are to look to the mode in 
which the article is obtained, and not its 
chemical or geological character. Bex v. 
BrettaU, 3 B. A Ad. 424. 

Whether an excavation be a mine or a 
quarry is a question of £act ; a stone work- 
ing where the stone is won by sinking the 
shafts perpendicularly to the stratum wnich 
lies considerably below the surface, and tiie 
working the stratum by roads and gate- 
heads and raising the stone to the surbce 
by machinery; or carrying it underground 
through a tunnel, in tne same way as coal 
is usually got, as well as iron ore, constitute 
the working a mine. Bex v. Sedffieg, 2 & 
& Ad. 65. 

5. Winning stone by miniM— Beser* 
vation. In a conveyance of land in North- 
umberland, a reservation was made to the 
grantor of all * * mines or seams of coal, and 
other mines, metals or minerals *' under the 
land granted, with liberty to dig, bore, 
work, lead and carry away the same, and 
to make pits, etc. : Held, varying the decree 
of Kindersley, V. C, that the term ''nun- 
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erals** included freestone, but that the grant- 
op had only liberty to get the freestone by 
nnderground mining, and not by working in 
an open quarry. Bell v. Wilson, L. R. 1 Ch. 
App. 302; 1 Dr. & Sm. 395. 

6. BeserTation Inolading quarries* 

A reservation of " all mines and minerals 
lying and beinff within or under the said 
lands or gronn£, includes every species of 
mineral which is wUhin the land, as distita* 
guished from under it, and clearly includes 
quarrying as well as mining, using both of 
tnoee words in their special sense. Midland 
B. Co. V. Ch^ekley, L. R. 4 Eq. 25. 

7. Beserration of ^^mlnes" and <<iiiiii« 
ends." A reservation of "mines," when 
combined with the more general word min- 
erals, carries a surface working for the min- 
ing of China clay. Hext v. GUI, L. R. 7 Ch. 
App. 700; 41 L J. Ch. 766; 3 Moak, 674. 

A reservation of mines and minerals, con- 
strued as a reservation of substances of a 
mineral character, which could onl^ be 
worked by means of mines, as distinguished 
from quarries, and that limestone quarries 
out of^ the surface were not within the ex- 
ception. DarvU v. Roper, 3 Drew, 294; 24 
L. J. Ch. 779. 

8. Steae* Stones got from quarries are 
minerals. MiekUthwaiU v. Winter, 6 Exch. 
641; 20 L. J. Exch. 3ia 

9. Lime works. Lime works are not a 
mine. Bex v. Alberbury, 1 East, 534. 

10* Severanee* It is competent for the 
proprietors, being the owners of the entire 
fee, to separate the quarry of stone from 
the surface of the earth, and make distinct 
possessions and different inheritances of the 
soil and its products, and of the stone which 
underlaid them; and when so separated, the 
quarry retains all the Qualities of real estate, 
so as to be held ana transmitted in like 
manner. Green v. Putnam, 8 Cush. 27. 

11. Dower.— A widow is dowable of a 
lime quarry which was owned by her hus- 
band, and had been opened ana wrought 
during her coverture. Moore v. BoUins, 46 
Maine^ 493. 

12. Dowager extendiag quarry. A 

husband died seised of a tract of land of 
four acres in extent, consisting of a slate 
quarry, mostly below the simace of the 
ground, but partially above ground. One 
Quarter of an acre of the quarry had been 
dug over, and the practice was to take a 
•ection of ten or twelve feet square on the 
surface, and go down to a certain depth, 
and then besin on the surface again: JUeld, 
that not only that portion of the quarry 
which had been actually dug, but the whole 
extent owned by the husband must be con- 
sidered as opened, and so the widow was 

21 



entitled to a dower in the same. BiUinge v. 
Taylor, 10 Pick. 46Q. 

18. Quarrying amounts to possession. 

Quarrying stone from time to time, within 
a lot of fifty acres, for a space of 25 years, 
and a claim of title by deed: Held, a suffi- 
cient adverse possession to maintain a recov- 
ery in ejectment. Jackson v. Olitz, 8 Wend. 
44a 

See Mines; Stone. 

QUARTZ. 

1. Exeindes plaeers. The word quarts, 
used in a deed of a mining claim, treated 
incidentally as descriptive of a lode claim, 
as distinguished from a placer or '* surface 
mining" claim. Kinney v. Con, Virg, M, 
Co., 4 Saw. 407. 

QUICKSILYEB. 

1 . New Almaden qaieksilver mine ease. 

For decisions upon title and boundaries, see 
U. 8. V. FoseaU, 20 How. 413, S. C, 21 
How. 446; and the FossaU Case, 2 Wall. 
649; but these cases involve no mining 
points. 

History and title of the New Almaden 
quicksilver mine, with review of Spanish 
system of mine grants. (7. 8, t. CastiUero,, 
2 Black, 17. 

2. New Idria Mine. Validity eC pro- 
ceedings to confirm the Mexican grant of 
the rancho containing the New Idria quick- 
silver mine. McGarrahan v. Hew Idria M, 
Co., 49 CaL 331. 

QUIETING TITLE. 

1. Possession— Complaint. In an ac- 
tion to quiet title to a mining claim, under 
section 264 of the Practice Act, a possessory 
title in the plaintiff is sufficient. Prahis v. 
Pacijic G. ilk S. M. Co., 36 Cal. 30. 

An averment in the complaint filed in 
such action, that plaintiffs were ^^reatly em- 
barrassed in the use and disjjosition of the 
mining claims, and that their interest there- 
in was depreciated *' by reason of the possi- 
bility of title in this defendant," is a suf- 
ficient allegation of injury under the statute, 
to maintain the action. Id. 

2. Possession of claim necessary. To 

maintain an action under section 254 of the 
Practice Act, to quiet title to mining claims 
on the public domain, there must be posses- 
sion, actual, or at least constructive, in the 
plaintiff at the time of commencing the ac- 
tion, and a comi>laint which fails to aver 
such possession, is demurrable. Pralus v. 
Jefferson G. ^ 8. M. Co., 34 Cal. btA. 

8. Water— Possession— Practice. A 

party who is not in the possession of water 
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cannot maintain an action under section 
254 of the Practice Act to determine an ad- 
verse claim to it Nevada Co, v. Kidd, 37 
CaL 283. 

4. Possession irot bj force — KeTada 
practice. In an action to quiet title to a 
mininff claim, brought under section 256 of 
the Nevada practice act, the fact that 
plaintiff acquired his possession vi et armis 
cannot be inquired into. Scorpion S, M, Co, 
V. Mar9ano, 10 Nev. 370. 

In such action the burden of proof is 
upon the defendant, if he admit possession in 
plaintiffs, to plead and prove good title in 
iiimself. Id.; overruling BUmUU v. WU- 
liarHS, 9 Nev. 161. 

5. Diylsion of DraiBagre Water. A 

bill may be brought to <}uiet the enjoyment 
of mines before the decision of an issue at 
law, otherwise the mine might be ruined in 
the meantime. And the rule was in this 
case extended to the protection of an an- 
cient stream of water, supplied by mines, 
which defendants threatened to divert by 
driving new adita. Falmouth v. Innit, 
Mosely, 87. 

6. Ditch— Defective lien proceeding. 

Bill to quiet title under section 254, Cal. 
practice act, applied in case of ditch sold 
under alleged illegal proceedings under the 
mechanics lien act. Head v. Fordyce, 
17 Cal. 149. 

7. Outstanding lease— Clond on title. 

An outstanding lease of the right to mine 
coal, procured oy fraud, is a cloud upon the 
title which a court of equity will decree to 
be cancelled. Stewart's Appeal^ 78 Pa. St. 
88. 

QUO WABBAOTO. 

1 . Use of abbreviated name. The use 

of an abbreviated name, "Ophir Copper, 
Silver and Gold Mining Company," instead 
of the real corporate name, **Ophir Cop- 
per, Silver and Gold Mining Company of 
J^lacer county, California,'* is not a usurpa- 
tion, and will not support a proceeding to 
oust it of its franchises. People v. Bogart, 
45 CaL 73. 

2. Ministerial Officers. Courts can- 
not remove the private or ministerial officers 
of a mining corporation. Neall v. HUl^ 16 
Cal. 146. 

Thepower of the court to remove corpor- 
ate officers applies only to those who are 
entrusted by law with the management of 
its affairs, and a motion in such cases be- 
longs only to the law side of the court Id. 

BAILBOAD. 

1. Sarfiice Support. A grant to a rail- 
road for railroad purposes carries the right 
of support, although the minerals are re- 



served. Caledonian R, Co, v. Sprot, 2 Mac- 
queen Sc. app. 449. 

And for a case ^here the mine owner 
was restrained from working under Um 
road until he gave security agamst dAmagei, 
see Caledonian Co. v. Belhaven, 3 Id. 56. 

2. Snrfkce support to beavj naisiry. 
A vendor of land!^ having sold it under aa 
act of Parliament to a railroad for rsilrotd 
purposes, the minerals being reserved, csn- 
not work the minerals reserved to the 
in j ary of a superstructure placed by the rail- 
way above, although such structure be a 
bridge built so as to require more than 
usual support. Elliot v. I^-thecutem R, W, 
Co,, 7 H. L. Ca. 33a 

5. Extent of. The right of supnoit to 
a railroad (over mines) when the suitaoe is 
sold for railroad purposes, attaches even 
beyond the limits of tne land sold. Id. 

4. Bridge — Support — Eminent is- 
main. The right of lateral support be- 
long to a railr(MMl and to a bridge of extra- 
ordmary weisht, against a party who baa 
sold land to tne railroad company, altbonsk 
such sale was made as the reralt of tnt 
compulsory power given to the company. 
And!^ the owner of tne adjoining land may 
be restrained from workmg mmes to tht 
threatened injury of such Giteral support 
North-eaMem R, R. Co. v, ElUott, 30 L J. 
Ch. 160; 32 Id. 402. 

6. Support—Pureiiase of minenk. A 

railway act providing for the purchase of 
lands for railroad purposes, with reserva- 
tion of the minerals to the owner of the 
lands so purchased, must be construed to 
give both lateral and vertical support, al- 
though the sale to the railway was compul- 
sory, and an injunction was awardea to 
restrain the working of minerals of great 
value underneath in any such manner as to 
occasion damage to the railroad. NorA- 
eastern R. R, Co, v. Cropland, 32 L. J. Cb. 
353; affirming S. C, 2 Jo. & H. 565. 

6. Sale of surface to, reserving mii- 
erals. A railroad company was empov- 
ered by special act to take lands, the act 
providing for compensation toparties own- 
ing mines interfered with. The owner of 
the surface, subsequenUy, by private sale, 
without re^;ard to the act, sold the had 
adjoining his mine to the railroad, reserriog 
the minerals. Afterwards, upon attempt- 
ing to extend his mine underneath the sur- 
face sold, it was found that the railroad 
interfered with its extension in that dire^ 
tion. But there being no reservation or pro- 
vision for such inconvenience at the time of 
the sale of the surface, it was held, that tbe 
owner of the mine was not entitled to dam- 
ages, and was bound so to work as not to 
interfere with the road. Rex v. Lerit * 
Selby R. W. Co,, 3 A. & £. 686. 
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7. Mine Injared bj railroad eieaTa- 
tlons— Porooii strata nneoTered— Damage 
not readied bj original award. The 

plaintiffs were owners and occupiers of a 
coal mine, whicb, as well as the surface- 
land, formerly belonged to the same owner. 
A railway company to whose rights and 
obligations the defendant sncceeded, pur- 
cha^d under the powers of their act of 
Parliament, the surface-land for the pur- 
pose of their railway, and constructed it 
thereon. The company cut and removed 
upwards of twenty feet in thickness over 
the plaintiffs* mine to get the level at which 
they laid their rails. The soil was clay, 
impendous to water; by removing it a por- 
ous rock was reached. The soil was in a like 
manner cut awajr by the company along 
the length of their une to a lower district 
of country through which a brook flowed. 
The railway was carried over the brook by 
a flat bridge. The line of railway sloped 
downwards from the bridge to the part over 
the plaintiffs' mine. The bridge was suf- 
ficient to let the ordinary water of the 
brook pass, but was an impediment to the 
passage of water in large floods. The com- 
pany were reouired by their act of Parlia- 
ment to make and maintain sufficient 
drains. At the time the railway was made 
the plaintiffs' mine was not worked within 
forty ^ards of it, and drains were made at 
the side of the railway sufficient to carrv 
off the water. Subsec^uently the plaintiffs 
gave the defendant notice of their intention 
to work the mine under the railway. The 
defendant having declined to nurchase the 
mine, the plaintiffs worked under the track, 
when, from no fault or negligence of theirs, 
but as a natural consequence of fair and 
lawful working, the railway sank and con- 
tinned to do so from time to time. The 
defendant threw materials of a porous 
character on the sunken parts, but aid not 
repair or puddle the drams. In the year 
1800, a flood happened and the water, part 
of which would nave escaped but for the 
bridge, flowed down the railway and in 
consequence of the high ground between 
the brook and the sunace over the mine 
being removed, it reached that spot, and 
togeUier with the water falling there and 
the springs arising in the cutting, pene- 
tratea into the mine for want of efficient 
drains: Held, in the Exchequer Chamber 
(affirming the judgment of the court 6i 
exchequer), that the defendant was liable 
in an action for the damages sustained by 
the plaintiffs, and that the claim was not 
one which could have been enforced under 
the eompensation clauses of the Railway 
Clauses Consolidated Act, 1845. BagnaU 
V. London «fc N. W. R. Co., 1 H. & C, 544; 
7 H. & N. 723. 
8. Mnft pay for minerals or take con- 



seqaeneea. The obvious intent of a le^^- 
lative act allowing a railroad to pass over 
mineral lands, givmg the railroad an option 
to buy the mine is, that in case they de- 
cline to buy, the mine owner shall possess 
his property intact Declining to purchase 
they are liable to damages ultimately caused 
by the working of the mine and the opera- 
tion of the rcMkd, aside from the original 
compensation. BagnaU v. London & N, W, 
R. Co., 1 H. & C. 544, affirming 7 H. & N. 
723. 

9. Mining Co. holding R.R. oharter— 
Construetion* A company being author- 
ised to hold land and *' mine for coal, oil 
and other minerals," and to construct a 
railroad to connect with some other road, 
or with a navigable stream : Held, that if 
they held no land they could construct no 
road, and that their cluirter only authorized 
a road to carry off their own products. 
Warren <b F, R. W. Co. v. Clarion Land Co., 
54 Pa. St. 28. 

10. U. 8. grants to Paeiflc R.B. The 

Pacific Railroad companies take the lands 
^ranted to them by the acts of Congress of 
1862 and 1864, subject to ditch rights 
vested prior to the mining act of Congress 
of July 26, 1866, where, under the pro- 
visions terms of those grants, their equity 
had not vested; and such equity did not 
vest before the certificate called for in the 
acts had been made by the President or 
Commissioners as to the completion of each 
section of 40 miles. Broder v. Natoma W. 
Co., 50 CaL 621. 

11. Mineral lands under road bed of 
Pacifie Railroad. The right of way over 
a strip of land two hundred feet in width 
on each side of its road, granted to the 
Central Pacific Railroad company by the 
second section of the act of Congress passed 
July Ist, 1862, extends to and covers all 
public lands, whether mineral or not. The 
proviso to section 3 of said act, excepting 
mineral lands from its operation, refers to 
the alternate sections granted to said com- 
pany, and has no reference to the grant of 
the right of way in section 2. Doran v. 
CeiUral Pacific R. R. Co., 24 Cal. 245. 

12* Mining company abandoning its 
railroad* A mining company holding a 
special charter, wherein is conferred the 
right of building a railroad, with the privi- 
lege reserved to others to send their pro- 
ducts over the same, is not bound to main- 
tain such road, nor prevented from em- 
ploying any cheaper means of transportation 
which will dispense with the necessity of 
maintaining such railroad. It is not bound 
to«operate such road after its own interests 
cease to require it. MonUU v. Consolidation 
Coal Co., 45 M4. 16. 
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18. Expert testimonj on railroad eon- 
straetlon* The judge, in his instructions 
to the jury, is not required to settle ques- 
tions of science. Therefore, in a contest 
about railroad work, when two engineers, 
examined as witnesses, adopted different 
modes of measurement— one oy the ** aver- 
age of end areas,*' the other the ' * prismoidal 
formula"— it was not error to leave it to the 
jury to adopt either in their discretion. 
Sewanee M, Co. v. Best, 3 Head, 701. 

14. Negligence* Defendant, in order 
to get his ooal to the river, built a railroad 
from his mines to the landing. This road 
crossed a turnpike. By consent of the 
turnpike company, the defendant raised 
the road-bed and built a bridge over his 
railway, making it part of the turnpike: 
Held, that it was the duty of defendiuit to 
keep such bridge in repair. Hays v. Oal" 
lagher, 12 Pa. St. 136. 

The bridge was 18 feet wide and 10 feet 
in length, and oru^nally had rails on each 
side, which defencutnt had allowed to decay: 
Held^ that he was liable for an accident, 
where a foot passenger had fallen from want 
of sufficient side protection to the bridge. 
Id. 

RECEITER. 

!• BlMretiOB* The appointment ot a 
receiver is a matter of sound discretion, 
and the court must be convinced that it is 
needfuL It is a strong measure and can- 
not be exercised doubtingly. Chicago Oil 
Co. V. C S. Petroleum Co., 57 Pa. St 83. 

Where a party has title and possession 
under a lease in writing, enjoving rights 
apparently legal, a receiver will not be ap- 
pointed, unless under urgent and peculiar 
circumstances. The plaintiff must show a 
clear right or a prima facie right, with such 
circumBtances of danger or probable loss as 
will move the conscience of^a chancellor to 
interfere. Id. 

2. Discretion— Prima CMie showing. 

The exercise of the power to appoint a re- 
ceiver rests very much in the aiscretion of 
the court, exercised in view of the circum- 
stances of the case, one circumstance beinj^ 
the probability of the plaintiff being ulti- 
mately entitled to a recovery, and the party 
asking for a receiver must first show a 
prima facie case. Copper Hill M, Co. v. 
Spencer, 25 Cal. 11. 

8« Jnrisdiction* A receiver may be 
appointed to preserve the property of a 
mining partnership. Sheppard v. Oxer\ford. 
See IKay & J. 491. 

And to carry on its workings in foreign 
countries. Id. ^ 

4. Practlce--JarisdietioB. After ver- 
dict and judgment for plaintiff, in an action 



to recover possession of real estate, and 
while a motion for a new trial is pending 
a receiver of the rents and proceeas of the 
property in dispute may be appointed, if 
the facts of the case are such as wamnt 
it. WhUney y. Buckman, 26 CaL 447. 

6. Practice* The entry of a non-iiiit 
u|>on the trial of a case to try title io a 
mine, pending which trial a receiver had 
been appointed, does not o^rate sfr « to 
discharae the receiver; neither aces the 
filing of motion for a new trial operate as 
a stay of proceedings so as to prevent an 
order by tne court tor the disdiarge oi the 
receiver. Copper Hill M. Co. v. Spencer, 
25 Cal. 11. 

6. Jnrisdiction— RL^htaof tliirdMr. 
ties. It is competent for a court of cnaa- 
cery, by an interlocutory order, to take 
possession of a mine which is the sabiect 
of litigation, pending the proceedings; DOt 
when the rij^ts of thira persons, in no 
manner parties to the suit, and who hare 
purchased in good faith, have intenrened, 
such power should not be exercised. Led 
V. Karrick, 13 Iowa, 344; 8 Id. 150. 

7. Appointment witiiont praier. If 

notice is given of an ai)plication for an in- 
junction, and the petition prays for an in> 
junction, the judge, on the hearing, may 
appoint a receiver, if the facts make out a 
proper case for a receiver, where no objectioo 
is made on the ground of want of notice of 
the application. Whitney v. Budbnajn, 26 
Cal. 447. 

8. Partnersliip— Inconvenience caasM* 
ered* The expenditure made and the hat 
ard run by defendant in opening a ooal 
mine, considered upon appbcation for re- 
ceiver, based on a claim ot partnersh^ not 
made until the success of the adventure waa 
assured, and the motion denied. Norws^ 
V. Rwoe, 19 Ves. Jr. 144. 

9. Partnersliip mine — DiasolatlM. 

Where tenants in common of a mine have 
been working it in partnership, or where the 
mine itself is the {lartnership property, the 
court will not appoint a receiver or manager 
at the instance of one of the partners, in a 
suit which does not seek to dissolve the 
partnership. Roberts v. Eberhardt, 1 Kay, 
148; S. C. 23 Eng. L. & E. 245; 23 Lav 
J. Rep. (N. a) Ch. 201. 

Nor even in a suit to dissolve the part- 
nership will the court appoint a receiver on 
an interlocutory application, merely upon 
evidence that the partners do not co-<H)erate 
in the management of the business; out to 
sustain such an application, it mast be 
shown that one partner has interfered ao as 
to prevent the ousiness being carried on. 
Id. 
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10. Partner Appoiated. Upon appoint- 
ment of a receiver of s colliery about to be 
sold, the decree allowed any partner to pro- 
pose himself for such office, but without 
salary. Wild v. Milne, 26 Beav. 504. 

11. TeBaats in eommon— Dteagree- 
■lent. The parties were tenants in com- 
mon, of lands and mines, and the defendant 
was in the possession and had the manage- 
ment of the mines. The parties not agree- 
ing in the management, a receiver was ap- 
pointed by the court Wynget y. HecUheoU 
cited, 4 Y. & C. 187. 

12. Mortgagee and partner— Aeeonnts 
— ^Mismanagement* upon motion for a re- 
'eeiver by mortgagee of mines in possession, 
who had become a partner by purchasing 
shares in them, the motion heme based on 
alleged mismana^ment, and excluding the 
mortgagor from interference: ffeld^ that a 
mortgagee in possession of mines is not 
bound to expend more than a prudent 
owner; 2. That if deprived of possession on 
the ground of mismanagement, it must be 
of a clear and specified nature; 3. That the 
mortgagor has a right to insist on the keep- 
ing of regular accounts, and to have con- 
stant access to the accounts; 4. That the 
mort^pgor had a clear right to control the 
working of the mines, subject to the equi- 
ties of the mortgagee; 5. That the mortgage 
relationship did not extinguish the duties of 
the parties as partners, nor vice versa; 6 
Upon the facts of the case, motion to ap- 
point a receiver denied. Botoe v. Wood, 2 
Jac & W. 563; a C. 1 Id. 315. 

18. Conttnnlnff the werk— Partners 
dlaagreelnr* If it is shown to the court 
that a sudden stoppage of the working of 
the mines would work material injury to 
the interest of the partners, the court may 
direct a continuance of the same by the 
receiver, until such time as the work may 
be advantageously stopped, or until the 
partners may make some arrangement for 
the sale or disposition of their interests 
which will allow a continuation of said 
work. Levi ▼. Karriek, 8 Iowa, 155; S. C. 
13 Id. 844. 

14. Appeintment, pendinjr suit, W 
prerent ieoding* In a suit by the pur^ 
chaser of a coal mine to rescind the con- 
tract on the ground of fraudulent misrepre- 
sentations, it being essential that the mine 
shonld be kept at a going state (to avoid 
flooding), the court, upon the application 
of the purchaser, who was in possession of 
the colliery, appointed a receiver and man- 
ager until the nearing. Oibbe v. David, L. 
B. 20 £q. 373. 

Such receiver appointed on the principle 
that the ownersiup was uncertain, and 
upon the particular facts of the case. Id. 



15. Disposition of ore-^Oamishment 
—Creditors* Howard contracted to sell 
Warner a stock of ^ods and a lot of land, 
to be paid for in iron ore delivered in in- 
stallments. Before payment, T., a cred- 
itor of H., attached the land and gamisheed 
W., who then brought suit a^inst H, and 
T. to obtain conveyance, and had a receiver 
appointed for the ore. Afterward Mc- 
Cfombs, another creditor of Howard, gar- 
nisheed W. and the receiver, and both cred- 
itors having obtained judgments, the latter 
brought this suit to subject the ore in the 
hands of the receiver to his claim: Held 
(without passing upon the validity of the 
garnishments at all), that T., by virtue of 
his attachment of the land, had the prior 
equity as against McC^ombs to have the ore 
appropriated on his judgment. McCombs 
V. Howard, 18 Ohio St. 422. 

16. Daring period for redemption. 
The purchaser at judicial sale of a mining 
claim may, where the judgment debtor re- 
mains in possession, working the claims, 
and is insolvent, h)ive a receiver appointed 
to take charge of the proceeds during the 
period allowed by statute for redemption. 
HiU V. Taylor, 22 Cal. 191. 

The complaint stated that at a foreclosure 
sale plaintiff purchased an undivided one- 
third interest in a tract of mining ^und; 
that the mort^^agor was in possession and 
insolvent, and in connection with the own- - 
ers of the other interests was working the 
claim and taking the proceeds; that ^fore 
the expiration of the period of redemption 
the claim would be worked out and its 
valne destroyed, and prayed judgment for 
the amount already reoeived by tne debtor 
since the sale, and that during the period 
of redemption a receiver be appointed to 
take chaj^ of the proceeds: Ileld, that 
on the facts stated, plaintiff was entitled to 
the relief sought, and that an order sus- 
taining a general demurrer to the com- 
plaint was erroneous. Id. 

17. Carrying ont existing eontract— 
Partner's liability* Defendants by written 
contract agreed to nay for six tons of iron 
ore per day at three aollars per ton for twelve 
months. During this period, at the in- 
stance of one of the defendants, a receiver 
was appointed to take charge of the furnace. 
The plaintiffs continued to furnish ore un- 
der tne oontltect to the receiver. There was 
evidence to show that the business was 
managed in the interest of the defendant, 
who secured the appointment of the receiver: 
Held, in a suit a^inst the firm, that the 
defendants were liable for the price of such 
ore. Curtin v. Mut^ord, 53 Ga. 168. 

18. Oil wells — Forfeiture - Donbtful 
case* A receiver of the produce of oil wells 
will not be appointed in a doubtful case. The 



Digitized by 



Google 



310 



RECEIVER, 



right to be protected must l>e clear and 
definitely estaolished. It will not be grant- 
ed in aid of a party seeking to enforce a 
supposed forfeiture, denied and contested 
by the defendant, and not apparent to the 
court Oil Co. y. Petroleum Co., 6 Phila. 
521. 

19. Title— KoAiBds—8t«ppAg« of mlae 
— InsolTeney— Pnetlee. A receiver ought 
not to be appointed, in a suit involving the 
title of miningproperty, where, on account of 
there being no fund»in his hands, it involves 
a stoppage of the works, in a case where there 
is no allegation of the insolvency of the de- 
fendants, or that the property is being in- 
jured by their mismanagement. Carter v. 
Hoke. 64 N. C, 34a 

20. FresiunpUoii in fkTor of liif acts. 
On an application to the court after final 
judgment, for an order for a receiver to pay 
over to the prevailing party money in his 
hands as receiver, it will not be presumed 
that the receiver has transcended his duties 
and taken possession of property to which he 
was not entitled, Whitney v, iuckman, 26 
Cal.448. 

21. Notice— EmerroB^. It is a sen- 
eral rule that notice sneuld be given of an 
application for a receiver, but there are ex- 
ceptions to the rule, as where immediate ac- 

• tion must be taken to prevent great injury, 
e, g.y the threatened removal of engines 
from oil wells in active operation; and es- 
pecially where it is not sought to dispos- 
sess a party of his own property, e. (/., the 
interfering party being a constable with a 
distress warrant. Oil Run Co. v. Oale, 6 
W. Va. 526. 

22. Mineral gpringt. Plaintiff sued 
in eiectment for the recovery of a tract of 
land containing soda springs, and had a ver- 
dict in his favor. Pending a motion for a 
new trial, he filed his petition, averring 
that the springs were of a monthly value 
of $500 wnen the water was bottled and 
sold, for which purpose buildings had been 
erected at such springs by the plaintiff; 
but that defendants hful cut a tunnel near 
the springs and just outside the plaintifTs 
buildm^, tapping the "vein of water," re- 
sulting m its escaping, so that it became 
wholly wasted and of no use to either; that 
the defendants were insolvent, etc.; pray- 
ing for an injunction. There was no 
prayer for a receiver. Among other 
things, the defendants denied that the 
spring was embraced in the recovery. 

But the judge refused the injunction 
and appointed a receiver, with directions 
to collect the water, bottle and sell it, and 
retain the proceeds: Held, on appeal, a 
proper case for a receiver, and that a re- 
ceiver might be appointed without a prayer 



to such effect Whitney t. Buehman, 26 
CaL 447. 

28. Colliery* A coDieiy is to be con- 
sidered in the nature of a trade; and where 
persons have different interests in it ass 
partnership, and where the part owners 
cannot agree, the court will appoint a re- 
ceiver to manage it Jefferye v. &wOi, 1 
Jac & W. 2d8. 

24* Mismanaged corporation. A court 
cannot appoint a receiver or decree the 
winding up of the affairs of a oompanv and 
sale of its property on allegations 'of mis- 
management by its trustees, for its jurisdic- 
tion in such case is over the ofScers person- 
ally. NeaJX V. Hiil, 16 CaL 146. 

2&. Mine in defendant's ponenieB. 
The 11 and 12 Geo. II, c 10, does not 
authorize the appointment of a receiver 
over mines in tde respondent's posseasion. 
Frere v. Hibemian M. Co., 2 Hog. 30. 

20. Appointment in another Stite. 
Where the property of a mining corpor- 
ation organized in one State consists of 
real property (mines) in another l^te, the 
title to such property cannot pass to a re- 
ceiver appointed in the court of a State 
where the property is not situate. Simpimi 
V. SmUh ^ Parmelee O, M. Co., 56 How. 
Pr. (N. Y.) 56. 

27* Co-owner ma^ act* A co-owner in 
a mine may be appointed the receiver hr 
the master. Jefferye v. SM^A, 1 Jac. & W. 
298. 

28. Order Tacated. The court has 
power to vacate the improvident appoint- 
ment of a receiver. Copper Hill M. Co, r. 
Spencer, 25 CaL 11. 

29. Expenses of. A receiver <tf a col- 
liery being appointed, the court decreed 
that the out-goings should be paid cot of 
the proceeds, the plaintiff to supplv any 
deficiencv, reserving the taxing of the ex- 
penses ultimately ^^inst the losing party. 
Qibbe V. David, t.fi.^ £q. 373. 

80. Costs. Where a mine had been j>nt 
in possession of and worked by a receiver 
pending the trial of the title: Held, that in 
the absence of any exceptional facts, the 
costs of the receiver should be charged to 
the losing party, and could not be taken 
out of the proems of the mine. Ermmr. 
CoUier, 2 Mont 605. 

81. Preferred to ii^nnction. Coortsof 
equity should be ^ry cautious in ^[ranting 
injunctions to stop mining operations, be- 
cause such stoppage is luike opposed to 
public policy and to private justice doe to 
the party, who might ultimately be fonnd 
to be the owner. The better course is not 
to prevent the working of the mine, bat to 
appoint a receiver. I>eep River 0. M. Co. 
V. Fox, 4 Ired. Eq. (N. C.) 61. 
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BECORD. 

1* Possessory elaim* Where the title 
of all parties resta upon possession alone, 
and A. sells land to B. hy a conveyance not 
recorded, and afterwards, and while B. is in 
possession, claiminff the entire property 
under his deed, which has not been re- 
corded, A. sells to another party, by a 
deed which is at once placed on record, the 
second purchaser will be deemed to have 
purchased with notice, and will not be con- 
sidered as a subsequent purchaser in good 
faith. Partridge v. MeKtnney, 10 Cal. 181. 

But if B. has left his possession, and at 
the time when he is out of possession, A. 
seUs to another, the second vendee would 
be considered as an innocent party pur- 
chasing without notice. Id. 

2. Priority. One Clarke, in 1832, con- 
veyed the coal under his land, to Kennedy. 
The deed was recorded December, 1834. 
In February, 1834, Clarke sold his land 
generally to Neel, by articles which were 
not recorded; but Neel took possession and 
paid all the purchase money oefore he had 
anj notice of Kennedy's title. Neel re- 
ceived a deed under the articles in 1835, 
and recorded it in 1836: Htld^ that Kennedy 
had the better title to the coal Pa, Salt 
Co, V. Neel, 54 Pa. St 9. 

8. Notice of prior deed A person be- 
ing about to purchase land (a minmg claim), 
was told by the recorder that the vendor 
had eiven a deed to another person, which 
had been brought to the office for record, 
but withdrawn without being recorded: 
'Held^ that this was sufficient to put the 
intending purchaser upon inquiry as to the 
prior deed. Lawlon v. Gordon^ 3/ CaL 202. 

4. Notice by possessIoB* Possession 
of a mining claim by working or superin- 
tending work, under an unrecorded deed, 
is sufficient to put a subsequent purchaser 
upon inquiry; and the recordea deed of 
such subsequent purchaser is not conclusive 
Jttainst the prior purchaser in possession. 
Fair v. Stevenot, 29 CaL 486 ; see Kinney v. 
Con$, Virginia M, Co,, 4 Saw. 450. 

&• District record— Traasfer of olaim. 

The entry of the sale of a mining claim 
made by the recorder of a mining district, 
in a book kept for the record and transfer 
of mining claims, and authorized by mining 
customs and laws in fprce in the district 
where the claim is situated, is admissible 
in evidence to prove the sale of the claim, 
unless objected to. Such entry is at least 
secondary evidence of the sale. St, John 
V. Kidd, 26 Cal. 263. 

6. Second record after records bnnit. 
Where the original records of a mining 
district had been burnt, and the miners 



had passed a resolution requiring claims to 
be l^^in recorded, such second record is 
admissible, at least for the purpose of show- 
ing compliance with the rules of the district 
MeQarrUy v. Bpington, 12 Cal. 427. 

7. Custom— Original notice— Admis- 
sion of record* Where the plaintiff's title 
to a quartz mining claim depended upon 
an alleged custom to record quartz claims in 
the office of the recorder of the county, 
the record from such office is admissible to 
show the fact of plaiutifiTs claim having 
been recorded, and as tending to prove the 
existence of the custom. Ana if such 
record is itself the original notice of loca- 
tion, it is admissible to prove the contents 
of plaintiffs notice. Pralus v. Pae\fic O, 
^S. M, Co., 35 CaL 30. 

8. Mining district— Record not neces- 
sary. Proof of a record is irrelevant with- 
out proof of some rei^lation making a rec- 
ord obligatory, or giving it some effect. 
The public law does not of itself create any 
such office as mining recorder, nor does it 
make the recording of claims obligatory, so 
as to give a record any effect. Golden 
Fleece M, Co, v. Cable Con, Co., 12 Nev. 
312. 

The record is to be provided for, and its 
effect determined by local laws or regula- 
tions of miners in the respective mining dis- 
tricts : and if they fail to provide for a rec- 
ord, then none is required. Id. 

RELATION. 

1. Jnnior and senior patents and loca- 
tions. The doctrine of "relation" cannot 
be applied so as to cut off the right of the 
earlier patentee under a later location. 
Eureka Con. M, Co, v. Richmond M, Co,, 4 
Saw. 302. 

RELOCATION. 

1. Same as new discovery. The relo- 
cation of an abandoned claim by a pros- 
pector, outfitted by another under an 
arrangement to share equally in all discov- 
eries, etc., treated the same as if the nros- 
pector had located a new discovery. 3fiir- 
ley V. Etmi; 2 Colorado, 300. 

2. Second location by same locator* 

If a party relocate upon his own claim, 
under a new name, he cannot acquire title 
by this means to more than the law allows 
him to locate, but that which he has a 
right to relocate would pass by his deed, 
notwithstanding the nullity of the reloca- 
tion as to the excess. PhUlpota v. BUudeL 
8 Nev. 61. 

41. Several owners— Forfeited claim. 
If several, as tenants in common, locate a 
mining claim on the public lands, and, by 
failure to oomply with the local mining 



Digitized by 



Google 



812 



RELOCATION— RENT. 



1aw«» forfeit the same, it may be relocated 
by a part of the first locators, along with 
others who were strangers to the first loca- 
tion; and the tenants in common, whose 
names are left out in the notice of reloca- 
tion, oeaae to have any interest in the mine. 
8tramg€ t. Byan, 46 CaL 33. 

4. While In dosmmIob of others— In- 
itraetion eonntnied* An instruction of 
the court below directed the jury to find for 
the defendant if they believed that a certain 
company located the claims "at a time when 
thev were open and subject to appropriation 
under the local usage of the district: Held, 
that this instruction did not imply that a 
relocation on account of failure to perform 
work under the rules, could be made while 
a party was in actual possession of the 
elaim. Bradky v. Lt4^ 38 CaL 362; Bprague, 
J. filing dissenting opinion, p. 368. 

6* Forfeited claims. Mining claims, 
which are forfeited, can be relocated by 
any person who complies with the rules and 
customs of the district in which they are 
situated. Kmgy, EdtoanU, 1 Mont. 235. 

6* By aliens. When the first daimant 
who takes up the claim is not a citizen, or 
has forfeitea his right by non-compliance 
with the mining laws, or abandoned his 
claim, the mining ground staked off by him 
is open to location by any citizen of the 
United States. Oolden Fteeee Co, v. Cable 
Con. Co., 12 Nev. 312. 

See Location. 

BENT. 

1. Installments distinrnished from. 

The owner in fee of lands disposed of the 
mines under them to B. for the term of 
ninety-nine years by indenture, for the sum 
of 799iS pounds, payable in twelve annual 
installments to the vendor or his executors, 
reserving right of distress and of re-entr^r for 
non-payment with forfeiture of the previous 
payments. The same indenture contained 
a covenant that at the end of an outstand- 
ing term B. should have the surface also, at 
the yearly rent of 110 pounds reserved to 
the lessor and his heirs: Heldf the instru- 
ment obviously made a distinction between 
rents and purcnase mone v, and that the an- 
nual payment of a twelfth of the considera- 
tion was not a rent but a personal debt. 
Hathertonr. Bradbume, 13 Sim. 599. 

2. AdTanced rent— Appropriation of 
payments. Ou the eleventh of July, 1840, 
a. O. leased to £. & G. a granite quarry, 
called the Fox Rock Quarry, for six years, 
to commence the tenth of Isovember, 1840. 
The lessees stipulated to quarry and get 
out at least 40,000 cubic feet of stone, and 
to pay therefor one and one-quarter cents 



per foot, amounting to $500, or to ^y for 
that quantitv annually, by quarterly uistaU- 
ments. Before the execution of this lease, 
on the fifth of Jul^, 1840, the lessor gs?e 
to the lessees a receipt, acknowledgingthat 
he had received from them $866, **to be 
returned them in granite stone to the 
amount of 69,300 feet, between the tenth 
of November, 1840, and the tenth of No- 
vember, 1846, from mv ouarry, known hf 
the name of the Fox Rock Quarry:" Hdi, 
that the true interpretation of the sme- 
ment between the parties requires Uieee 
two papers to be taken together as one 
contract; they are to be construed with 
mutual reference to each other, and the 
amount mentioned in the receipt must be 
considered as advanced on account of lenti 
to accrue under the lease. Owings v. As* 
ery,7Gill. (Md.)405. 

The intent of the parties, no doubt, wti 
that these advances should be applied 
chronologically to the rents as they becsme 
due; but upon proof that only a part had 
been so applied, and that the lessees had 
paid other moneys in liquidation of prior 
rents, it was field, that they were entitled 
to have such advances set off against rents 
accruing subsequent to the time when, by 
chronolo^cal application, prior rents woold 
have extinguished them. Id. 

8. Advance rent against damafH, 

Where the lessor of a quarry has receiTed 
money in advance, upon agreement to apply 
the same upon the rents as they becoine 
due, the lessor cannot apply sucn numey, 

X'nst the will of the lessee, upon say 
r indebtedness, although arising oat ci 
the same premises; e. y. , he cannot hold it at 
payment for rubble stone taken by the 
lessee, whose lease only called for dimen- 
sion stone. Emery v. Owing*, 6 GilL (Md.) 
191. 

4, Coal rent — Lien ^-PennsyiTiais. 

Rent due on a coal lease is not a prior 
lien under the Act of April 6, 1890, relating 
to mortgages. A mort^sige of the leasehold 
will not be discharged oy a sheriffs sale of 
the term on execution against the lessee. 
Miner's Bank v. HeUntr, 47 Pa. St 451. 

5. Mignser of tlie term <<rent." A 

stipulation in a lease for the repayment of 
an improvement fund by "an additional 
rent of ten cents per ton on all coal taken 
out,** is a provision for the repayment of a 
loan simply, and the amount becomii^ 
thereby due is not rent properly so called. 
Id. 

6* Congtraetien—8aie of eoal demised. 

A demise of a coal bank for a term of yean 
in which the rent reserved is a fixed price 
per bushel for the coal to be taken from the 
bank, amounts to a sale of so many bnshela 
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as the tenant shall take during the term 
for the price fixed in the lease. TUey v. 
Mopers, 43 Pa. St. 404. 

7. BeserTed in Biissijui Iron. Com- 
mutation of rent payable in iron is not to 
be presumed from the payment and receipt 
as rent of a sum of monev equivalent to 
the value of the iron, though such payment 
has been uniform and has continued for 
more than twenty years. LilUy v. F^y 
A$iociates, 101 Mass. 432. 

8* DeTl86 of. The owner of a stone 

anarry, after having mortgaged and leased 
le same, devised it to his son, and directed 
that '*the Tents arising from the quarry be 
applied to dischaige the incumbrances on 
the same:" Held, that the rents due at 
testator's death passed to the devisee for 
the purpose of pajring the incumbrances, 
and that said clause in the will did not 
separate the rents from the reversion. Em' 
ery V. Ounngs, 6 GiU. (Md.) 191. 

9. Bequest of— Inglallments* A tes- 
tatrix demised the minerals under certain 
lands, in consideration of a surface rent 
and of a sum of £5,039 Is. 3d, to be paid 
by half-yearly installments at the rate of 
£750 per acre for such parts of the minerals 
as should be gotten oy the lessees, until 
the whole sum was completely paid, with 
powers of distress and re-entry m default 
of payment. At the death of testatrix one 
iDstaUment was due and unpaid: Held, 
that it was in the nature of rent, and 
passed under a residuary bequest in favor of 
charities. Brook v. Badky, L. R. 4 £q. 
lOS. 

10* DIgtrets— Constmetion. Upon a 
demise of mines, a power of distress for 
the rent reserved was granted to the lessor 
over **any lands in which there shall be, 
for the time being, any pits or openings by 
or throuffh which the coal or culm by the 
said deea demised shall, for the time being, 
be in course of working by the lessees, 
their executors, administrators and as- 
signs." The plaintififs, being assignees of 
the lease with notice, under a trust deed 
niade by the lessees for the benefit of cred- 
itors, sued the defendants for a distress 
made under the above-mentioned power, 
after the assignment, at pits not included in 
the demise, but referred to in it, and then 
worked by the lessees: Held^ that whether 
the power was or was not a valid power of 
distress against strangers, the plaintiffs, 
taking as assignees with notice, were bound 
by it DoMkl V. Stepney, L. R. 9 Exch. 185. 

11. CertaiBty— Digtret0. The rent of 
a quarry at a certain number of cents per 
perch (the amount varying with the kmd 
or quality of stone quarried) is a certain 
money rent within the meaning of the Act 



of 1834, relating to distress for rent Oroee 
V. Tome, 14 Md. 247. 

12* Lessees enjoined— Beeoapment of 
damages* Where ejectment had been 
brought by the lessors to try the question 
of forfeiture, under a provision of the lease 
which forbade the tenant to let the mine 
stand idle for a year, in which they failed, 
damages therefor could not be allowed by 
the jury in an action for the rent, but for 
the estrepement brought by them, which 
interrupted mining operations, damages 
were properlv allowed and assessed by the 
jury under the charge of the court TiUy 
V. Moyer9, 43 Pa. St 404. 

15. Fraud, to redaee eonditional rent* 

Where the lessee of a colliery, under coven- 
ant to pay a rent commencing the first 
quarter day after he had di^ed 1,000 
stacks of coisd, and to dig such coal without 
delay, etc, commenced work and dug that 
amount, " wanting only a small quantitv," 
and then employed his workmen in other 
works until tne approaching quarter day 
had elapsed, with the expressed intent of 
saviuff tne rent of one quarter: HM, that 
such mudulent contrivance should not de- 
feat the running of the rent from the first 
quarter day thus elapsed. Oreen v. Spar* 
row, 3 Swanst 408. 

14. Composition in money— Beason- 
able time to procure the iron for rent— 
Forfeitare* A lease for a thousand years, 
made in 1817, reserved a yearly rent, pay- 
able in quarterly installments of ten tons 
of Russia old sables iron, and gave a right 
to the lessor to enter on failure to pay the 
rent fifteen days after demand. At the 
time of making the lease the parties agreed 
in writing that until 1840 a certain amount 
of gold bullion should be received, in lieu 
of the iron, as rent On every, quarter 
day, from 1840 to the end of 1862, #212.50 
were paid, and described in the receipts as 
rent due according to the conditions of the 
lease; but during this period the value of 
Russia old sables iron aid not vary greatly 
from 185 a ton. Said iron has not been 
imported into this countrv for many years. 
On December 12, 1862, the lesssor notified 
the lessee that the rent due on March, 1863, 
must be paid in iron. On a bill in equity 
by the lessee, to enjoin the forfeiture of the 
lease for failure to pay the rent in iron: 
Held, that the lessor had still the right to 
demand iron for rent, but that the lessee 
had the right to a longer notice of his in- 
tention to do so. LUUy v. F\fly AsaoeicUee, 
101 Mass. 432. 

16. leeonnting— AdinstiLg tiie meat- 
nrement — Staeks. Bill for account of the 
rent of a mine retained for a year to suffer 
plaintiff to try an issue as to the quanti^ 
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of ooal which, hy the custom of the country, 
couBtituted a "stack," the resen'ation being 
one shillinjg; per '* stack," claimed by plaint- 
iff to consist of no more than seventy -two 
cubic feet, and Iw defendant to contain 
eighty-six cubic feet. Oecut v. Barker, 2 
Bro. C. C. 61. 

16. Winding-ap ict— Practice. A 

company which had taken a lease of a 
quarry, and covenanted for payment of 
tne rent, was ordered to be wound up, and 
the leasehold interest was sold under the 
winding-up. On the application of the 
lessor for leave to enter a claim for future 
rent, which had been refused bv the master 
of the rolls, it was ordered that a claim 
should be entered for the whole value of 
the future rent, with the qualification that 
the lessor should not receive more than the 
amount which the company might become 
liable to pay under the covenant; the order 
to be without prejudice to any application 
to dissolve the company, but no order of 
dissolution to be made without notice to 
the lessor. In re Hajftor OramU Co,, L. R. ; 
1 Ch. app. 77; reversing L. R. 1 £q. 11. 

17. Bent assigned as dower. Where 
a widow seised of one-third interest in min- 
end land makes an agreement with the heir 
seised of the other two-thirds, that each 
shall receive one-half of the rents or profits 
of the mines before thev are opened, the 
agreement may be regarded as an assini- 
ment of dower out of the other two-thirds; 
and such assignment, made by giving the 
dowager such distinct portion of the rents, 
will bind the heir and all privies in estate. 
Lenfers v. ffetike, 73 IlL 405. 

REPLEYni. 

1. Qescrlptlon—Ore. A writ of re- 
plevin for " at)out four hundred tons of iron 
ore, commonly called bog ore," is so indefi- 
nite as to justify a refusal to execute it. 
De WiU V. Mi>rriB, 13 Wend. (N. Y.) 49«. 

To what amount the word *' about" would 
limit or extend the number of tons con- 
sidered. Id. 

Such a writ does not justify the taking 
of a lot of 720 tons. Id. 

2. Recaption of ore. The recaption of 
ore replevied may be shown in mitigation 
of damages, upon a writ of inquiry. Id. 

8. Unwashed ore. The plaintiffs, hav- 
ing a mining lease, raised iron ore, which, 
being unwashed, and remaining mixed with 
the earth which adhered to it, was left in 
piles at the bank to dry: HM, that re- 
plevin would lie for its possession unwashed, 
notwithstanding the adhesion of the earth. 
Qreen v. Aehland Iron Co., 62 Pa. St. 97. 



4. Second replcTln for ore. Where 
DeWitt had repferied 350 tons of bo^ or 
iron ore which Morris caused to be sosed 
on a second writ of replevin, such second 
writ was quashed on motion, and the coatt 
refused to hear affidavits of ownership fikd 
by the party suing out the second wiit 
Morris v. De WiU, 5 Wend. 71. 

5. By Ueensee. A licensee cannoi 
maintain replevin for ore severed from the 
land which ne is working under license, by 
a stranger or trespasser. OiUeU v. Trtgaxa, 
6 Wis. 343. 

6. Against adTorse oeeapant. Replefin 
will not lie by one not in the actual exclu- 
sive possession of land, whatever titk he 
may claim, against one who is in the actoil 
visible notorious occuiMtion and possessios 
thereof, claiming the right, for the reooveir 
of slates taken out of a quarry on the land. 
Brown v. Caldwell, 10 S. & K. 114. 

7. Title to land disputed, l^tle to land 
cannot be tried, but may incidently arise 
and be heard in a transitory action. The 
mere assertion of title is nothing if the title 
be not in fact in controversy; but when it ap> 
pears that there is necessitated a trial d 
title to determine the right to the chattel, 
replevin will not lie. Oreen ▼. AMad 
/ron Co., 62 Pa. St 97. 

8. Ore soTored after action broafhU 

Replevin will not lie for ore before U if 
severed. And if the writ is levied njMm 
ore not severed nntil after the writ issued 
the action must faiL And in %uck case it 
may be inouired as to what hour the oit 
was severea when the writ was issaed, and 
the ore broken and raised on the same dar, 
and the rule that parts of a day are to be 
disregarded, cannot apply to validate a writ 
of replevin issued at a time wh^n the ore 
was not broken. KnowUon ▼. CuUer, 1 
Chand. (Wis.) 214. 

9. Mining on Sunday. In replevin lor 
lead ore: Held, that the working and cann- 
ing away of the mineral on a Sunday is 
not pertinent to the plaintiff's right of pos- 
session, or to prove a wrongful taking hr 
the defendant. Eeker v. Moore, 2 Chand. 
(Wis.) 85. 

BESCISSION. 

1. Shareholder— DepartnrellroM pros* 
peetas. A. was induced by the statements 
contained in the prosf^ectus, to apply in 
April, 1865, ;for shares in a company, and, 
in answer to his application, received a 
letter of allotment A. made Uie further 
payment required by the prospectus, and in 
June, 1865, received in exchange for the 
banker's receipt, a certificate that he wai 
proprietor of fifteen shares in the company, 
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" subject to the pTovisions of the memoran- 
dum and articles of aaeociation, and to the 
nleA and regulations of the said company.*' 
The objects of the company, as stated in 
the memorandum and articles of associa- 
tion, were more extensive than those stated 
in the prospectus. A. never attended any 
meeting ox the shareholders, and did not 
see the memorandum or articles of associa- 
tion until May, 1866: Held, that he was 
entitled to have his name removed from 
the register, *as the terms of the certificate 
did not amount to notice that he had en- 
tered into a new contract, or that the ob- 
jects of the memorandum and articles were 
more extensive than those of the prospectus, 
on the faith of which he had applied for 
shares. Webtter^s case, L. R. 2 £q. 741. 

2. Departure from progpectns —Ex- 
tending workg. The prospectus of an iron 
company set forth a project of acquiring 
and extending certain well known iron 
works at Vuicksa, in Russia, referring to 
an estate of over 400,000 acres, with the 
mines, etc., setting forth details as to such 
estate. The memorandum of association 
authorized the purchase of any iron works 
in the empire of Russia, and also con- 
tained clauses authorizing the dealinc^ in the 
purchase and sale of realestate: HeTd^ that 
a party purchasing shares on the faith of 
the prospectus had a rig;ht to have his name 
reroovcd from the register on account of 
fatal variance between the i>ro6pectus ^nd 
the memorandum of association. In re 
Rusman Vyksaunsky Irantoorka Co,, L. R. 
1 Ch. 574; 35 L. J. Ch. 738. 

8. Outstanding mininflr rterht an in- 
eunbranee. thoagh deelarea rescinded 
in gnit between other parties— Time— 
K«n-B8er« Mensch in 1840 sold to Hughes 
the exclusive right to mine, etc., on part of 
his land, at a named rate per ton of ore; in 
1851 Mensch sold his whole tract to Young- 
man, and took a mortgage for the purchase- 
money, part of which was payable on a day 
named, "upon consideration that the title 
to the land be by that time assured and 
confirmed; " and particulariy that the above 
mentioned agreement with Hughes be re- 
scinded, otherwise not to be payable till 
the title was fully assured. A scire facias 
upon the mortgage was sued out May 2, 
1864, and tried Dec. 22, 1864: J7e^,thatno 
presumption of abandonment of Hughes's 
right under the agreement by reason of non- 
user, had arisen either at the commence- 
ment of the suit or at the trial In 1840 
^e right began, but as it was in 1851 by 
the terms of tne mortgage treated as a sub- 
sisting incumbrance^ the court must con- 
sider whether there has beeii a lapse by 
non-user since the last mentioned date. 
And it must be treated as still not '*re- 



scinded,*' as required by the terms of the 
mortgage, notwithstanding the judicial con- 
struction given to this same agreement of 
Hughes, wherein it was declared lapsed in 
a case between other parties (Cl^nent v. 
Youngman) in this same court Toungmcm 
V. Linn, 52 Pa. St. 413. 

4. Mistake — Shaft not on property 
sold. A party acting as agent for the sale 
of a gold-bearing tract in Virginia, took the 
a^ent of a party who was considering upon 
the purchase, to the property, where a 
hurried and superficial examination was 
made, the agent of the purchasing party 
being shown a place where gold washing 
had been conducted, and an abandoned 
shaft which was supposed to be on a vein 
included in the tract to be sold. A bar^in 
was at once concluded, and after examina- 
tion of title, but without survey, half of the 
purchase-money was paid. The vendee 
afterwards discovered that the shaft was 
not within the lines of the purchase, to 
which fact the vendor at once assented, but 
the vendee, upon some prospecting being 
done, found a vein upon the premises pur- 
chased which he declined to explore, and 
it appeared that as far as examination had 
gone that the tract was valuable for its 
ffold production, and that no fraud had 
been practiced, and that all parties were 
innocent in acting upon the supposition 
that the shaft originallv examined was 
upon the premises, and that no particular 
examination of that shaft had been made, 
and apparently no estimate of value based 
thereon, and that it had not been treated 
as a ground of rescission until a consider- 
able period after the mistake had been dis- 
covered; it was held, no such matter of 
mistake as to allow of a rescission of the 
contract by the purchaser. Orymes v. 
Sanders, 93 1j. S. 55. 

5. Abandonment of eontraet.' Equity 
will not cancel a contract against a vendee 
which was fair in its origin, upon the score 
merely of a default or abandonment which 
had notpreviously been accepted as a rescis- 
sion. Falls V. Carpenter, 1 l)ev. & Bat (N. 
C.)Eq. 267. 

6. Saltpeter eaTe—Beselssion after re- 
port of expert. Perkins sold to Rice a 
saltpeter cave, telling him before the sale 
that the nmous earth in the cave would 
yield a much greater quantity of salt]^ter 
than from a4;tual experiment it was after- 
wards found capable of; stating that it 
would yield from three-quarters to two 
pounds of saltpeter to the bushel of dirt, 
whereas, in fact, the cave had become great- 
Iv exhausted, and was not capable of pro- 
ducing "anything nigh the quantity of 
saltpeter represented. At the same time, 
he informea him that he, the vendor, was 
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not a judge of saltpeter caves, and advised 
him to not trust to his representations, but 
to get a competent person and have the 
cave examined, which the plaintiff, Rice, 
accordingly did, and after such examination 
and report became the purchaser: Hddf 
that notwithstanding such inspection of the 
premises, it by no means followed that the 
faUe statements of defendant had no effect 
in inducing the purchase; 2. That the as- 
sertions of defendant were of specific facts, 
distinguishing the case from those instances 
where the de^ndant had merely overstated 
the value of premises, and amounted to a 
misrepresentation of that character which 
would authorize a rescission of the con- 
tract. PerMna v. Rke, 6 Litt. (Litt SeL 
Ca. Ky.)218. 

7. Interest allowed tii eases of fraud. 
The contract being rescinded on account of 
fraud, a repayment of the purchase-money 
was decreed, with interest from date of pay- 
ment until refunded. Id. 

8. ExehaBfe of farm for worthless 
stock of ftrandnlent eompaiiy — Third 
parties* Daniels purchasea of Warner a 
farm worth $6000, paying him in stock of 
the Cleft Ledge Granite Company, which 
stock he represented to be worth the price 
of the farm. The quarry of the company 
had been bought for $4500 by persons who 
became its oiganizers, transferring it to the 
corporation for $63,000, paid in the compa- 
ny's notes, the ori^nal purchase-money 
($4500) or a part of it remaining still un- 
paid, and a mortgage standing; to secure the 
same. The stock was, in reahty, worthless. 
Defendant represented that it stood at par. 
The parties nad met, apparently by acci- 
dent, out really upon a concerted scheme of 
the defendant Defendant pretended an 
unwillingness to sell his stock; made false 
representations as to persons who had be- 
come purchasers of tne stock, and as to 
supposed contracts held by the company to 
furnish stone; but, on the other hand, the 
fact that the stone of the company had 
been rejected by contracting purchasers, 
that work had been suspended tor want of 
funds, as well as the presence of other stone 
in Quantity in the vicmitv, although known 
to aefendant, was concealed, the mtter fact 
having been suppressed in the geologist's 
report shown to plaintiff. TAb sale was 
made in 1836, and complainant took no 
steps for relief till 1840, not knowing that 
he nad a remedv, but neither the stock nor 
the farm had cnanged materially in value 
during the meantime: HMt that the differ- 
ence between the supposed and real value 
of the stock was not of itself sufficient to 
support a rescission, but that beins accom- 
panied by false representations and fraudu- 
lent concealments, the contract should be 



rescinded, and it was decreed accordingly 
that the shares be reoonveyed to defendiuit 
and the ^rm to plaintiff, but in CMe neither 
property was in state to be conveyed, ai Vy 
reason oi a h<ma fdt conveyance of tbe 
farm to third parties, the master shonli re- 

Sort the damauRS to be decreed aaainst the 
efendant Wwtwsr v. JktmkU, 1 Woodk 
A M. C. C. 92L 

9 Fraud— <<Jomped'> olaim— Cteienl 
alleaatloBS. Plaintiff's petition stated that 
the aefendant had falsely and fraudokntlj 
represented thatjplaintin had '* jumped" a 
certain claim in Deadwood, Dakota teirito* 
ry. '* whereby he was at that time the law- 
ful owner thereof, according to the mining 
laws of said district, all of which state^ 
ments," etc, were false and frandoleiit 
And upon such false representatioDs had 
sold his interest in the clium to the defend- 
ant, who was at the time an owner of a 
fourth interest in the same claim: Hdi, 
that while a contract procured by fraud mar 
be rescinded, at the election of the injniea 
party, a general alle^tion of fraud is not 
sufficient; the particular circumstanoei 
which constitute the fraud must be stated. 
The allegation that defendant was not at 
any time the ** lawful " owner, according to 
the mining laws of said mining district, n 
not such a statement of facts as would an* 
thorize a rescission. Arnold v. Baker, 6 
Nebraska, 134. 

10. Partial dlsalllniuuiee. A pai^ 
cannot disaffirm a contract in part on the 
^und of fraud, and affirm it as to the res- 
idue. He must make his election either te 
rescind it m Mo, by restoring all he has ob- 
tained bv it, in which case he may reeorer 
back what he has paid on it, or he maf 
retain the property and sue for the fraud. 
The rule is the same in respect to both i^- 
sonal and real estate. Orant v. Law, 29 
Wise 99; see Law v. Chrant, 37 Id. 548. 

11. Flaetnatloiis 1b oO— Laehes. Pe- 
troleum being an article subject to specula- 
tion with the varying market price, arescia- 
sion of a contract for its delivery most he 
made within a reasonable time after gronndi 
of rescission arise. Parties cannot take the 
chance of a rise in the price and elect tode- 
liver or not deliver accordingly; a month's 
delay in such case upon asenes of contracti 
for monthly deliveries of oil is an unreason- 
able time. Morgan ▼. MeKee^ 77 F^ St. 
228. 

See Fraud, Mistaks. 

RESEBYATION. 

1. Extent of— CoBstmotloa. Vendor 
conveyed certain lands, including boildiag^ 
and a homestead tract, excepting all mioei 
and coals under the said lands and here- 
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ditatnents, with liberty to enter and sink 
pits for getting all such coal, and to erect 
engines, etc, except as to such lands as lie 
within 150 yards of the messnage and build- 
ings, and excejpt any homestead: Held, 
that the exception reserved to the vendor 
the right to aiff coal under the messuase 
huildines and homestead, and within 150 
yards of the same respectively, bat that he 
was not entitled to sink pits, erect engines, 
etc., within 150 yards ot the messuage or 
buildings, or within the homestead. Bowler 
▼. Wolley, 15 East, 444. 

2. Neeessary tneidents implied. Where 
there is a right reserved, as of minerals, 
all things depending on that right, and 
necessary for the obtaining it, are reserved 
also. Earl qf Cardigan f, Armitage, 3 Dow. 
& Ry. 414; 3 B. & C. 197; 2 Id. 207; Dand 
▼. KingscoU, 6 M. & W. 174 

t. ExeeptioB. The distinction between 
a reservation and an exception stated. Byck- 
man v. OillU, 57 N. Y. 6& 

4. Distingnlghed from Exeeption. A 

landlord cannot reserve a component part 
of the land demised or granted (turf pits), 
though it is the subject of exception. Fancy 
V. ScoU, 2 Man. & Ry. 335. 

A deed reserving to the grantor "the 
right of mining on tne above granted prem- 
ises for the use of said company** an amount 
of ore, not exceeding 7500 tons annually, 
at a rate of 37i cents per ton, including 
aQ the facilities needful tor doing the same: 
Construed to contain a reservation as dis- 
tinguished from an exception. Stoekbridgt 
Iron Co. V. Hudson Iron Co.; Hudson Iron 
Co. Y.Stockbridge Iron Co,, 107 Mass. 290. 

5. Constmed m an exception* Words 
of reservation in a deed may operate by way 
of exception, and have effect, when the 
subject of the reservation is a thing corpo- 
real and in esse when the grant is made, 
and not something newly created, as a rent 
or other incorporeal interest. WhUaher v. 
Broum, 46 Pa. St. 197. 

6. Conttmed m a grant. A reserve of 
minerals is construed as an actual grant 
thereoi Marvin v. Brewster Iron Co., 55 
N. Y. 538; 14 Amer. R. 322. 

A reser^^ation in a deed of a right or priv- 
ilege, should be construed in the same way 
as a grant by the owner of the soil, of a 
similar right or privilege. French v. Car- 
*aH, 1 N. Y. 9«. 

7. Constmetion— ^^Hinot and miner- 
als "—Asphalinm. Asphaltum is included 
in the exception in certain royal grants in the 
province of New BrunswicK of ••all coals, 
•nd also all gold, silver and other mines 
and minerals.*^ Gesner r, Oas Co., 1 James 
(Nova 8cotia) 72. 



The words ••mines and minerals" in the 
exception are to be understood in their 
popular and ordinary, and not in any scien- 
tiiic, meaning. Id. 

8. Mines not intendeds Where by the 
terms of an act for inclosing the wastes 
of a manor, a certain portion was to be 
made to the lord in lieu of his right and 
interest in the soil, and the residue was to 
be allotted to the said several tenants in 
fee, dischaiged from all customary tenures, 
etc., a saving clause, reserving to the lord 
all seigniories incident to the manor, and all 
rents, fines, services, etc, and all other 
royalties and manorial jurisdictions what- 
ever, will not reserve mines under those 
allotments to the tenants, though it appear 
there was a subsisting lease of such mmes 
at the time the act passed, granted by the 
lord of the manor. Townl^ ▼. Gibson, 2 
Term, 701. 

9. All mines and minerals <^nnder>> 
distinguished from ^< within." The res. 
ervation of all ••mines and minerals Iving 
and being within or under the said lands or 
grounds, includes every species of mineral 
which \b within as distinguished from under 
the land, and clearly includes the right of 
quarrying as well as mining. Midland B. 
Co. V. CheckUy, Law Rep. 4 Eq. 24. 

10. Constmetion— Whether restricted 
to mining purposes* A conveyance of 
real estate contained a clause referring to 
and adopting the reservations and condi- 
tions in a former conveyance of the same 
premises, and the reservation in such 
tormer conveyance was in these words: 
•• Saving, and always excepting to the said 
parties of the first part, their heirs and as- 
signs, out of this present grant and release, 
all mines and minerab that are now or may 
be found within the premises hereby 
granted and released, ana all the creeks, 
rills, runs and streams of water, and so 
much ground vnthin the same premises as 
they, the said parties of the first part, their 
heirs and assigns, may think requisite and 
appropriate at anv time hereafter, for the 
erection of the worKs and buildings, whatso- 
ever, for the convenient working of the 
said mines; and also such wood, firewood, 
and timber, as they may think proper 
to use in building, repairing, accommodat- 
ing, and working the said mines, with lib- 
ert^r to them, their heirs and assigns, and 
their and each of their servants to dig 
through and use thegroundfor either of the 
said purposes, and to pass and repass 
through the premises witn their and each 
of their horses and cattle, carriages and 
servants, and to lay out roads therefor;" 
and the habendum clause contained a condi- 
tion that the grantee, his heirs, etc., should 
not erect, or permit to be erected, any mill 
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or mi]l-dam upon the stream of water on 
the premises granted: Held, that the reser- 
vation of the stream was for all purposes, 
and not for mifting purposes merely, rrtneh 
V. CarhaH, 1 N. Y. 96. 

11. The grant eontrolt— Springs. 

Mines reserved cannot be worked so as to 
drain springs granted. WTutthead v. Parke, 
2 H. & N. 870. 

12. Constmelion—Efldenee— Special 
use of water. Where a perpetual lease of 
land reserved the mines and minerals, and 
contained also a reservation relating to 
streams of water, and the issue arising out 
of the ambiffuity of the instrument was, 
whether such latter reservation was lim- 
ited to the use of the water in connec- 
tion with mining, or was general for all 
purposes; it was held, that to ascertain 
the mtention of the parties at the time, the 
court would inquire into the situation of 
the parties, the subject-matter and the cir- 
cumstances surrounding the parties, the use 
of the water at the time, and the subsequent 
use of it, the language of prior reservations 
adopted in the later deea, the erection of 
mills and mill-dams, and the fact that no 
minerals had ever been discovered on the 
land. French v. CarhaH, 1 N. Y. 96. 

18. Consimetion — Life estate. A 

clause in a deed as follows: "reserving to 
myself the privilege of entering said tract, 
and taking and carrying away stone from'* 
a certain portion of the tract 6ontainin^ a 
granite ledge, construed not a reservation 
of a mere personal privilege, but of a ri^ht 
and interest in the use ot the land, which 
the grantor might assign . Munn v. Stone, 4 
Cush. 146. 

The reservation being to the grantor gen- 
erally, without words of enlargement or 
limitation, is a reservation for a period of 
the grantor's natural life: Id. 

14. Constmetion— Heirs and assigns. 

Where an exception of the coal in the lauds 
granted was made in favor of the grantor 
and his heirs, with sj>ecial liberty as to 
mode of extracting it and of assessing 
damages caused to the surface in the 
getting of the coal, the clause expressing 
the right of entry to get the coal, being 
restricted by the words "during the time 
that he and his heirs shoulcT continue 
owners of the demesne lands," etc : Held, 
1. That under the general exception con- 
tained in the grant, the coal remained in 
the grantor and his heirs, and would pass 
to assigns under the word heirs; 2. That 
the special liberty as to the manner of tak- 
ing tne coal was not restrictive, but in fur- 
therance of the previous exception of the 
coals out of the grant, and would enure 
to the benefit of the owner by purchase of 



the said demesne lands; 3. That the word 
" heirs'* used in the excepting daose in- 
cludes "assigns," and that it will not »• 
elude "assigns," because assigns are need- 
lessly repeated after heirs in parts of tlie 
indenture and omitted in othera EaH ijf 
Cardigan v. ArmUaffe, 8 Dow. & Ry. 414; 
2 B. & G. 207; 3 Id. 197. 

16. Constmetion of — Freestrae - 
Riglit to mine held not to iadiie 
right to qnarrv. The reservation in i 
conveyance of "all mines or seams of cotl 
and other mines, metals or minerdi" 
under the land granted, with liberty to 
dig, bore, work, lead, and carry away the 
same, and to make pits, etc. : Held, to is- 
elude a bed of freestone under the tenn 
minerals with the liberty of getting at the 
same by undeiground minine, but not by 
working in an open quarry. Bell v. Wilton, 
1 Law Rep. Ch. App. 903; S. C, 35 L J. 
Ch. 337; reversing 8. C. as reported in 2 
Drew & Sm. 395, and 34 L. J. Ch. 572. 

The words of a reservation in a convey* 
ance are not to be construed or interpreted 
by reference to what was ordinarily gotten 
by a miner in the particular county at the 
time of the execution of the deed. BeU r. 
Wilson, 1 Law Rep. Ch. App. 303; S. C, 
36 L. J. Ch. 337. 

16. Constmetion, where ore reserrf^ 
was the property of grantor and stker 
parties. A person seised of the title to 
the undivided two-thirds of a tract of land 
subject to the right of the heirs of S. P. to 
four-fifths of all stone and fossil coal found 
thereon, sold his interest by deed, "exeept- 
ing and forever reserving the liberty and 
pnvilege for the heirs and representatires 
of S. P., deceased, to dig, take and bad 
away all the stone coal that is or may here- 
after be found on the above described tract 
of land: It was held, that no par^ of the 
stone coal passed to the grantees under the 
said deed. Whether the words used in the 
deed would estop the grantor or those claim* 
ing under him from claiming any part of 
the coal as against the heirs of S. P., not 
decided. Benson y. Miners* Bank, 20 Pa. 
St. 370. 

17. Constmetion— Reservation est of 
land of third parties. S. and L. being ten- 
ants in common of Huntingdon Fomace 
and the lands appurtenant thereto, and at 
the same time owners of a ricbt to dig, 
take and carry away ore to oe used at 
Huntingdon Fumance, from a tract of land 
which belonged to a third person ->L con- 
veyed to S. all his right, title and intereet 
in the said furnace, lands and ore-banks, 
excepting and reserving '* the full nndi* 
video half part of all Uie iron ore whieh 
may at any time be found on any of the land 
now belonging to Huntingdon Fnmaoe** as 
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hereinafter described within not less than the 
distance of two miles from said Huntingdon 
Furnace: Held, that this was not a reserva- 
tion of the right to tiike ore from the bank 
on the land which then belonged to the 
third person, although it was not within 
two mues of the said furnace. Skoenberger 
V. Lyon, 7 W. & S. 184; B. & W. L. C. 
227. 

B. seised of a tract of land subiect to an 
ontstanding title to one-half of ail iron ore 
found on the premises, conveyed the same 
to H. in fee, excepting and reserving to the 
said B. , his heirs and assigns, one-half of all 
iron ore found on the premises: Held, to be 
a reservation to the grantor himself of that 
half of the ore which was vested in him, and 
not a mere notice or reservation of the other 
half which was outstanding. Baker ▼. MC' 
DoweU, 3 W. & S. 358. 

18. Congtruetion of ambljiriioiii reser- 
Tition in lease. The description of the 
particular tracts demised was followed in 
the lease by the words *'and all manner of 
mines and minerals of coal, lead, iron, tin, 
and other mines, and kelp-weed whatso- 
ever, upon said lands, and bog-timber, 
forest trees, and young sapling of oak, 
ash, yew, and elm, and all timber and 
other trees; the benefit of fishing, fowling, 
hunting and hawking on the premises, al- 
ways excepted, and reserved out of said 
demise for the use and benefit of the said 
Peter Browne, his heirs and assigns: Htld, 
by a majority of the court that the mines, 
etc, were demised, and that only the lib- 
erty of fishing, etc., was excepted. Jack- 
son J., holding contra, that the whole 
cUuse was an entire exception. O'DonneU 
V. Ryan, 4 Irish C. L. 44. 

19. Reserration eonstraed as to gnr- 
fue Biippert* A reservation of "all and 
all manner of coals, seams and veins of coaL 
iron ore, and all other mines, minerals and 
metals, etc., with free liberty of ingress, 
egress and regress, etc. ; to di^, delve, search 
for and get, etc ; the said mines and every 
part thereof, and to sell and dispose of, take 
and convey away the ^me at their free 
will and pleasure, and also to sink shafts, 
etc ; making a fair compensation to P. for 
the damage to be done to the surface of the 
premises, and the pasture and crops 
growing thereon,'* does not allow tne 
grantor to take out all the underiying coal, 
but onlv so much as he could get, leaving a 
reasonable support to the smrnce. Harris 
V. Byding, 5 M. & W. 60. 

20. Quarry. A reservation of all mines, 
ninerals and royalties whatsoever, does not 
include an opened limestone quarry. Brown 
V. Chadwick, 7 Irish C. L. 101. 

81. Quarriet of limestone. A reserva- 



tion of "all royalties, with all mines and 
minerab, coals, coal pits, and liberty to 
search,'* does not cover limestone quarries. 
LutotoeU V. Oibbmgs, 9 Irish C. L. 223. 

22. Loose stone — Efidenee of ledge 
not being intended. Where one conveyed 
a piece of land on which there was a large 
quantity of freestone disconnected from 
any fixed ledge, and partly imbedded in 
the eartbf and b^ the deed reserved all the 
freestone on said land to himself, his 
heirs, and assigns, with the privilege <^f 
carrying off said stones, it was held, that 
the reservation did not extend to the ledge 
of freestone under ground, and not known 
to the parties at the time of conveyance; 
and that parol evidence was admissible to 
show the situation and quantity of stones 
upon the surface at the time of the convey- 
ance, and that the ledge under the surface 
was not then known to the parties. Putnam 
V. Smith, 4 Vt. 622. 

28. Stratum of stone— Fossils. When 
by an inclosure act certain waste lands 
were taken away from the lord, and allotted 
to commoners, except as saved by a clause 
which reserved "all mines and minerals," 
etc, "with full liberty of digging, sinking, 
searching for, and working the said mines 
and minerals, and carrying away the lead 
ore, lead, coals, iron, stone and fossils," and 
providing that in working the land for 
minerals the lord should keep the first 
stratum of earth separate without mixing 
the same with the lower strata: HeJd, that 
the act must* be construed with reference 
to the title in the lord, and that a stratum 
of stone was within the reserving clause, 
either as a mineral, or by force of the word 
"fossils." Earl of Rosae v. Watnman, 14 
M. & W. 869; a C., 2 Exch. 800; S. C, 15 
L. J. Exch. 67; B. & W. L. C. 1. 

Held, further, that the object of the act 
was to give to the commoners the surface 
for cultivation, and leave what was not re- 
quisite for that purpose ; that, therefore, 
tne word minerals was to be construed not 
in its general sense as a substance contain- 
ing metals, but in its proper sense, as in- 
cluding all matters dug out of quarries or 
mines. Id. 

24. By Implieation— Stone inelnded. 
Where an inclosure act recognized the lord 
as owner of the minerals, by a i)rovision for 
making satisfaction to the proprietors of the 
lands inclosed, in case the lord entered for 
the purpose of diffgine for any coals or other 
minerals: Hdd, that oy necessary implica- 
tion, the act reserved to the lord his right 
to ail mines and minerals, although there 
was no express clause of reservation, and 
that he was entitled to work them upon 
paying compensation to the owners of the 
surface for any damage done. JfieklethufaU 
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T. Winter, 6 Exch. 644; 8. C. 6 Eng. L. & 
B. 626; S. C, 20 L. J. Exch. 313. 

Held, further, that stones dog from quar- 
ries were minerals within the implied reser- 
vation. 

26. Ledge- <<S4mUcirliif roek/' A 

reservation in a conveyance of a ledge of 
lime rock of ^* all the scattering rock which 
is or may be found upon my farm/' does 
not authorize the grant of the deed of the 
rock in place, to m construed as extending 
to all the rock in place under the farm be- 
yond the limits ascribed to it in the grant- 
ing part of the deed. Dexter Lime Bock Co, 
V. Dexter. 6 R. I. 333. 

26. SarfjMe iiOnry— Implied rights 
^Mineral owner may sink or drift. A 

(i^rant of the minerals in Lands, or an excep- 
tion thereof in a ffrant of the lauds, carries 
with it as an incident of the grant or excep- 
tion a right to mine, unless there is a posi- 
tive restriction in the grant itself; and with 
it a right to penetrate to the mineralsthrough 
the surface of the lands for the purnose of 
digging out and removing them; ana to do 
so in such manner as is convenient and ad- 
vantageous to the owner of the right, so 
that the surface is not wholly destroyed. 
Marvin v. Breweter Iron Co., 65 N. Y. 638; 
14 Amer. R. 322. 

He has the right to sink a shaft verticallv, 
or to drive a way horizontallv, or to ao 
both, in different places, so that he may 
reach and remove the minerals; with the 
restriction, however, that what he does 
must be necessary for the reasonable use 
and enjoyment of his property in the min- 
erals, and that he leave sufficient sup^rt 
for the surface in its condition at the time 
of the ^nt, or as then contemplated by 
the parties that it should be put, and for 
the purpose of which the grant was made. 
Id. 

27. Degtmctlon of snrfaee. Where a 
landowner sells the surface reserving the 
minerals, if he intend to retain the power to 
set them in a way that will destroy the sur- 
n&ce, the reservation must be so framed 
as to show clearly that he reserved such 
power: Hext v. OiU, Law R. 7 Ch. App. 
699; S. C, 3 Moak, 674. 

28. Chiiia cUy — DegtmetioB of gnr- 

fkee* A conveyance reserved '* all mines 
and minerals within and under the prem- 
ises, with full liberty of inffress, egress, and 
regress to dig and search, etc. Under the 
tenement was a bed of China clay, whose 

. existence did not appear to have been con- 
templated by either party. This bed could 
not DC w^orked without destruction of the 

" surface, but the mode of streamins for tin 
which may have been contemplatea was al- 
most equally destructive. There was no 



provision for compensation for surface dam« 
ages: Held, that the China clay was in- 
cluded in the reservation, but that the 
surface owners were entitled to restrain the 
owners from ^tting it in sudi a way as to 
destroy or senously injure the surface. Hext 
V. OiU, Law R. 7 Ch. App. 699; S. C I 
Moak, 674 

29. Of mlBerals— Magnesia aad dirt* 
mate of iron. B. by deed conveyed to F. 
a tract of land in fee-simple, *' excepting 
and reserving for himself, his heirs, exeea- 
tors, administrators, and assigiiB, all mia- 
eral or magnesia of any kind, and to convej 
the same away through the premises in- 
tended to be sold, so as to do as litUe dam- 
age to the holder as possible, with all bricks 
and blocks of soapetone as 1, the said Yia- 
cent may want for my own use:" ffM, thst 
this was such a reservation as entitled the 
grantor to chromate of iron afterwardi 
found. Oibeon v. Tyeon, 6 Watts, 34. 

SO. «<Coal'MBeliidesaqihaltwn. Aa 

exception in a crown grant of "all ooah, 
and all gold and silver and other mines and 
minenls," extends to all carboaaceoss 
minerals; and, therefore* asphaltum, though 
not strictly coal, is excepted. Oemer ▼. 
Caime, 2 Allen (N. B.) 696. 

81. 8alliie»— State rrant. Under Uie 
act of consress of Apnl 19, 1816, all salt 
sprines within the limits of Indiana were 
vested in the state. But in a general gruit 
without description, the state must proTe 
that the land in controversy is witiiin the 
grant Indiana v. AfiUer, 3 McL. C Ct 151. 

t2. Fatent— CtoTemment reserratlia 
of salines— Land offiee reeords— Cm* 
stmction. In 1831, a patent was issued 
for certain land claimed bv the state ti 
coming within the United States grant 
under an act of 1816, as containing a salt 
spring. This section not bavins been en- 
tered as a reserve in the general Und-offiee, 
nor at the local land-office, and not coming 
within the thirty-six sections conveyed to 
the state: Held, that the title had nerer 
vested in the state, but in the patentee. Id. 

S8. GoTenunental reservatioas sf 
mines. The ordinance of 1786 dedicated 
the section No. 16 for the maintenance of 

Sublic schools, and in each sale of Uie pob- 
c lands there was by the same ordinanee 
a reservation of one-third jpaxi of all gold, 
silver, lead or cooper nunes within the 
township or lot sola. No reservations were 
afterwards made of gold, silver or cop^ 
mines until the acts of March, 1847. By 
the act of March 26, 1804, and the act of 
March, 1807, every "mnt of a salt spring 
or a lead mine, thereafter to be made, which 
had been discovered previously to the par- 
chase from the United States, was to he 
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considered as null and void :" 2 Stats, at 
Large, 279, s. 6. These statutes indicate a 
policy to withdraw from sale, lands contain- 
ing these minerals. But the compacts have 
b^n made without such a reservation, nor 
has the usage of the land-office interpolated 
such an exception to the general grant of 
the section No. 16 for the use of schools. 
No statute prior to the admission of Mich- 
i^n to the Union contains an appropria- 
tion or reservation of other mineral lands. 
Cooper V. Roberta, 18 How. (U. 8.) 178; 20 
Id. 467. Minnesota Co. v. National Co,, 3 
WaU. 332. 

M. 8tate reserre of salines. Where 
an act directs the reservation of salt licks 
as public property they are not open to sale 
upon entry under the land system of the 
state to which they belong. EdwanU v. 
Darly, 12 Wlieat 206. 

85. Railroad Grant— United States res- 
erration of minerals. In ejectment against 
a defendant in possession of a portion of land 
described in tlie United States patent to 
a railroad, which reserves mineral lands, the 
defendant is entitled to show that the 
demanded premifies are mineral lands, and 
therefore not parcel of the grant McLaugh* 
Un V. PoweU, 50 Cal. 64. 

86. St. Albans Grant. In patent of 
Car. II, to E^rl St Albans and others in Vir- 
ginia, is reserved one-fifth part of all gold, 
and one-tenth part of all silver mines. Fair- 
fax's devisee v. Hunter*$ lessee, 7 Cr. 604. 

87. In Patent — Pennsrlfanla. One- 
fifth part of all gold and silver ore for the 
use of this commonwealth to be delivered 
at the pit's mouth clear of all charges. (1799) 
Com, V. Coxe, 4 DalL 179. 

88. Reser ration in Texas arrants eon- 
stmed as heveranee of minerals from siir« 
fkee. The proviso in an act of the legblature 
of the republic of Texas of June 3, 1837, reads 
as f ol lo ws : ' * Provided that no lands granted 
by this government shall be located on salt 
springs, gold or silver mines, copper or lead 
or other minerals, or any island of the re- 
public i*^ Hetdf that the statute must be 
construed by its object rather than its let- 
ter. That the object was simply to reserve 
to the republic islands, salt springs and 
mines, but not to prohibit the survey and 
patenting of lands until its mineral charac- 
ter was ascertained. That a patent issued 
for lands of the class mentioned (a 640-acre 
tract containing a saline) was good, but did 
not pass the saline. That by the act the 
mineral estate was severed from the surface, 
and the right to enter and get the minerals 
went with the reservation. Cowan v. Harde- 
man, 26 Tex. 217. 

89. Al)solnte reserratlon withont re- 
gard to bnildings. Where by the words 

22 



of a reservation of minerals it is expressed 
that grantor is not to enter upon the sur- 
face to get the minerals, it follows that' a 
clause of compensation in the reservation 
must refer to injuries caused by the removal 
of the minerals, and such reservation gives 
the right to remove all the minerals, though 
damage result to the buildings. Aspden v. 
Seddon, L. K 10, Ch. App. 394. 

40. Conditional reserratlon — Pros- 
pecting contract. The grantee of a right 
to mine under an agreement containing a 
clause that he is "to give up said claim " 
if at the end of a year he does not find it 
worth working, must either abandon it 
without intention of returning, or do some 
affirmative act showing that ne does ffive 
it up, otherwise he will be presumed to 
have retained it MeBee v. Lqfiis, 1 Strobh. 
(S. C.) Eq. 90. 

41. Power to get at pleasure— Support. 

The reservation of minerals and rigut to 
get them ** at pleasure " is not sufficient to 
take away the surface owner's right of sup- 
port. Aspden v. Seddon, L. R. 10, ch. 304. 

42. Of right to prospect for a certain 
time. If the venaor m selling a lot of 
land, retain the right to test it for gold 
within eighteen months, and if found profit- 
able to work it, he must make the exami- 
nation and ^ve notice of the result within 
the time limited, otherwise the reservation, 
which must be strictly construed, will be 
forfeited. House v. Palmer, 9 Ga. 497. 

48. Tarlance from former reserratlons 
—Power— Exception. Distinction between 
reservation and exception considered and 
querjr whether a lease with an exception of 
all mineb of tin, toll tin, tin works, copper, 
lead and all other mines, minerals and 
metals whatsoever, is good under a power 
to lease with the accustomed reservations, 
the ancient leases excepting all mines and 
quarries of stone and slate, and all other 
mines. Doe v. Lock, 2 Ad. & El. 705. 

44. Access to lower coal seam. A 

reservation of underlying seams of coal 
gives the right of going through the upper 
seams to get at them. Uoold v. Great nest- 
em D. C. Co., 2 DeG. J. & S. 600; 

45. Carries riglit of access. Texas 
republic resenratlon. It is a well estab- 
lisned doctrine, that the right to minerals 
reserved carries with it the right to enter, 
dig and carry them away, and all other in- 
cidents necessary to getting them. So held 
in case of a reservation contained in a 
general statute of Texas. Cowan v. Harde- 
man, 26 Tex. 217. 

46. Enarine and tramway incidental 
to use. The owner of mines reserved may, 
if necessary to their use^ erect on the sur- 
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face a tramway or maintain an enrine. 
Marvin v. Brewster Iran M, Co,, 66 N. Y. 
638; 14 Anier. R. 322. 

47. Riffht to mine, bo titte to land. 

In a deed poll of iana containing an ore- 
bed, a clause "reserving to "the grantor 
I 'the right of mining on the granted prem- 
ises " a certain quantity of ore annually, at 
a certain duty per ton, licenses him to enter 
and mine, but secures to him no title in the 
land, or in the ore before it is mined and 
separated from the land; does not restrict 
the grantee from mining at the same time, 
even to exhaustion of the ore; and may be 
reformed in equity for variance throu^ mu- 
tual mistake, from the previous oral con- 
tract of the parties, as a reservation, and 
not an exception from the grant, and, there- 
fore, not within the statute of frauds. 
Stockbridge /. Co. v. Hudson I. Co., 107 
Mass. 290. 

48. CoBTejanee of hmd tnlijeet to 
reserfation— Compeiiwtion to frantee 
for exercise of powers resenred— Mode 
of assessment — Compensation, A con- 
veyance of land in fee was made subject to 
a reservation to the grantors of the mines 
and minerals, and extensive powers of occu- 
pying and using the surface for the pur- 
pose of working the same . It was provided 
thereby, that it should not be lawful for the 
grantee to do, or suffer anything to be done, 
whereby the grantors should he prevented, 
hindered, or obstructed, in the exercise of 
the powers reserved, and also, that the 
grantors should make to the grantee an- 
nually reasonable compensation for dam- 
ages or spoils of ground, to be occasioned 
by the exercise of the reserved powers. 
Previously to the date of the deed of con- 
veyance the premises were leased to the 
grantee, subject to similar reservations to 
those in conveyance, and workings already 
existed which had taken place under such 
reservations: Held, that no restriction was 
placed by the words of the conveyance 
on the use by the grantee of the land for 
any pur|>08e to which it was applicable so 
long as it did not touch or interfere with 
the minerals, and the compensation for 
damages or spoil of ground, occasioned by 
the exercise of the powers reserved, must l)e 
estimated with reference to the value of the 
land for any purpose to which an ordinary 
owner might put it; and that compensation 
was due in respect of damage arising from 
the use subsequently to the conveyance of 
land included therein, that had lleen pre- 
viously occupied and used for mining pur- 
poses, but not in respect of the mere exist- 
ence of working in being at the time of 
the deed, or their subseouent uses without 
any fresh damages. Mordue v. Durham, 
L. R. 8 C. P. 336.J 



49. Limited bj deed. The rights of a 
grantor reserving minerals most depnid 
upon the terms of the deed. Atpden r. Sti^ 
don, L. R. 10 Ch. App. 394; RowUtkam ▼. 
WiUon, 8 H. L. Ca. 348; S. C. 3 E. & E. 
762; affirming 6 EL & BL 603, and 8 Id. 
123. 

50. Too larir^ TOid. AreserraUonat 
large as the grant is void. This rule tp- 
pli^ to the construction of a deed reserr- 
ing the right to take ore. Shoenberger t. 
Lyon, 7 W. & 8. 184; B. & W. L C. 227. 

61. Insnffifient power to sever. An 

absolute power of safe or exchange of "til 
or any part '* of kmds does not authow § 
severance of the minerals by the trustees; 
a sale with a reservation of the mineiak 
Buckley V. ffotoeU, 29 Beav. 646. 

52. Besenration tfiongh doiMM, 
affects title. The fact that a vendor's 
title deeds contain a reservation of tbe6e^ 
stone and limestone shows a valid objectioQ 
to accepting the title. And this although 
the validitv of the nresent reservation may 
be in doubt, which doubt could not w 
settled without litigation. Maw9(m i. 
Fletcher, L. R. 6 Ch. App. 91; afifiimiBg 
S. C, L. R. 10 Eq. 212. 

&8. During ontstanding lease. Tlie 
owner of land having leased a ndtfblc 
quarry thereon for ten years, aftenranli 
conveyed the land to a third party, "re 
serving the use of the ouarrv until the ex- 
piiation of the lease." The lease was can- 
celed within the ten years by the parties to 
it: ffeld, that the reservation was not 
thereby extinguished, but that it would 
remain in force till the end of the ten yean. 
Famum v. PlaU, 8 Pick. (Mass.) 339. 

54. Mining nsa^ at date of. A plet 
that an act is done in accordance with the 
approved practice of mining must be takeo 
to refer to the practice at the date of the 
reservation. Smtirt v. Morton, 30 Eng. L 
& £. 386; 6 £L & B. 30; S. C. 34 L. J. Q. 
B.,260. 

55. Assignment. In a deed by a cor- 
poration of land containing a bea of iroa 
ore, a right reserved to 3ie granttff "of 
mining on the granted premises, for the qm 
of said company," a certain quantity of ore, 
is assignable, and is not subject to limita- 
tion or suspension by extrinsic evidence 
that the corporation was chartered to nuum- 
facture iron only in certain furnaces, and 
work mines only for its own use, and that 
at the time of the deed it expected and in- 
tended to discontinue business. Stoekbriigi 
I. Co. V. Hudson I. Co., 107 Mass. 29a 

56. Inclosnre aet— Freehold. There* 
servation of mines and quarries »Uer aBa in ' 
an allotment of customary lands: Held, wi 
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to operate to prevent the allotment creat- 
ing a freehold estate. Doe v. Davidson, 2 
M. & S. 175. 

RIPARIAN RIGHTS. 

!• Stoae under riTer. The easement 
or right of asing a navigahle river as a 
highway does not give the right to quarry 
rock or remove the gravel or soil, except so 
far as is necessary for the enjoyment of 
SQch easements. Braxon v. iretsler, 64 
111.488. 

£• Ifomiiyd li^ary— Homestead Aet. 

There may be an actionable invasion of 
rights in water, without actual damage; but 
where the invasion is in the exercise of 
riparian rights by a proprietor, it is not 
actionable except actual damage be shown. 
Union M, Co. v. Dangberg, 2 Saw. 450. 

The holder of a certificate of entry, or 
one who has entered land under the home- 
stead act has all the rights of a riparian 
proprietor. Id 

8. PennsylnuiU— Aet of 1848. A 

warrant issued under act of April 11, 1848, 
with a survey thereon of the bottom of the 
Monongahela river passes no title to the 
•oil but '*the right to dig and mine for 
iron, coal, limestone, sand, gravel and fire 
dav." The warrantee does not acquire the 
ri^ht to the sand deposited on the bottom 
ot the river by the current; the right to 
that remains in the commonwealth, and a 
patent upon the warrant and survey would 
not convey the land absolutely under the 
act. The warrantee cannot maintain tres- 
pass against a party who has so taken sand 
from tne bed of the river. Brandt v. Jfc- 
Keever, 18 Pa. St. 70. 

4. River bed, PeBOgylTABia. The beds, 
gravel and sand-bars of the navigable rivers 
of Pennsylvania are not subject to private 
appropriation under the ordinary land laws. 
JPoor v. McClure, 77 Pa. St. 214. 

ROTAL UNES. 

1. Great ease of mines. In the great 
case of mines wherein the right of the 
crown to a mine in lands granted to the 
subject was argued before "all the judges 
of England," the mine bein^ of copper, 
wherein some gold was found, decided in 
10 Elizabeth, A. D. 1566, the report contain- 
ing divers opinions of the judges, and a 
foamed note upon the theory of tne crown's 
right in mines of gold and silver, and a 
statement of the a^hemic idea of metals; 
it was held, all the justices and barons 
agreed that by the law all mines of gold 
and silver within the realm, whether tney 
be in the lands of the queen or of subjects, 
belong to the queen, by prerogative, with 



liberty to dig and carry away the ores 
thereof, and with other such incidents 
thereto as are necessary to be used for the 
getting of the ore; also, they all agreed, 
that ifthe ore or mine in the soil of a sub- 
ject be of copper, tin, lead, or iron, in 
which there is no gold or silver, in this case 
the {proprietor of tne soil shall have the ore 
or mine, and not the crown by prerogative, 
but in such barren base metal no prerogative 
is given to the crown; also, they all agreed 
that a mine royal, whether of base metal 
containing gold or silver, or of pure gold or 
silver only, may, by the grant of the king, 
be severed from the crown, and be graiited 
to another, for it is not an incident inse- 
parable to the crown, but may be severed 
from it by apt and precise words. Beg ▼. 
Northumberland, Plowderi, 336. 

But as to the case then before them, the 
base ore containing minute quantities of 
^Id, not sufficient Slone to allow of work- 
ing for the royal metal, three of the judges 
held that there must be gold in value ex- 
ceeding the base metals, but the nine other 
judges held that its mere existence made 
the prerogative to attach, and that the 
mine was a mine royal, and judgment was 
given for the crown. Id. 

2. King's PrerogatiTO— Saltpetre. It 

is a part of the king's prerogative to enter 
the lands of the suDJect and dig saltpetre 
to make gunpowder for the defense ot the 
realm. TU Saltpetre case, 12 Coke R. 12. 

But the right of entry must be exercised 
with as little injury as possible to the sub- 
ject, and without disturbance of buildings. 
Id. 

Nor can he restrain the owner. from dig- 
ging it, for the right of the purveyance in 
the saltpetre is not an interest in it such as 
the king has in gold and silver. Id 

8. Reservation, withoat right of en- 
try. There is no instance upon a bare 
reservation of royal mines without any right 
of entry, of a grant of a license to enter upon 
the soil of another and search for minerals 
under such reservation': Doubted, whether 
even by the royal prerogative of mines there 
is such power. But if the mine be once 
opened, the crown may restrain its working 
by the surface tenant, or may grant a 
license for others to work it. LyddaX v. 
Weston, 2 Atk. 19. 

4. Mexieo. Under Mexican law the in- 
terest in the royal minerals was conveyed 
under the mining ordinances by registry of 
discovery in case of new mines, and hy de- 
nouncement in case of abandoned mines. 
Moore v. Smaw, 17 CaL 200; B. & W. L. 
C. 62. 

6. Tarions nations. The general policy 
of the British, Spanish, Mexican, and in- 
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cidentally, of the French governments, to 

their mines of the royal metals, stated. Id. 

See Sovereignty, Kino*s Prerogative, 

PuBuc Domain. 

EOYALTT. 

1. Is qoagl rent. A royalty of ore re- 
served in a mining lease is quasi rent. 
Campbell v. Leaeh, Amb. 740. 

2. Hb Tolls. When the lessee of tin 
tolls, by grant bonajide, licenses another to 
search for tin in a certain mine, rendering 
one shilling in the pound after the sale m 
the tin gotten, such reddendum is a rent 
and not a virtual share of the produce of the 
mine, and the original lessee is not ratable 
in respect to it as an occupier. Beg. v. 
Crease, 11 A. & E. 677; 3 Per. & D. 434. 

AlUer as to tin toll reserved in kind. Id. 

8* Screened eoal. McKee sold the coal 
on his farm to defendant, reserving a per- 
petual royalty of ten cents for each ton ** of 
screened coal mined and removed from said 
lands." The defendants mined and screened 
and removed both lump and nut coal: Held, 
that evidence was inadmissible to show that 
** screened' coal'* is understood among coal 
merchants and miners to include only 
"lump coal;" that **nut coal" is not 
''screened coal" in the common acceptation 
of the words; or that at the time of the sale 
there was no market for "nut coal," and 
that it was removed from necessitv and did 
not pay the expense of mining and market- 
ing. Mercer Jf. <fc M. Co, y. McKee^s 
AdmW, 77 Pa. St. 170. 

The coal in this ca^e was in fact ** screen- 
ed," and the court applied the words of the 
contract to the fact of screening, and not as 
a technical term applying to a certain kind 
of coaL Id. 

4. Bent— Clean mineral— Poor rate. 

Where a rate was imposed upon the owner 
of lead mines in respect of the royalty re- 
served in a lease, of one-fifth share of the 
lead to be smelted from the ore: Held, that 
this reservation was in the nature of a rent, 
and therefore not ratable to the poor. Rex 
v. Pomfret, 5 M. & S. 139. 

5. Royalties pajable in installments— 
Apportionment of— Time. The lessees of 
coal mines covenanted to deliver two-thir- 
teenths of all coal raised during the term, or 
to pay quarterly the value thereof in money, 
and that in case at the end of the first quar- 
ter of any year such quarterly deliveries 
should not have equaled in value, or such 
(quarterly payments should not have equaled 
in amount the *sum of £38 lOs., the lessees 
should also pay at the end of every such 
quarter, sncn additional rent or sum as 
should make up the sum of £38 lOs. ; and 



in case, at the end of the second quaiter, 
such deliveries or payments for that and 
the preceding quarter should not have 
equaled in value or amount the sum of 
£75, then the lessees should abo nay at the 
end of the second quarter, sncn further 
sums as would make up £75; and in ease 
at the end of the third quarter, such de- 
liveries or payments for that and the two 
preceding quarters should not liave equaled 
in value or amount the sum of £111 lOi^, 
then the lessees should pay, at the end of 
the third quarter, such further sum as 
would make up £111 10s.; and in case on 
the twenty-fourth June, in any year, the 
deliveries or payments for that and the three 
preceding quarters should not have equaled 
in value or amount the sum of £150, the 
lessees should pay on the twenty-fourth 
June such an additional sum as would make 
up £150; it being the intent and meaning 
ot the parties that the royalties thereby 
reservea should always amount to £150 per 
annum at the least: Heid, that in calcnist- 
ing the amounii of royalty due to the lessor 
at the end of each year, the lessees were 
not entitled to set off the excess of royalty 
accruing in any quarter against a deficiMicy 
in the previous quarter; but that the lessor 
was entitled, at the end of each quarter, 
to the full sum of £38 lOs. BMop v. Qooi- 
voin, 14 M. & W. 260. 

6. Cnstom— Analogy to oyster banks. 

The proprietor's profit in mines by reoeiviag 
a part ot the proauce is upon the same pfiib 
ciple as the profit of fisheries and oyster 
banks; and custom may be shown to prove 
the proportion usually paid. AUeik y. Bor- 
kky, 1 Speer S. Car % 264. 

7. Beeeipt of— Afflrmanee of lease by 
widow* T. made a voluntary conveyance 
of a farm to his wife in 1867, bat remained 
in possession of the property till his death 
in June, 1873. In April, 1873, he gianted 
to McD. the ri^t to mine coal on a part of 
this farm. McU. worked a mine under the 
lease during T.*s life-time, and after hit 
death, with the widow's knowledge. McD. 
never knew of the existence of this deed 
until July, 1874. It was not recorded until 
August, 1874. After the husband's death, 
the widow received payments of royalty 
under the lease, but afterwards filed a IhU 
to restrain McD. from entering upon the 
property to mine coal: Held, that she had 
ratified and confirmed the lease, and was 
bound by it Trout y. AfcDanald, 83 Pi. 
St. 144 

8. Boyalty kei)t for the lessor by the 
smelter. Plaintiff and defendant were 
owners of adjoining mineral lands. A. 
went upon the land of defendant, sunk s 
shaft and drifted upon the land of plaintiff, 
and sold the mineiul raised from plaintiff'B 
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land to the defendant without retaining the 
royalty doe to plaintifT. The mining was 
by permission of both owners. It was a 
proved custom in that locality for the ore 
Duyer, at least if a smelter, to retain the 
royalty due to the owner of the land: Heldt 
that even if defendant were not a smelter, 
there was such privity between the parties 
as would create a liability, and that A. 
should be treated as the agent of the plaint- 
iff in the sale of the mineral to the defend- 
ant. Aiderson v. Ennor, 45 III 128. 

9. Goes to renudnder-man. Toll re- 
served on a lease of a mine made by a ten- 
ant for life, under a power, will go to the 
remainder-man. Basset v. Basset^ Amb. 
(appendix) 843; cited in Campbell v. Leach, 
Amb. 740. 

See Rent. 

SALE. 

1. Opgortniiliy of inspeetion—War- 
nuity* Where the purchaser of personal 
property (iron) saw tne same before taking 
possession, had every opportunity.of inspec- 
tion and no concealment was used on the 
part of the seller, or representations made 
respecting the quality to induce the pur- 
chaser not to examine the same, the pur- 
chaser cannot recover the price paid, on the 
ground either of warranty or fraud. Car- 
omUlet Iron Works v. Moore, 78 Wise 65. 

S. Mixed iron* Where a contract for 
the purchase of all the iron mannfactured 
up to a certain date by a company, provided 
that the proportion of white and mottled 
iron should not exceed ten per cent, of the 
quantity of sray mill iron, and in case of 
such excess the purchaser should have the 
option to reject such excess: Held, that the 
purchaser was bound to accept and pay for 
all the iron manufactured, except as to such 
excess, and also such excess unless the op- 
tion to reject it was manifested in a reason- 
able time after the quantities were ascer- 
tained and notice thereof given. Id. 

t* Ttae— Delay in making demand for 
delivery. By the terms of an auction sale 
of coal, the coal was to be taken away by 
the purchaser in October, and if he failed 
so to do defendants had the option to dis- 
oontinue further delivery and to retain the 
earnest money, or to re-sell on account of 
the purchaser. Plaintiff did not demand 
the ^al until February, when defendant's 
stock of coal was exhausted; they refused 
to deliver and plaintiff sued to recover 
therefor: Held, that the stipulation as to 
time was to be deemed of the essence of the 
contract, and a condition precedent which 
must be observed bv plaintiff to enable him 
to enforce it; and that defendants were not 
limited to the remedies prescribed, but had 



the right to hold themselves absolved from 
the contract upon the failure of plaintiff to 
perform. Higgins v. Delaware IL B, Co,, 
60 N. Y. 553. 

See Vendob and Pubchaseb. 

SALINES. 

1. Beserved by the United States. 

The policy of the government since the ac- 
quisition of the north-west territory and the 
inauguration of our land system, to reserve 
salt springs from sale, has been uniform. 
This policy has been applied to the Louis- 
iana territorv, aoquirea from France in 
1803, and probably would apply to Nebraska 
without the act of July, 22, 1854; but that 
act applies, at least, so far as to render void 
an entry where the salines, at the time, 
had been noted on the field-books, were 
palpable to the eye, and were not first dis- 
covered after entry. Morton v. Nebraska, 
21 Wall 660. 

2. Patent eontrary to reservation, 
void. A patent for a saline which was 
under the general law reserved from sale, b 
void. Id. 

8. Patent— Reservation. A grant upon 
entry and survey, of lands reserved by 
law as salines, is void. Edwards v. Darby, 
12 Wheat 206. 

Where a state act directs the survey of 
certain lands, and the reservation of salines 
thereon, although there be no specific direc- 
tion in the act to survey and set apart the 
salines, such direction is implied from the 
necessity of the case. Id. 

** French lick," on site of Nashville, Ten- 
nessee — case deciding whether the same 
had been reserved, or was open to entry 
under statutes of North Carolina and Ten- 
nessee. Id. 

4. U. S. State mnts — Springs not 
praciiealljr workable. The acto of con- 
gress granting salt springs to the state, con- 
strueaas intending only salt springs which 
could be made of value in the manufacture 
of salt; and held not to apply to a case 
where a well known saline existed, but all 
attempts to make it of any value had failed. 
Indiana v. MUler, 3 McL. C. Ct. 151. 

5. Missouri. The act of December 30, 
1824, relating to distress for rent of the 
state salines, does not apply to leases made 
prior thereto. Craig v. Barer<i/t, 1 Mo. 
656. 

6. Salt liek— Sail spring. A salt lick 
and a salt spring mean the same as used in 
the act of congress, ** lick ** being a western 
term applied to a salt tprinff on account of 
the deer resorting to it to lick the salt The 
distinction cannot be made referring spring 
to a fountain of salt water, and lick to a 
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place where tutlt water appears on the sur- 
face of the ground. IfuHoata t. Miller, 3 
McL. C. Ct 15L 

7. Not waste to dig new wells. Ten- 
ant for life may dig a new salt well com- 
municating with the same fountain, without 
restraint. Fmdlay v. Smith, 6 Muni 134. 

8. Idem— limber. Devise of salt works 
for life, remainder over, construed to allow 
the devisee to make unlimited use of the 
salt works, saline water, and the wood land 
supplying them with fuel Findlay v. Smith, 
6 Munf. (Va., 134. 

9. Salt eoBtraet— Place of dellTery. 

Where the plaintiff sold his interest in cer- 
tain salt works in consideration of a certain 
amount to be paid in salt, the salt to be 
packed by defendant by a specified time in 
barrels to be furnished by plaintiff: Held, 
that no place of delivery being specified, 
defendant was bound to deliver at plaintiff's 
residence. Goodwin y, Holbrook, 4 Wendell, 
377. 

10. Salt, as a seeeMit? of life. Cases 
considering statutes of the legislature of 
Vireinia passed during the war, in relation 
to the purchase of salt as a necessity of life, 
for distribution among the people . Dinwid- 
die County v. Stuart, 2S Gratt 526; Pulaski 
County V. Stuart, Id. 872. 

SCHOOL LANDS. 

1. Lease of— U.S. legislation reriewed. 

A lease bv the secretary of war, made in 
1845, under the operation of subsequent 
acto of 1847 and 1850 (9 Stat at Large, 146 
and 472) conferred no right upon the lessee 
or his assigns, to subsequently enter and 
pay for school sections embraced in the 
mineral lands covered by the lease. Cooper 
V. Roberts, 18 How. 179; reversing S. C, 
6 McLean, 93; and see Roberts v. Cooper, 
20 How. 467; and Minnesota Co, v. National 
Co,, 3 WaU. 332, all concerning the same 
property. 

The grant of sixteenth sections to the 
State ofMichigan for school purposes, con- 
tains no express or implied reservation of 
salt springs, lead mines, or minerals of any 
kind. Id. 

The existence of a mining lease made by 
the secretary of war, Including the locus in 
quo, did not affect the grant after the expira- 
tion of the lease. Id. 

The legidation of Coneress upon reserva- 
tions of mines in school sections reviewed 
and acts cited. Id. 

2. California— Mineral lands not ex- 
eepted— Subjeet to miner's entry. Min- 
eral lands are not excepted from the opera- 
tion of the grant of the sixteenth and thirty- 
sixth sections in each township, made to 



California for school purposes by the act of 
Congress of March 3, 1853. Higgims v. 
Houghton, 25 Cal. 252. 

The fact that sections sixteen and thirty- 
six contain mines of the precious metals 
does not prevent the stat« rrom selling the 
same and issuing patents therefor to the 
purchaser. The state may, however, bj 
the passage of laws to that effect, prohibit 
the sale of such lands or the issuanoe of 
patents for the same. Id. 

Persons who hold certificates of purdisM 
from the state for the sixteenth or thirty- 
sixth sections, or portions thereof, hold tbt 
land as the state held it before the ceitiii- 
cate was issued, subject to the right of 
miners to enter upon and work it for miniiig 
purposes. Id. 

8. Hiehigan. Legislation of Stated 
Michigan on the swamp and school Isndi 
of the state, containing mines and minerals, 
reviewed. Houghton County v. Com, if 
StaU Land Office, 23 Mich. 270 

4. Hiehim —Entry. State lands in 
the mineral region of the upper peninsnls 
withheld from market as mineral laads 
prior to the act of 1863, must be offered at 
public auction before they are subject to 
private entry at the land office. Jftoraqf- 
General v. Smith, 31 Mich. 360. 

6. mneral lands, Nevada. The stato 

not entitled to its sixteenth and thirty-sixth 
sections on mineral liuids. WaUY. Blasid, 
4Nev. 246. 

6. Minerals reserred— NoTada— Scter- 
Tation. Assuming that by sec 7 of the 
enabling act for the admission <rf Nevada 
as a state the grant of the 16th and SGth 
sections (school lands), took effect alae- 
lutely from the date of admission, «id that 
mineral lands were not at that time ex> 
eepted, the state nevertheless, by its sab* 
sequent legislation, has assented to and 
made valid the reservation to the United 
States of the mineral lands included in sach 
sections. Heydetifeldt v. Daney O, AS,M, 
Co,, 10 Nev. 290; B. & W. L. a 656; affiim- 
ed 93 U. S. 634. 

The patent of the state of Nevada iosaed 
for a scnool section since the act of CongivM 
of July 4, 1866, and the act <rf the Legisla- 
ture of Nevada of February 13, 1867, Vy 
which legislation the title of the United 
States to mineral lands on the school le^ 
tions was conceded, did not convey miact 
of gold, sUver, quicksilver or copper. So 
heut as against a party claiming a United 
States patent of 1874, granted under the 
mining acts of Congress of 1866, 1870 and 
1872, upon a possessory titie which aecraed 
in 1867. Id. 

The act of Congress of July 4, 1866(14 
U. S. Stat p. 85, sec 5), applies to all 
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grants of then unsurveyed lands, and in- 
cludes the grant mentioned in the enabling 
act Id. 

7. NeTftda— Exception of mineral land. 

The Nevada enabling act, approved March 
21, 1864, (13 Stat. 30), ^ntmg sections 16 
and 36 in each town^ip to the state, is 

tnalified by the act of July 4, 1866 (14 Stat 
5), the state having accepted the conditions 
of the latter act Under these acts con- 
stnied together (aside from other reasons 
reaching to the same result), excludes from 
the operation of the grant any mineral land 
which had been duly located prior to the 
survey. Heyden/elcU v. Daney M, Co., 93 
U. S. 634; affirming S. C, 10 Nev. 290. 

SEA SHORE. 

1. Crown grant. Grant by letters pat- 
ent of the Crown as lord of the manor of E, 
of "all those coal mines found or to be found 
within the commons, waste grounds, or 
marshes within the said lordship of E,'*etc., 
with a proviso that the grant should be 
oonstru^ strictly against the crown, and 
most strictly and beneficially for the grant- 
ees: HtUi, to pass coal lying under the 
foreshore of the estuary of the river Dee, 
between high and low water marks, and 
forming part of the manor of E. Attorney 
General y, ffanmer, 27 L. J. Ch. 837. 

2. Crown rifflits — Tide lines. The 

crown is entitled to ** the soil of the sea;" 
to coal lying under the sea and adjoining 
the coasts of England, and in the absence 
of usage to the contrary, the average me- 
dium high tides in each ouarter of a lunar 
revolution during the whole year is the 
limit to the rights of the crown on the sea 
shore. Attometf^eneralv, Chambers, 2 Eq. 
Rep. 1195; 23 L. J. Ch., 636; Same v. Bees, 
Id. 

8. Description of land under water— 
Grant of lioil. The grant of * ' sea grounds, 
oyster layinc^, shores and fisheries," com- 
monly called the "Middleton hall and 
Prittlewell priory shores or sea grounds,** 
containing by estimation 800 acres, as 
marked and stubbed out, from the lord of 
the manors to tenants, to have and to hold 
subject to such services as were due from 
the freehold tenants of the same manor, al- 
though containing special reference to plant- 
ing oysters and to fisheries: Construed to 
pass tne right of soil in the sea shore to the 
grantees. ScraUon v. Brown, 4 B. & C. 485. 

4. Iqjanetion. Injunction granted to 
restrain defendants from taking valuable 
elay found in masses between high and low 
water mark and below low water mark, in 
the sea and within limits of plaintiffs 
manor and estate, upon the ground of ir- 



remediable mischief in the nature of waste. 
Earl Cowper v. Baker, 17 Ves. Jr. 128. 

5. Agphaltom. Case of mining foras- 
phaltum between high and low water mark 
on the Pacific ocean, where the line of a 
Mexican grant called for the '* sea shore." 
Title to the minerals not decided. More v. 
Massini, 37 CaL 432. 

6. Agplialtnm between tide marks. 

For case of mining for asphaltum between 
high and low tide mark on the Pacific ocean 
holding that such land, including the as- 
phaltum, belongs to the state by virtue of 
its sovereignty: see People ex rel. Dead 
Whale M, Co. v. MorriU, 26 Cal. 336. 

Such land treated as open to location of 
mining claims under the general law the 
same as other lands of the state. Id. 

SETERAHCE. 

1. HowelTeeted. A conveyance of ''the 
full right, title and privilege of digging and 
taking away coal to any extent he, the 
grantee, may think proper under the land 
of the grantor, effects a severance of the 
right to the surface from the right to the 
underlying coal, and makes them distinct 
corporeal hereditaments. Armstrong v. Cald- 
well, 53 Pa. St. 284. 

2. By deed. The minerals beneath the 
surface of land may be conveyed by deed, 
distinct from the right to the surface. Cald- 
weU v. Fulton, 31 Pa. St 474; See 32 Pa. 
St. 241; affirmed, 53 Pa. St. 229. 

A deed may convey a distinct inheritance 
in mines, the fee to the surface remaining in 
the n^ntor. Hartwell v. Camman, 2 Stock. 
(N. J.)Ch. 128. 

8. Deeds after soTerance, ignoring 
such fact. After minerals have been once 
severed, the fact that subsequent deeds by 
the surface owners contain no reservations 
of the minerals, cannot affect the rights of 
the owner of the minerals or his mode of ex- 
ercising such right. Marvin v. Brewster 
Iron S. Co., 55 N. Y. 538. 14 Amer. R. 
322. 

4* By lease. Unopened veins or beds of 
minerals contained in and below the surface 
of the soil may be demised as if they were 
separate pieces of land. Massot v. Moses, 3 
S. Car. 168; 16 Amer. R. 697. 

5. Crown grant. The crown may grant 
land and except the base mines and min- 
erals therein. McMahon v. Berton, 2 Allen 
(New Brunswick), 321. 

6. Between soTeral kinds of minerals. 

The title to different kinds of minerals (e. g. 
tin and copper) under the same land may 
bo in different owners. Curtis v. Daniel, 10 
East 273. 
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7. Looge block of gtone left 80 yearg 
on land— Deed— Parol exception. A 

Btone, split out and slightly removed, and 
laid up for the purpose and with the inten- 
tion, by the owner of the farm upon which 
it was quarried and left, of using it in the 
construction of a tomb elsewhere, would 
not pass by a deed of the farm. It would 
be governed by the same principles that are 
applicable to timber, fence rails, and the 
like that are severed from the freehold; if 
intended for use on the farm they pass by 
the deed in a sale of it; if to be used else- 
where they do not pass. NobU v. Sylvester, 
42 Vt. 146. 

As there was nothing about the stone or 
its position to indicate the use to which it 
was to be put, this was a proper subject 
of explanation between the seller and the 
purchaser at the time the deed was ex- 
ecuted, and such explanation, though ac- 
companied by a formal parol exception 
of the stone wnich was unnecessary, might 
well be by parol; and whether there was 
a parol exception was a question of fact 
for the jury. Id. 

The stone in question having remained 
on the premises over thirty years, ttie lapse 
of time was an element proper to be con- 
sidered by the jury in determining the ques- 
tion submitted to them, but it was not an 
error in the court to omit to give special 
instructions in respect to this fact, there 
having been no request to that effect Id. 

8. Incidents of, drainage. In a case 
in which mines were altogether excepted 
out of a demise of the sunace: Held, (re- 
versing the judgment of the court below) 
that the rights of the owner of the surface 
and the owner of the mines, did not in anv 
way differ from those of the owners of aa- 
joining closes who are strangers in title, 
each of whom is entitled to the water found 
upon his land, but neither of whom is enti- 
tled to complain of the loss of that water 
by natural percolation set in motion by his 
neighbor's excavations; for it makes no 
difference whether the respective closes are 
adjacent vertically or laterally, and the 
grant of the surface cannot carry with it 
more than the ownership of the entire soil 
would. BaUaeorkuh M. Co. v. Jhimbell, 29 
L. T. N. S. 658; S. C, L. R, 5; App. P. C. 
49. 

9. Evidence. In the construction of a 
contract inferring the severance of the sur- 
face and subsoil rights, extrinsic evidence 
is admissible to show the use to which the 
land is or may be applied. Stewart v. Chcui- 
wick, 8 Iowa, 463. 

10. By trnsteea. Trustees may make 
sale of lands reserving the minerals, and an 
order of court ordering further sales on par- 
cels of the same estate can only reach the 



minerals under a tract which had beeo 
theretofore sold by the trustees r^erving 
minerals. Cadwalader^s app., 64 Pa. St. 293. 

11. Parties— Cestnl que tmat. The 

cestui que trust ought to be made party to 
an application under 25 and 26 Vict c 106 
B. 2., for sale of the surface apart from the 
minerals. In re Palmer's unll, L. R. 13 
£q. 408. 

12. Practice— Trust estates. Upon an 
application to the court by trustees or other 
persons under sec 2, 25 and 26 Vic, c. 108 
(for the sale of lands reserving minerals) the 
appearance and consent of the beneficiaries 
is necessary. In re Brcnoft, 1 New R. 13. 

Under said section the court will make 
an order, on petition, authorizing the sale 
of land with a reservation of the mineial|H 
or of the minerals apart from the land, in 
general terms without reference to any par- 
ticular sale. In re WiUvniy^s trust, 32 L. 
J. Ch.226. 

18. 8etaed estates act. Under the set- 
tled estates acts, 19andr-20 Vic c 120, the 
court has jurisdiction to direct the sale of 
minerals beneath the surface separately 
from the land. In re MaUin*s SOtied Es- 
tates, 3 Giff. 126. 

The court has jurisdiction under the 
leases and sales of settled estates act, to or- 
der a sale of mines apart from the sm^ce 
with rights of using the surface for the 
workings, reserving a rent in respect of the 
suriace damaged from time to time. /• re 
MUwanVs estate, L. R. 6 £q. 248. 

' 14. Settled estates act— Lease-Coi- 
Tcnlent surface. The court in making aa 
order for a lease of mines under the settled 
estates act, will, in a proper caae, authoiitt 
a lease not only of tne mines them8elve^ 
but also of so much land as may appear 
necessary for the convenient and effective 
working of the minerals. In re Bevdqft 
Settled Estates, 32 L. J. Ch. 812. 

1 5. Confirmation of sales act— Brltlsk. 

The court has power under the confirmation 
of sales act, 25' and 26 Vict c. 108, to gjve 
a general direction that persons having 
powers of sale and exchange in a settlement 
or will, which do not expressly authorin 
the reservation of mines and minerals, on 
the sale of the settled property, or the sile 
of minerals apart from the land, may exer- 
cise the powers as if they tdid authorixe 
such reservation or separation, /n re 
Wynnes Devised Estates, 16 L. R. £q. 237. 

16. Mortgage— Confirmation of Btks 
act. Mortgagees are within the confinna- 
tion of sales act, and may have libe rty to 
sell under their power of sale, with a reser^ 
vation of the mines and minerals in the 
land sold, and incidental powers of woridng 



Digitized by 



Google 



SEVERANCE 



329 



them. In re BeaumorU^a Mortgage Trusts, 
L. R. 12 £q. 86. 

17. No equity Jarisdiciion between 
sorCaee and mine owners. A bill filed by 
one claiming an estate in three undivided 
fourths of the mines in a certain tract of 
land, with the right to pass and re-pass, to 
dig for and carry away the ores; agr<&in8t the 
owner in fee of the whole of the soil for dig- 
ging and carrying away ore and wasting 
and destroying tne same, and forcibly re- 
sisting the complainant in the exercise of 
his rights, is not within the equity jurisdic- 
tion of the court, either on the ground of a 
nuisance by a disturbance of tne use of a 
right of way, (such disturbance being al- 
leged only as an incident to the trespass by 
digging ore) or as showing the parties to be 
tenants in common of the mines. Adam v. 
Briggs Iron Co,, 7 Gush. 361. 

Complainant in this case being allowed to 
amend, alleged himself to be owner of three 
undivided fourths and defendant to be own- 
er of one undivided fourth of the mines, 
whereupon it was held that such action was 
within the jurisdiction of the court. Id. 

18. Relationship of snrfaee to mine 

owner. When the minerals have been 
severed from the surface ownership the 
owner of the surface is not a tenant in com- 
mon with the mine owner. Canfield v. Ford, 
28 Barb. 336. 

19. Presumption affected by serer- 
aaee. The prima facie evidence of title to 
the mines which possession of the land af- 
fords, is rebutted oy proof of severance by 
grant. Hodgkinson v. FUtcJktr, 3 Doug. 31. 

20. Mineral owner allowing expendi- 
tares by surface owner. The fact of the 
owner of minerals reserved allowing the 
surface proprietor to sink for and get them 
at great expense, after an ancient reserva- 
tion unknown to the surface proprietor, 
does not alone authorize the presumption 
of a grant. Adair v. Shqfloe, cited 19 Yes. 
Jr. 156. 

21. Minerals the serrient tenement- 
Support. Mining property is servient to 
the surface to the extent of sufficient sup- 
port to sustain it, and on default the oper- 
ators are liable for damages. Jones v. Wag 
ner, 66 Pa. St. 429; Homer v. Watson, 79 
Pa. St 242. 21 Amer. R. 65. 

22. Sic ntere too. Upper and under- 

rnnd estates are govemea as other estates 
the maxim sie uUre tuo iU non aUenum 
lidos. Id. 

28. Constmciion as to snrfkce snp* 
pert — Coal mining. Where, the deed 
which granted the surface reserving the 
minerals, contained only the provision 
that the grantor should have the collieries 



and coal mines, veins and seams of coal, to- 
gether with full and free power and liberty 
at all times to work, sink, dig for or win 
the same, and to drive drift or drifts, make 
water-courses, or do any other act neces« 
sary, needful, or convenient for the working, 
winning, obtaining, or getting the same, 
paying to the grantee treble damages for 
loss or damage sustained by reason of the 
working of the mines: 

Held, 1. that the terms of this reserva- 
tion did not authorize the grantor to work 
the mines in such manner as to leave the 
surface without support; 2. Also that the 
entire removal of all the coal, so as to de- 
prive the surface of support, was not an act 
necessary for the working and winning of the 
mines; S, Also, upon the evidence, that it 
was contrary to the approved practice of min- 
ing in the county of Durham at the date of 
the reservation, 1671, to leave the surface 
without support; and that a plea which al- 
leged that the defendants haa done the acts 
complained of in accordance with the ap- 
proved practice of mining, must be taken to 
refer to the practice at tne date of reserva- 
tion. SmaH V. Morton, 5 £1. & Bl. 30; 30 
Eng. L. & £. 385; 3 Com. L. R. 1004. 

24. Right of lateral support, how ac- 
quired. A right of lateral support can 
have its origin only in grant; nor ought the 
grant to be presumed where the necessity 
of the support arises from mining the sub- 
jacent support from under the improve* 
nients, untu the lapse of twenty years after 
the adjoining owner knew or had means of 
knowing that the subjacent strata had been 
removed; and if withm such period the ad- 
joining owner work his mine to his border 
and cause the fall of the house, he is not 
liable in case for the injury. Partridge v. 
ScoU, 3 M. & W. 220; S. C, 1 Horn & H. 31. 

25. Mine owner entitled to snr&ce 
necessary for working. One who has the 
exclusive right to mine coal upon land is 
entitled even as against the owner of the 
soil, and so certainly against an intruder, to 
the possession of the land so far as is nec- 
essary for the enjovment of such right. 
Turner v. Reynolds, 23 Pa. St 199. 

26. His possession presnmed rightfbl. 

Where the portion of land necessary foi' 
mining purposes did not appear in the case 
it was field, that the court of review would 
presume as against an intruder that the 
possession of tne soil over the vein in dis- 
pute was necessary for the purpose of min- 
ing. Id. 

27. Poor rate— Mines in one township, 
surface in another. An act for the in- 
closure of a common provided that the al- 
lotments should be deemed situate in the 
lands in respect to which the allotments 
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were made. The coal under the lands was 
reserved: Held^ that the coal mines were 
still ratable in the township where actually 
situate. Rex v. PiU, 5 B. & Ad. 565; 2 
Nev. & M. 363. 

28. Shaft throDgli snrfkee to serered 
minerals. Case of joint ownership of the 
underlying coal and separate ownership of 
the surface, holding that a shaft sunk to 
work the mines held in common belongs to 
the owners of the mines, and is not the 
separate property of the surface owner. 
CUgg y. CUgg, 3 Giflf. 322. 

29. Surcharge. When the entire estate 
in the mines is severed and conveyed, there 
can be no surcharge; it can made no differ- 
ence to the rights of the surface owner 
whether few or many are employed to work 
and win them. Cai\field v. Ford, 28 Barb. 
336. 

80. Property In miiieralB without right 
of entry. Though the property in mines 
be in the lord, it does not follow tnat he can 
enter and take it without consent of the 
tenant. Orey v. Duke qf Northumberland, 
17 Ves. Jr. 281. 

81. Stones serered bat left on the 
fkrm. A sale of stones by the owner of a 
farm, accompanied bv a payment for and 
removal of the same by tne vendee to an- 
other part of the premises,^ constitutes a 
severance and vests the title in the pur- 
chaser. FuUon v. Norton, 64 Me. 410. 

A second sale of such stones by a grantee 
of the farm, under a deed subsequent to the 
first sale by his predecessor in ownership 
of the farm, vests no title; and if the second 
purchaser removes them from the place 
where they were deposited by the first ven- 
dee, he becomes liaole in an action of tres- 
pass for the value of the stones thus re- 
moved. 

See PABTinoir. 

SHABES. 

Shares of members owning the mine 
treated as paid up. Nine persons bought a 
moiety of a collery from P. for £10,000, and 
the ten, after working it for some time, 
agreed to form a company for^ carrying it 
on, and a company was accordingly regis- 
tered, the memorandum of association of 
which was subscribed by the owners of the 
colliery for numbers of shares proportioned 
to their respective interests; the nominal 
amount of shares subscribed for being 
£20,000. The memorandum stated nothing 
as to the shares being treated as paid up 
shares, but the articles provided that all the 
shares subscribed for in the memorandum 
should be treated as fully paid up. The 
colliery was made over to the company, but 
no other payment was made by any of the 



subscribers of the memorandum. No odier 
shares than those subscribed for by the 
memorandum were ever allotted: Hdi, 
that the subscribers of the memorandum ol 
association were not liable as contributorics, 
for that the shares must be taken as baring 
been fully paid up by the handing over the 
colliery. In re Baglan Hall Colliery Co., 
L. R. 5 Ch. 346. 

Paid npshares, attempted traasfertt 
credits. A person who subscribes the 
memorandum of association of a compsnj 
for a certain number oi shares is bound to 
take that number of shares from the con- 
pany, and pay for them, either in money or 
money B worth. P. signed the memoran- 
dum of association of a company for 1350 
shares, and F. and J. for 50 shares each. 
P. sold a business to the company, part of 
the price of which was to be paid b^ 1500 
paid up shares. By his direction mty of 
these paid up shares were allotted to F. and 
fifty to J. : Held, that the obligation into 
which F. and J. had entered by subscrib- 
ing the memorandum, was not thus satisfied, 
and that each was a contributory in respect 
of fifty shares, on which nothing had been 
paid: In re Heyford L Co., L. R. 5 Ch. 
270. 

8. Purchase-money shares. P. sab- 
scribed the memorandum of association of 
a company for 1350 share& By the articles 
it was stated that the company would issue 
1000 shares to P., which were to be credited 
as fully paid up shares, and that P. would 
accept them as the purchase-money of the 
good-will and stock in trade of a buainesn 
which P. had sold to the company; 1350 
fuUy paid up shares were allotted to P., and 
150 to his nominees. No money was raid 
for the shares. The company was aner- 
wards wound up: Held, that P. was not 
liable as a contrioutory. In re HeyfordC^, 
L. R. 5 Ch. 11. 

4. Pnrehaser liable for existing liaUl* 
ities* A person who buys shares in a trad- 
ing company is to be taken to have boii|^t 
them subject to their existing liabihtie*, 
and, on the winding up of the company, is 
liable to contribute, as well towards aebts in- 
curred before as those incurred after the pur- 
chase. In re Mexican A S, A. Co,, 4 De G. 
& J. 544; 28 L. J. Ch. 769. 

5. Transfer to aroid ftatnre liability. 

A transfer of 250 shares in a mining com- 
pany purchased for £1750 was made by a 
shareholder to his derk for £1. It wae not 
disputed that this transfer was made to es- 
cape liability, but the court was satisfied on 
the evidence that it was an absolute and 
bona jide transfer, without any trust or res- 

I ervation: Held, that the tranneror was not 
a contributory. In re Mexican <t* S. J. Co.* 

I 4 De G. & J. 544; 28 L. J. Ch. 769. 
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6. Consent to transfer— Reputed own- 
ership. Where a shareholder in a com- 
pany where there is a printed notifica- 
tion on each share certificate that no trans- 
fer can he made without consent of the 
directors, agrees with the mana^g director 
that his snares shall he security, and the 
shareholder retains the shares, they are not 
in his reputed ownership. Ez parte Harri- 
mmy 3 Mont & Ayr. 506. 

7. Money paid to bnyer to induce pnr- 
dbase — Consideration. A transfer of 
shares, which is otherwise bona fide, can 
not be set aside at the instance of the com- 
pany, either because the vendor paid money 
to the purchaser to take his shares, or be- 
cause tne certificate of transfer contains a 
iblse statement as to the consideration paid. 
In rt Hafod Lead M, Co., 12 Jurist, N. S. 
242; 35 L J. Ch. 304. 

8. Abandoning Shares, no transfer. In 

a company on the cost-book principle, the 
regulations were that any person who was 
the holder of share certificates could cause 
himself to be registered as a shareholder, 
and could not receive any dividend, unless 
he was the registered holder, and on regis- 
tration the former holder was freed from all 
liability: HM^ that a registered shareholder 
wiio haid disposed of his shares and handed 
over the certificates, where no other person 
had registered himself in respect of those 
shares, remained liable to be a contributory. 
Httmhy*8 ease, 28 L. J. Ch. 875, 5 Jur. N. 
a 215. 

9. RnnninflTContraet— Repudiation. P. 

applied for shares according to a form of 
application which bound him to pay, in ad- 
dition to the £1 per share which he had paid 
on application, £4 per share **on allotment." 
On the 6th of September, he received a let- 
ter stating that the directors had allotted 
him eighty shares, " on which £5 per share 
mast be paid on or before the 15th inst*' 
September 10, before anything further had 
been done, P. wrote to the company, refus- 
in|[: to accept the shares: Held, that the ap- 
plication and the letter constituted a com- 
plete contract, and that the repudiation of 
the 10th of September was ineffectual. In 
re Aberaman ironworke, L. R. 4 Ch. 532. 

10. Mortgage— Forfeiture — Former 
owner. After a transfer of shares in a 
oonipany has been made, and after the rec- 
ognition of the transferee by the company, 
tbe^ cannot make any claims for calls, 
which ought to have been paid by the pre- 
Tions owners; neither can the company de- 
clare such shares forfeited on the refusal of 
the transferee to satisfy such demand, though 
he was only a mortgagee of the shares. Wat- 
mm V. EaUe, 23 Beav. 294, 26 L. J. Ch. 361. 

11. Slayes. SUveswith other property 



being owned by a British mining company 
operating mines in Brazil, a special order of 
reference was made "to inquire in what 
manner it is fit and proper to deal with the 
slave property of the association." Shep- 
pard V. Oxenford, 1 Kay and J. 491. 

12. Deiirery after winding-up order. 

G. and S. bought shares in a company, whose 
shares passea by the delivery of the certifi- 
cates. Some of the certificates were not 
delivered until after an order for winding 
up the company had been made: Held, that 
G. and S. were contributories in respect of 
such shares, as well as in respect or those 
the certificates of which had been delivered 
before the winding-up order. In re Mexi- 
can (C- S, A. Co., 4 De G. & J. 544; 28 L. J. 
Ch.769. 

See Stock. 



SHAREHOLDER. 

1. Adranees by sharehoiders. By the 

deed of settlement of an unincorporated min- 
ing company, the capital of the company was 
to be £50,000, and it was provided, '* that 
the affairs and business of the company 
should be under the sole and entire control 
of the directors." The deed empowered 
the directors, if they thought it desirable, 
to create new shares, by vote at a special 
general meeting. New shares were accord- 
ingly created, but the capital arising from 
these, as well as from the original £50,000, 
having been exhausted, certain of the di- 
rectors and other shareholders, upon the 
application of the managing body of direc- 
tors, made advances of money for the use of 
the company, which were applied in paying 
wages ot miners and other debts which haa 
been incurred at the date of the advances, 
for the necessary purposes of the proper 
working of the mines: Held, that the ad- 
vances should be credited, with interest, to 
the shareholders who made them. In re 
German M, Co., 17 Jur. 745; S. C, 4 De 
Gex, M. &G. 19. 

2. Shares held in another name for 
personal reasons. K., the secretary of an 
unregistered company, carried on upon the 
cost-book system, purchased shares in the 
company and had them transferred to a 
nominee, who was a man of small means; 
his object being to prevent its being gener- 
ally known that he was traflScing in shares 
of the company. The transfer was register- 
ed, and about three years afterwards the 
company was wound up by an order of 
the court of stannaries: Held, reversing 
the decision of the vice warden of the 
stannaries court, that the transaction waa 
a bona Me purchase of shares in the 
name of a trustee, and that K. oould 
not be put on the list of contributories 
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in respect of them. Semble, that, even 
if K. had purchased the shares in the 
name of a nominee for the purpose of es- 
caping liability, ^et, as K. was never 
under any obugation to the company in 
respect of those shares, he could not be 
made a contributory. In re Oreat W, B. 
M, Co., L. R. 6 Ch. 196. 

8. Attending meetinpH-Proof of be* 
lag shareholder. Certain persons formed 
themselves into a company to raise a fund 
for working mines in America, and £6000 
was subscribed in shares of £100 each. 
The deed by which the company was 
formed was cfated November 1, 1833, and 
prpvided that the directors should have the 
power of creating and issuing new shares 
mm time to time, and that the shares 
should be assignable. Bills of exchange 
having been drawn on the company by 
their a^ent in America, which they re- 
quired funds to meet, an engagement dated 
December 24, 1835, was entered into by 
three of the directors with the plaintiffs, 
for borrowing £5800 from them, wnich sum 
was accordingly advanced by the plaintiffs. 
In an action oy them against A., a share- 
holder, to recover the sum so advanced: 
Beldf that the fact of A. having, on the 
seventeenth of December, 1835, attended 
a special meeting of the company, at which 
resolutions were passed relatmg to the sale 
of certain of the company's mines, in order 
^provide for the payment of the bills, was 
sufficient evidence to go to the jury to fix 
him with liability as a shareholder, though 
A. did not sign the deed, nor was he proved 
to be the proprietor of any shares, or to 
have attenaed any other meeting, or to have 
done any other act in connection with the 
company. Harrison y. Heaihom^ 6 Scott, 
N. R. 735; 12 L. J., C. P. 282. 
Sea Pabtnebship, Cost-Book Co., Joint 
Stock Co. 

SLATE WORKS. 

!• Not a Factory. A slate quarry, a 
large open space extending over an area of 
400 acres, the works of which are carried 
on in the open air, the only buildings 
being sheds, and in which more than fifty 
persons are employed in splitting the rock 
into slates and shaping them for sale, is not 
" a factory " within the meaning of 30 and 
81 Vict. c. 103, s. 3, sub-s. 7. Kent y. AsUey, 
L. R., 5 Q. B. 19. 

SlIELTING WORKS. 

1. Crushing and amal^amating^Sep- 
arale business. The business of crushing 
ore in a stamp mill, ajid the business cS 
carrying on amaljramating works, are dis- 
tinct from each other, and an arrangement 



between a stamp mill and an amalgamating 
mill, by which the former is to crush afi 
the ore of the latter at a certain rate pa 
ton, establishes no partnership relation. 
And the fact of the amalgamating mill 
leasing part of its ground from the quarts 
mill, does not affect the case; nor the faet 
that one of the quartz-mill owners is admit- 
ted to be a pfuiner in the two firms by spe- 
cial arrangement Jones v. O'Farrdl, I 
Nev. 354; Mears y. James, 2 Nev. 342. 

2. Timber. A tenant who has leased a 
lead mine, with liberty to smelt ore, ia en- 
titled to use so much timber as may be !le^ 
essary for that purpose. WUson r. SmlA, 
5yerger(Tenn.)37a. 

SOIL. 

1. Constmetion. Where, in an incloswe 
act, one-fifth of the oommon lands was al- 
loted to the lord of the manor for his "in- 
terest in the soil," the remainder to be di- 
vided among the commoners and held in 
severalty, there being a saving of the Iwd's 
right in minerals, "as if the act had not 
b^n passed:'* Held, that the word soil re- 
ferred to the surface alone, and that the lord 
took all the minerals under both the com- 
mon and other lands. FreUy y. Solkf, 26 
Beav. 606. 

2. Jndieial notice. Judicial notice 
taken of the character of the soil and the 
topography of the state. FoUmer v. Nuc^ 
koUs County, 6 Nebraska, 211. 

See Laio). 

SOTEREIttinT. 

t. Preelons metals. Mines of j^recisDi 
metals belong to the eminent domain of the 
political sovereignty. Gold Bill Q. M. Ca 
v. /sA, 5 Oregon, lOi. 

See Kino's PBBBooAnys, Pubuo Domact, 
RoTAL Mikes, Sba-bhorx. 

SPECIFIC PEEF0RMAI9CE. 

t. Remedy at law. Specific perfonn- 
ance of covenant to fill up a gravel pit r^ 
fused, the remedy being adequate at law: 
Flint v. Brandon, 8 Ves. Jr. 159. 

2. Remedy by entr^. A right of re-en- 
try (upon a quarry) gives a complete leg*i 
remedy so as not to make specific perform- 
ance a matter of course. Rutland M. Oo. 
y. RipUy, 10 Wall 339. 

8. Discretion— Coal not worth ffettiBf. 

Specific performance is a matter of discre- 
tion to be exercised, however, according to 
fixed and settled rules, and the mere inade- 
quacy of consideration is not a ground for 
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exercising sach discretion by refusing a 
specific performance. Decree accordingly 
under this statement of the rule, for specific 
peiformance of an agreement for a coal 
lease, when, after prosecuting work for some 
time, under possession g^ven, the coal 
seams were found to be ** absolutely not 
worth getting/' and the a^ement called 
for a lease with £100 minimum rent, be- 
sides royalties: Haywood v. Copty 25 Beav. 
14a 

4. DefeetlTe title exeases rendee of 
land. A vendee of an interest in iron- 
works, entering and acting as a partner, al- 
though charged with gross mismanagement 
and destroying the value of the property, 
cannot be decreed to accept specific perform- 
ance and to take a defective title and vnW 
not be presumed to have accepted such title; 
nor can an account of damages be taken 
and decree for compensation made upon 
bill framed only for specific performance. 
SUvenB V. Chippy, 3 Russ. 171. 

5. Titte to minerak wantlnjr. Specific 
performance refused upon a finding that 
the vendor could not give title to the min- 
erals under the surface. Pretty v. SoUy, 26 
Beav. 606. 

6. Yeador must tneo title. On a bill 
for the specific performance of a contract to 

C chase shares in a mining concern (cost- 
k) it is not sufficient for the vendor to 
show a title to the specified share of the 
mine as between himself and co-adventurers 
without showing some title in himself and 
his co-adventurers to the mine of which he 
had contracted to sell a share. Cvrling v. 
Flight, 6 Hare, 41; compare S. C. 2 Phillips, 
613 

7. Ontstanding reserration of Bon-ex- 
isting minerals. There was a reservation 
in a grant of an estate by the crown, of tin 
lead and all royal mines within the prem- 
ises. There was no pretense of any search 
for royal mines witnin one hundred and 
eleven years, and the chancellor considered 
it probable that there were no such mines. 
The existence of such reservation was there- 
fore Kelij no excuse for the purchaser to re- 
fuse to take the title of the vendor. Lyd- 
dal V. Weston, 2 Atk. 19. 

In such case a moral certainty of there 
being nothing which may be feared from 
the reservation is sufficient without demon- 
stration. Id. 

8. Minerals fonnd reserred— Title de« 
feetlTe— Time for rescission. Upon a 
sale of freehold land described as contain- 
ing valuable limestone and freestone, one 
of the conditions provided that the pur- 
chaser should be considered to have accepted 
the title, unless he should within a ceitain 
tune deliver to the vendor some valid objec- 



tion to the title, and that if any objection 
or requisition should be delivered and per- 
sisted in, the vendor might rescind the 
contract; and another condition provided 
that if any mistake should appear to have 
been made in the description of the prop- 
erty or the vendor's interest therein, it 
should not vitiate the sale but compensa- 
tion should be given. The vendor's title- 
deeds contained a reservation to the lord of 
the manor of the right to the mines and 
minerals under part of the property; but 
the vendor asserted that by the custom of 
the manor, the lord's right did not extend 
to limestone and freestone and that there 
were no other minerals under the property. 
The purchaser having claimed compensa- 
tion, the vendor rescinded the contract: 
Held, that the purchaser's objection in- 
volved a question of title between the ven- 
dor and the lord of the manor, and that the 
vendor was entitled to rescind the contract, 
and a bill by the purchaser for specific 
performance with compensation was dis- 
missed. MavDSon v. Fletcher, L. R.*6 Ch. 
app. 91; affirming S. C, L. R. 10 Eq. 212. 

9. Time. A., on the fourth of October, 
contracted to grant a mining lease to B., 
and no time was mentioned for completion. 
On the tenth of December, B. gave notice 
to A. that unless he completed the contract 
within a month he would rescind the con- 
tract: Held, on A.'s default, that B. was 
justified in giving the notice, that the time 
was reasonaole, and a |>iU by A. for specific 
perfonnance was dismissed with costs, 
although there were matters essential for 
the completion which did not depend on 
A., but on third parties. Macoryde v. 
Weekes, 22 Beav. 533. 

10. Delay resulting in loss. Bill for 
the specific performance of an agreement to 
take a lease for forty-two years, of iron and 
coal mines and machinery for the purpose 
of trade, dismissed on account of cfelay on 
the ^t of the lessor in making out his title 
and in ^ving possession at the time stip- 
ulated m the agreement, to tho extent of 
defeating the oenefit of the purchase. 
Parker v. Frith, 1 Sim. & Stu. 199. 

11. Laehes-^Iron Mountain. Bill for 
specific performance praying conveyance of 
one-seventh of the "Iron Mountain tract," 
Missouri, an account of ores, etc.; dis- 
missed on the ground of non-performance 
by complainant, laches, etc.; out without 
any distinction as to the law with reference 
to the property as a developed mine except 
incidentally. Boone v. Missouri Iron Co., 
17 How. 341. 

12. Sudden rise in ralne— Oil dlscor- 
ered. A contract fair at the time when 
made will be specifically enforced notwith- 
standing unforeseen circumstances, as the 
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sadden discovery of oil in great quantity, 
have immensely enhanced its value since the 
agreement was made. Cadjf v. Oate, 5 W. 
Va.647. 

DeUy—Award. W. agreed with the 
owners of a colliery to take a lease of the 
same, the terms of which were to be set- 
tled by the award of two persons, who were 
named as arbitrators. The award was 
made on the thirteeifth of April, 1948, and 
on the tenth of June it was nrst brought to 
•the knowledge of W. who, on the eighth of 
August, objected to its validity, but offered 
to enter into an arrangement Subse- 
Quentl^ the agents of both parties went 
down into the mines, with a view to revalue 
them, for the purpose of the arran^ment: 
W., who was m possession of the mines be- 
fore the date of the reference, worked them 
until February, 1849, when he abandoned 
them. In 1852 the lessors filed their bill 
for specilic performance of the agreement 
Held, upon appeal, reversing the decree be- 
low, that the delay of the plaintiffs was a 
bar to the special relief sought, but that 
they were entitled to an account of coal 
raised by W. Eads v. WUUanu, 24 L. J. 
Ch. 531. 

Proof— Indefinite eontraot— Teuuit 
In eonimon — Moletr, One of two tenants 
in common in fee, of lands containing mines 
of coal and iron, entered into a negotiation 
for the lease of minerals, and wrote a letter 
stating his willingness to mmt a lease on 
the terms of a paper referred to in the letter. 
There were two papers, each of which in 
some respects answered the description in 
the letter. One of these purported to be 
terms for letting and taking coals, "etc," 
under the lands in question, but contained 
no more definite description of the minerals 
which were the subject of it In a suit by 
the proposed lessee, for specific performance 
as to the moiety belonging to the tenant in 
common, who had written the letter; Heldf 
that the paper to which the letter referred 
was not sufficiently identified; 2. That 
even if as the plaintiff contended, it was 
shown to be the above paper, its terms were 
too indefinite to be capable of being en- 
forced specifically; 3. That the contract 
being for a lease of the entirety, and the 
defendant not having been shown to have 
made any misrepresentation as to his title, 
or otherwise, it could not be enforced against 
him, as to one moiety only: Price v. Or^ffUhy 
I De G., M. & G. 80. 

15. Misrepresentatioiis as to Teln. 

Misreprettentutions by a vendor of an oc- 
cult quality, in land, e. ^., as to the presence 
nature, and quality of a vein of iron ore, 
although such misrepresentation be made 
in ignorance of the truth, and although the 
vendee agrees to run the risk of this, is, in 



an action for specific performance of the 
contract for sale, a decisive objection to the 
plaintiff's recovery. Fisher v. WorraU, 5 
Watte & S. 478. 

16. CoUndoii with sMkers. When 
upon contract (relating to a marble-qnany), 
reserving right of entry upon failure of Ten- 
dee to supply stone, the vendor, by colluson 
with strikers, makes an unconscionable en- 
try upon the premises in the absence of waj 
fact justifying any sort of entry, it is snca 
an act as to forfeit all his rif^t to daim 
specific performance of any part of the con- 
tract AuUand Marble Co, y.Biptey.lOVi'an, 
339. 

17. Non-eommuBlaitioB offsets. The 
plaintiff had worked the coal under hit 
estate but abandoned it as unprofitable. 
Twentv years afterwards the defendant 
cleared the pit and examined the coal in 
the shaft with other persons, and subse- 
quently contracted for a lease. The col- 
liery turned out to be worthless: Held, that 
the defendant could not resist a specifieper- 
f ormance, on the ground of the paintiffnot 
having communicated the fact of his having 
work^ the mine and found it unprofitable. 
Haywood v. Cope, 25 Beav. 140. 

IS. Secret mlnfiig before pvrduMO. 

The owners of a colliery entered into a con- 
tract with an adjoining land owner for the 
purchase of his estate without disclosing 
the fact of which he was ignorant, that 
they had without authority gotten a con- 
siderable quantity of coal from under it: 
UM^ that the court would not enforce the 
contract at the suit of the purchasera, 
though the sale was not shown to be at an 
undervalue. FothergUL v. PhiUip$, L. R. € 
Ch. 770. 

19. Ignoranee of Mining. A peison 
contracting for the lease of a mine cannot 
resist its performance on the ground of his 
ignorance of mining matters and of the 
mine turning out worthless. Haywood r. 
Cope, 25 Beav. 140. 

20. Coal taken —Pureliase-nioney. 

Upon bill for specific performance of an 
agreement for tne purchase of a colliery, 
the answer admitting the substance oi the 
bargain and the possession of the vendee 
and his working the coal bed, and so de- 
stro}ring the estate, defendant ordered to 
pay installments due, before final decree or 
the execution of a conveyance. Buck v. 
Lodge, IS Yem, Jr. 450. 

21. Prospecting contract. On a Ul 

filed for specific performance (of a cootnet 
to sell a mineral vein to the discoverer) if the 
contract be in writing, is fair and just m all 
its parts, is certain and for an adequate 
consideration, and capable of being per* 
formed, it is as much a matter of cooise for 
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a court of equity to decree a specific per- 
formance, as it is for a court of law to give 
damages for breach of it; and it was error 
in the judge to refuse to charge this as the 
law, in a case where the contract was in 
writing and in a case where under the evi- 
dence it was competent for the jury to have 
found the contract fair, just, certain, and 
for an adequate consideration, and capable 
of being performed. Warner, Chief Jus- 
tice, dissented, liorth Otorgia M, Co, v. 
LaUmety 51 Geo. 47. 

22. Prospeetinr eontraet— Discorery 
claim. Wetland, Gross and Koch in 1871 
entered into a verbal prospecting contract 
with Huber; they agreed to furnish money, 
a horse and provisions, and Huber agreed 
to prospect for deposits, one equal fourth of 
which should belong to each party; they 
complied with their agreement, and Huber 
prospected for and discovered the Huber 
ledge, on which he located 1000 feet, 400 
feet in his own name, and 200 feet in the 
name of each of his associates, styled co- 
partners in the opinion. Koch afterwards 
Bold out his entire interest in the claim, and 
Wei land and Gross sold each his 200 feet to 
Uaber, their associate, the defendant: Htld^ 
that the plaintifib, Welland and Gross, 
were entitled to a specific performance by 
conveyance from Huber of their interest in 
the 400 feet located in the name of Huber. 
WeMand v. Huber, 8 Nev. 203. 

28. Contract requiring continnons 
performanee — Way — Hteam power-— 
Award — Estoppei. By an award made in 
June, 1863, nnoer a reference at nisi prius 
the arbitrator awarded that the defendant, 
the owner of a colliery, should execute 
to the plaintiff a lease of the right to use 
such fmrt of a certain railway made by the 
plaintiff as was upon the land of the de- 
fendant, the lease to be in the words set 
out in the award, and that the defendant 
should have a right of running carriages 
over the whole line on certain terms, and 
might require the plaintiff to supply en- 
gine power while the plaintiff should have 
an engine on the railway; and that the 
plaintiff should during the term keep the 
whole railway in good repair. The lease 
did not provide for these privileges awarded 
to the defendant. The plaintiff applied at 
law to set aside the award, and ultimately, 
in April, 1864, the application was refused. 
In July, 1864, the plaintiff filed his bill for 
specific performance of the award: Heid, 
tnat specific performance could not be de- 
creed, inasmuch as the provisions in favor 
of the defendant could not be enforced at 
once, but gave the defendant a right to 
have certain duties continuously performed 
by the plaintiff for a number of years, and 
the court could not undertake to see to such 
performance: SembU, that even if the award 



had been one of which specific performance 
could have been decreed, the plaintiff could 
not, after taking proceedings to set it aside, 
have enforced specific performance. Black' 
eU V. Bates, L. R. 1 Ch. 117. 

24. Constmetion — Laches — Special 
Talne of particular Coal Mine to partic- 
ular Iron Worlcs. Bill by a company for 
smelting and manufacturing iron, against 
proprietors of coal mines adjoining their 
works, for specific performance of an agree- 
ment to sell to the company, at a fixed price 
per ton, all of certain beds of coal, esti- 
mated to contain from 120,000 to 150,000 
tons, to be raised and delivered by defend- 
ants at the rate of 500 tons per week, and 
the company to drain the beds; and for an 
injunction to restrain defendants from sell- 
ing anv part to other persons. The bill 
averrea that the coal was very conveniently 
situated with reference to the company s 
iron works, which adjoined thereto; and 
that the company had the power, by means 
of their engines and pits, to drain the beds, 
and had occasion for a large quantity of 
coal of that particular description. De- 
murrer allowea: 1. On account of laches in 
delay of eleven months after performance 
refused, the contract having reference to a 
commodity of fluctuating value as to which 
unusual vigilance is expected from parties 
seeking specific ]>erformance ; 2. ^uch a 
contract is a positive contract, and does 
not give jurisdiction to restrain sale to 
other parties. Pollard v. Clayton, 1 Kay 
and J. 462. 

Leave to amend and account for laches re- 
fused on the ground that a court of equity 
could not interfere to see to the execution 
of a contract of that character, due in install- 
ments and requiring peculiar supervision, 
and the benefit to be derived from the par- 
ticular location of the beds relative to the 
iron works not of itself being sufficient 
ground for specific performance. Id. 

25. Contract to cancel shares. A 

valid agreement between a company and a 
shareholder for the cancellation of shares 
when the shareholder has performed his 
part of the contract will be specifically en- 
forced, and the shareholder's name struck 
from the list of present contributors, i)ro- 
ceedings having been commenced to wind 
up the company. MarshaU v. Glamorgan 
L C, Co., L. R. 7 Eq. 129. 

26« Stock. Where stock is of a peculiar 
and uncertain value, and where compensa- 
tion in damages will not afford a party a 
full and adequate remedy, a court of equity 
will decree a specific performance. In this 
state courts of equity will decree a specific 
performance of contracts for the transfer of 
mining stocks, owing to their fluctuating 
and uncertain value in market, and the 
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difficulty of subetantiating, by competent 
evidence, what would be a proper measure 
of damages. Treawrtr v. Commercial C, 
M, Co,, 23 Cal. 391. 

27. Stock—Tendor's title— Pr»etiee« 

To a vendor^s bill for specific performance 
of a contract to purchase shares in mines, 
insisting that the plaintiff was not bound 
to give other evidence of his title to the 
shares than attested extracts from the cost 
books, or registers of the mines, and that 
the defendant had refused to accept such 
evidence, but not alleging that the phiintiff 
was unable to give other evidence of his 
title, the defendant demurred: ffeld, that, 
as the plaintiff was not precluded from giv- 
ing other evidence of his title, if necessary, 
the demurrer must be overruled. Curling 
V. FHgfU, 5 Hare, 244. See S. C. 6; Id. 41; 
2 Phillips, 614. 

2S. Lease— Fanlt takea as dlTldlHr 
line— Possestiloii. The owners of land 
agreed to demise to A. the minerals under 
it to the west of a certain fault, supposed 
to run through the land in the direction of 
a line, drawn on a certain plan, the quan- 
titv of the land being described, as supposed 
to oe eigh ty-three acres, or thereabouts. The 
owners made a similiar fu^reement with B. 
as to the minerals under the land to the east 
of the fault, supposed to contain ninety- 
eight acres, or tliereabouts. The fault was 
afterwards found to run so as to leave on 
the west eight acres only: Held, on a bill 
filed by B. to restrain A. from working coal 
to the east of the fault; that the court 
would not, in a suit by B. for specific per- 
formance against the owners, have decreed 
a demise of all the minerals to the east of 
the fiiult, and that he could not be deemed 
in constructive possession so as to maintain 
his suit against A. Davis v. Shephard, L. 
R. 1 Ch. App. 410. 

29. Lease— Work Abandoned— Delay. 

In March, 1850, the defendant agreed to 
grant the plaintiff a lease of a coal mine. 
Three months after the defendant gave no- 
tice to the plaintiff that unless he com- 
menced working in a month he should con- 
sider the agreement abandoned. Two years 
after the plaintiff entered and commenced 
working, but was resisted by the defend- 
ant; the working, however, proceeded, but 
was abandoned in February, 1853. Five 
years afterwards the plaintiff attempted to 
resume the work and filed a bill for specific 
performance. It was dismissed with costs 
on the ground of delay. Sharp v. Wright, 
28 Beav. 150. 

80. Lease— Trial of land— Undefined 
area— Secnrity to lessor. The plaintiff, by 
letter, offered to work the iron stone lying 
under the lands of the defendant, at P. and 



to pay a fixed rent and a royaltv. The 
land steward, by letter, accepted the offer, 
and agreed to grant a lease for twenty-one 
years, if after a year's trial, it was asked 
for. The plaintiff applied for the lease, bat 
he refused to give any security that the an- 
dertakiug would be carried out and the 
covenants in the lease observed, or to jeii 
any responsible person with him in the un- 
dertaking. The land steward, accordingly, 
declined to proceed with the lease, or to 
assign the area over which the iroiutone 
was to be worked. Upon a bill for the 
specific performance oi the agreement: 
Held, that the agreement was mdefinite, 
that the land-steward in the absence of as- 
surance that the understanding would be 
earned out, and the covenants in the letse 
observed, was not bound to assign the area 
for the mineral workings; and the bill was 
dismissed, but under the circumstanoet 
without costs; 2. Also, that the plaintifi^ 
having stipulated for a trial year without 
rent, with libertv to abandon the working, 
was not entitled under the 21 and 22 Viet 
c. 27, to damages for his outlay: LaneaMer 
V. De Traffwd, 31 L. J. Ch. 554. 

81. Purehaser holding lease as well 
as agreement— Pajinent into conrt. The 

Iiurchasers of a mining property, subject to 
eases, were in possession of part as lesseei^ 
and a part under an agreement with the 
lessees, and were working and disposing of 
the minerals, but they nad paid no rest 
since the time when, according to the 
agreement, possession was to m gpveiL 
Upon motion, after answer, in a suit for 
specific performance by the vendon, for 
payment into court of the balance <tf the 
purchase-money; Heid, that the defend- 
ants could only be required to pay into 
court the rent in arrear. RoberiAaw ▼. 
Bray, 35 L. J. Ch. 844. 

82. Safflelent description— Lease ef 

coal Teins. A., by contract in writing 
agreed with B. to take a lease of those 
scams of coal, known as the two feet coal, 
and the three feet coal lying under lands, 
hereafter to be defined in the Bank End 
Estate, and B. agreed to let to A. "the 
aforementioned seam of coal:'* Held, that 
the contract was sufficiently definite to en- 
force, and that the true construction of it 
was that the boundaries of the estate which 
consisted of about twenty-seven acres, were 
to be thereafter defined: Haywood v. Cope, 
25 Beav. 140. 

88. License— Assignment— FidnciiiT 
relation. A. being the owner of a tract 
of land supposed to contain minerals, on 
January 21, 1839, by a written instnuDeot, 
granted liberty to B. to dig or mine onsocfa 
land, and to carry away any mineral which 
he might dig thereon within one year, and 
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B., on May 11, 1839, by a writing signed 
by him on the back of such instrument 
tssi^ed to C. all his interest, right and 
privilege in the land therein mentioned, 
with tne appurtenances and all the benefit 
and advantage derivable from such instru- 
ment; after which B. brought a bill in 
chancery against A. and others, for a spe- 
cific performance of the agreement: HM^ 
1. That the agreement was not of a fiduci- 
ary character or in the nature of a personal 
confidence so as to be incapable of assign- 
ment; 2. That the interest of B. was not 
of that uncertain and contingent descrip- 
tion that it could not on that account be 
transferred, and consequently, B. having 
parted with all his interest in the subject 
of the bill, it ought for that reason to be 
dismissed. Gaeton v. Plum, 14 Conn. 344. 

84. Parties* A person to whom a por- 
tion of the purchase-monev has been as- 
signed, is a proper party defendant to a bill 
to compel the purchaser to a bill for specific 
performance of a contract for sale of oil- 
land. Davis V. Henry, 4 W. Va. 571. 

85. Part leg— Escrow. A person hold- 
ing a deed in escrow (oil property) is a 
proper party defendant in a suit for specific 
pertormance. Davia v. Henry, 4 W. Va. 
671. 

86. Seeking benefit of diseoTory made 
by otiiers* In a contract to lease a mine 
for twelve months, in order to encourage 
search for minerals, it was a^ed that the 
lessor should make a good title to the les- 
sees of one half the minerals discovered. 
The lessees lay by and allowed other par- 
ties, claiming a right so to do, to make ex- 
ploratious, resulting in the discovery " of a 
valuable and rich copper mine," which add- 
ed greatly to the value of the property, and, 
farther, it did not appear that such lessees 
were either able or ready to do the necessary 
work, although in their bill for specific per- 
formance they alleged that such discovery 
had been made ** at the very point at which 
they intended to commence work:" Held, 
that they were not entitled to a specific per- 
formance. Cabe V. Dixon, 4 Jones Eq. (N. 
C.)436. 

87. Contract giTing partner tlie re- 
fnsai of co-partner's interest. By agree- 
ment Smith was to furnish funds to pur- 
chase sundry tracts of land containing 
plumbago, and convey an interest to Weis- 
man, under a contract of partnership, one 
of the terms of which was, that neither 
should convey his interest without allowing 
his co-tenant and partner the refusal or first 
opportunity of purchase. After some years 
Weisman, with Smith's consent, sold half 
his interest in the mines to a third party. 
After one or more transfers this third party's 

23 



interest was represented by a company, 
formed to work the mines. Weisman then 
filed a bill stating tender under the refusal 
clause, and seeking a conveyance of the 
entire premises from the then various own- 
ers : Held, that it might be doubted whether 
in any case a specific performance would be 
decreed on a contract tending to monopoly; 
but that the sale of an interest by consent 
of all parties to a third party since the mak- 
ing oi the contract without provision for 
the partner's ri^ht of pre-emption, justified 
the inference that such right of pre-emp- 
tion was not further to be insisted upon. 
Weisman v. Srmih, 6 Jones Eq. (N..C.) 124. 

88. Oold diseorered after contract 
made* Discovery of gold on premises under 
executory contract of sale is an accession to 
the value of the estate of the purchaser. It 
will not defeat specific performance, even 
after delayed payments, where the delay has 
been acquiesced in. Falls v. Carpenter, 1 
Dev. & Bat. Eq. 265 (N. C.) 



SPBII!i(;iS. 

!• Drained by mine. An owner of 
land who, in mining iron ore upon it, draina 
water from land of an ^ adjoining owner» 
thereby destroying a spring upon it, is not 
liable in damages therefor if there be ■<> 
evidence of malice or negligence. Hmtde- 
man v. Bruchhart, 46 Pa. St. 514; B. k W., 
L. C. 784. 

A land owner may not negligently or 
maliciously divert even an unknown sub- 
terranean stream to the damage of a lower 
proprietor, but he may mine or quarry, 
though in so doing he interferes with the 
flow of water in hidden, unknown under- 
ground channeb. Id. 

The loss of springs to the owner nf the 
surface by reason of the ordinary working 
of the mines, does not render the owner tS 
the minerals liable for damages. Coleman 
V. Chadmck, 80 Pa. St. 81; Chadwick v. Cole- 
man. Id. 

2. Drained by lessee of tlie mines. The 

fact that a lessee of mines drains a ** wet 
weather " spring is not important ** Were 
it otherwise, if its destruction was a neces- 
sary incident of mining under the lease, it 
would be damnum absque injuria, " Trout v. 
McDonald, 83 Pa. St 126. 

8. Drained by qnarrr. The maxim sic 
fUere tuo ut alienum non Icedas does not ap- 
ply to the case of opening a quarry whereby 
the underground sources of a spring or smau 
stream upon lands of adjoining owner are 
partially cut off. Ellis v. Duncan, 21 Barb. 
230; 11 How. Pr. 515, afl&rmed in ct of 
app. 26 How. Pr. 601. 

4. Injury to spring. The owner has a. 



Digitized by 



Google 



388 



STAMPS— STANNARIES. 



right to open or work a quarry upon his 
own land, although the opening or working 
of such quarry result in draining or cutting 
off the RUfiply of water in a spring situate 
upon adjoining lands. Ellis v. Duncan, 21 
Barb. 230. 

See MiNKBAL Sprikos. 



STAMPS. 

t. Gold-dust ooBtraet. A county re- 
corder is not authorized to determine the 
ralue of gold-dust described in a mortgage 
which is presented to him for record, and 
cannot know what stamp shall be affixed 
thereto before he records it. Or^gUh v. 
Bersi^ield, 1 Mon. 66. 

2. Cost-book transfer. A transfer of 
■hares in a cost-book mine need not be 
stamped. Walker v. BaHleU, 18 C. B. 844; 
S. C, 17 Id. 446. 

8. Deed— United States rerenneaet. 

Where a party, while the acta of congress 
requiring conveyances to be stamped were 
in force, made a conveyance without affix- 
ing a stamp thereto; and the grantee in 
such unstamped conveyance conveyed, sub- 
sequently b^ deed duly stamped, and in all 
respects valid; the grantee under such latter 
deed properlv stamped, takes the title un- 
affected by the failure to stamp the prior 
deed. Kinney v. Con, Virgima M, Co., 4 
Saw. 383. 

STANNARIES. 

1. Jurisdiction. The jurisdiction con- 
ferred by the thirty-fifth section of the com- 
pany's act, 1862, to rectify the register of 
companies within the district of the stan- 
naries does not exclude the jurisdiction of 
the superior courts of common law and 
equity for the same purpose. In re Penhale 
M. Co, L. R. 2 Ch. 398. 

Where a company has been established 
for working mines within the district of the 
stannaries, the fact that some of the objects 
of the company are to be carried out be- 
yond the district does not exempt the com- 
pany from the jurisdiction of the stannaries 
court. Id. 

Cases KOln^ to the jurisdiction of the 
court of Uie vice warden of the stannaries, 
cited in the case of Vice v. Thomas, and 
collected in appendix to Smirke^s Report of 
the same, Oppy v. De Dunstantville, p. 38; 
Hall V. Vivian, p. 37; QlanvUle v. Courtney, 
p. 4o. 

The stannary court is a court of law, and 
it seems not a court of equity. In any 
event, if its jurisdiction is pleaded to oust the 
jurisdiction of a court of chancery, it must 
be pleaded specially. Trelawnyr. Williams, 
2 y emon, 483. 



Defendant having a tin-set in the plaint- 
iff's land was by agreement to have the 
ore set out in eight heaps, upon the graM, 
a barrow full to each heap, and so roaad 
again, and then plaintiff, owner of the 
land, was to take his heap by lot Defiend- 
ant had put seven barrows to one hea|), and 
the owner's eighth to another hei^, insisting 
he had plaintiff's leave. Plaintiff insisted 
that the barrows which went to his heap 
were not as full as the others, and denied 
the leave claimed. Account decreed in 
chancery, and the sole jurisdiction of the 
stannary court not admitted. Id. 

2. Efinity Jurisdiction— LegailreMedy. 

The existence of an original court of eooity 
of the vice-warden of stannaries, of Ooni- 
wall, can not be questioned since 6 and 7 
Wm. 4, c. 106; but, in absence of conclu- 
sive precedents or solemn decisions to the 
contrary, the jurisdiction must conform to 
the first principles of equity, as admioii- 
tered in the high court of chancery. 
Therefore, in a case where ejectment lies 
for a mine, a petition to the vice-warden, 
for deliverv ot possession to the plaintiff 
without alleging any impediment to a 
recovery in a court of law, is bad on de- 
murrer. Nor will a petition lie for an ac- 
count of mesne profits, merely becaose the 
subject is a mine, where it is not showa 
that any difficulty exists in taking the ac- 
count, or that such account ma^ not be 
taken as conveniently at law as in equity. 
Vice V. Thomas, 4 V. & C. 538; Smirke'i 
Rep. 1. 

8. << Engaged in mining "-Jurisdie- 
tion. A company, established for ¥rorking 
mines in Cornwall, was registered in the 
stannaries court, but had its registered 
office in London. It never oommenoed 
business, and never possessed or worked 
any mine: Held, under the 25 and 26 Vid 
c. 89, s. 81, that it was a company engaged 
in working a mine in the stannaries, and 
that the stannaries court, and not the 
court of chancery, was the proper jurisdic- 
tion for winding it up. In rt East BMr> 
lack C, M, Co., 34 Beav. 82, 

4. Practice— Jurisdiction. TheleaTeof 
the court, required by 20 and 21 Vict c. 78. 
B. 12, may be granted on the ^nnd that 
the stannaries court has no jurisdiction to 
stay proceedings by creditors against in* 
dividual shareholders. In re South Ladg 
Bertha M. Co., 2 Johns. & H. 376. 

5. Smelting, etc., Co.-Jurisdletim. 

A company, established for the purpoee of 
acquiring and working mines in Cornwall 
and carrying on the business of a smeltaog 
and refining company, and, as auxilianr 
thereto, the purchase and erection of bmfcl- 
ings, jetties, piers, railways, etc, and the 
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frei^htinff of Teasels, is subject to the juris- 
diction of the court of the stannaries. In re 
Ptnhale M, Co., 2 L. R. Ch. 398; 36 L. J. 
Ch. 516. 

6. PriTil^ of ihe sUnnarlM— Conii- 
tjT eoart's act. By charter of 33 Edw. 1 
<coufinnin^ the common law), working tin- 
ners within the stannaries of Corawall 
have the privilege of being sued only in 
the court of the vice-warden of the stan- 
naries in certain causes there mentioned; 
and the same charter also contains a grant 
that the warden or vice-warden may hold 
pleas between thepersons, and in the causes 
there specified. By the county court's act 
** no privilege (except as therein excepted) 
shall be allowed to any person to exempt 
him from the jurisdiction of the county 
court;" and by section 141, "nothing in 
the act contained shall be construed to af- 
fect the courts of the lord or vice- warden of 
the stannaries in Cornwall ; but this pro- 
vision shall not be deemed to prevent the 
establishment of any court under this act 
vrithin the said stannaries, or to limit or af- 
fect the jurisdiction of any court so estab- 
lished: " HMy that the effect of these en- 
actments was to take away the personal 
privilege of the tinner to plead to tne juris- 
diction of the county court ; but to preserve to 
the court of the vice-warden of the stanna- 
ries a concurrent jurisdiction in cases which 
were cognizable by him under the charter. 
Newton v. NcMcarrwc, 16 Q. B. 144; 19 L. 
J. Q. B. 314. 

7. CnstoniBy ete« Ancient charters, 
costoms and records of the stannaries: Viet 
V. Thomas, Smirke's R., App. 1. 

8. Mine eonrtn, Somersetshire. Bill 
for an account of the {)rofits of Mendip 
mines. Plea of special jurisdiction over- 
ruled, it not appearing that the special ju- 
risdiction extended to equitable rehef. 
Strode v. Little, 1 Vem. 69. 

9. Jvrisdlctioii— Prohibition. The 

jurisdiction of the stannaries is only for tin 
niattens and where the persons who sue, or 
one of them, is a tinner; and where they 
proceed beyond their jurisdiction a writ of 
prohibition may issue from the king*8 court. 
Adams' Case, Cro. Car. 333; Rol. 114, and 
see 1 RolL 266, 2 Id. 44, 263. 

See Tin Bounds. 



STATE BOUNTY. 

1. Korth Carolina act. Where a grant 
of 9000 acres of land was made as a bounty 
under the act of 1788. entitled **an act con- 
cerning iron and jgold mines " in respect to 
a particular seat tor iron-works, it was held 
tliat aach grant was appendant to the seat, 



and exhausted the bounty intended by the 
state; so that one who afterwards became 
owner of the seat, and rebuilt the works 
after the original works had gone down 
and were abandoned, had no rights under 
the act and a second CTant of another tract 
of 3000 acres was void. Attorney Oenerai v. 
Oshom, 6 Jones £q. (N. C.) 298. ^ 



STATUTE. 

1. Penallegislation as to accidents— 
Told act. An act of parliament (18 and 19 
Vic 108) provides that the owner of a coal 
mine in case of accident resulting in serious 
personal injury or in loss of life, shall with- 
in twenty-tour hours after such loss of life 
send notice to the inspector of the district, 
or be subject to a penalty : Held, that the 
court could not interpolate words in the act 
so as to make it operative in cases of per- 
sonal injury, and could not therefore cure 
the obvious omission in the act UnderhiU 
v. Longridge, 29 L. J. C. C. 66. 



STATUTE OF FRAUDS. 

1. Parol conyeyance of claim. The 

right to mining ground acquired by appro- 
priation rests upon possession only, and 
rights of this character not amounting to an 
interest in the land are not within the stat- 
ute of frauds, and no conveyance other 
than a transfer of possession is necessary to 
pass them. Table Mountain T. Co, v. Stran* 
ahan, 20 CaL 198; Oatewood v. McLaughlin, 
23 CaL 178. 

2. Grant of ri?ht to get ore— Parol 
License. The right to dig and carry away 
ore from the mine of another is an incorpo- 
real hereditament or easement, and any 
contract for the sale of such a right to l>e 
binding in law, under the statute of frauds, 
must be in writing. Riddle v. Broum, 20 
Ala. 412. 

A verbal contract conferring such right, 
though not binding under the statute of 
frauds, will nevertheless operate as a parol 
license, and while unrevoked, will protect 
the person to whom it was given from tres- 
pass quare clausum /regit, tor digging ore, 
and vest in him the property in the ore that 
is actually dug under it Id. 

Such a verbal license given by A. to B., 
and by B. afterwards transferred to C, will 
not justify C. in entering by force the in- 
closure of A. in which the bank or mine of 
ore is situated, A. being at the time the 
owner of the freehold and warning C. not 
to attempt to enter. C. in such a case be- 
comes himself a trespasser and he may be 
repelled by A. with all the force necessary 
to protect his possession. Id. 
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8. Lieesse — CompeiiMtloB. Under a 
parol license to work upon and prove min- 
end land for a ahure of the minerals raised, 
where the occupant has made expenditures 
in sinking a shaft and running drifts, the 
license cannot be revoked without refund- 
ing the expenditure or giving the party at 
l^t six months* notice. And although 
such parol license is within the statute of 
frauds, still when connected with such im- 
provements to prove the ground, it is void- 
able onlv upon such compensation or notice. 
Busk V. iuUivan. 3 Green (Iowa), 344. 

4. LleenM proTed by lifensor's eri- 
denee* A parol license to dig for and re- 
move minend under which the licensee en- 
ters into possession, and established by the 
testimon^r of the licensor, is valid within 
the meaning of the statute of frauds. An^ 
derson v. Simpson, 21 Iowa, 399. 

6. Lieense—PoesessioB. A parol license 
to mine must be accompanied by possession 
to exempt it from the operation of tne statute 
of franas. Anderson v. Simpson^ 21 Iowa, 
399. 

6. Insnfflcleiit memonindinii. A mem- 
orandum in these words: ** Sold 100 ' Min- 
ing PurdyV at 17s. 6d. J. Green," is not a 
sufficient note in writing within the statute 
of fronds, the name of both parties to the 
contract not being mentioned in it, these 
shares having been held to be interests in 
lands. ' A second paper, containing the 
names of both parties, having been sent by 
the defendant to the plaintiff a few davs 
after: Held, not admissible in aid of the 
former, inasmuch as the former writing did 
not refer to it, and because (in this in- 
stance) there was a variance between the 
papers. Boyee v. Oreen, 1 Batty, 608. 

7. Contraet eollateral to deed. When 
a deed to real estate has been executed, or 
title in any other way passed, subsequent 
agreements between vendor and vendee as 
to the pecuniary liabilities growing out of 
the transaction, which do not take away or 
confer any interest in the land, biit only de- 
termine the time when the purchase-money 
becomes due, are not affected by the statute 
of frauds. I^egley v. Jefers, 28 Ohio St. 90. 

The same as to waiver of conditions pre- 
cedent. Id. 

8. Part Performajiee-leqiileseeQee 
in the resenraiion of minerals. Defend- 
ant agreed by parol to sell to plaintiff cer- 
tain wild, uncultivated land several miles 
distant from a highway. He delivered to 
plaintiff's agent a deed, who then paid the 
whole consideration. Plaintiff, on examin- 
ing the deed, discovered that the considera- 
tion was not truly expressed, and that cer- 
tain reservations were made not authorized 
by the agreement (mines, minerals, and a 



logging right); he therefore returned it to 
defendant, who agreed to have it coneeted 
and returned. Puiintiff cut a road from tbt 
land to the highway, made roads on the 
land, underbnished it, cut up fallen trees 
preparatory to clearing about a quarter of 
an acre, erected a brush shanty, drew from 
the lot wood and timber, and paid the taxes. 
In an action to compel a specific perform- 
ance of the agreement : Held, that this was a 
sufficient part performance to take the case 
out of the statute of frauds. liUlerY. BaU, 
64 N. Y. 286. 

9. Estoppel. improTements ani ex« 
penditores. when a party entered upoa 
mining land in consequence of the pand 

I)romise of the owner to exchange for other 
and, and made improvements, with the 
knowledge of the owner, the latter cannol 
take advantage of the want of a contract 
that would bind him to convey the land. 
Big Mountain Co,*s App., 54 Pa. St 361. 

10. Sand eontrael. The foUomng 
agreement, "Hudson city, January 1, 
1868. $650. Ck>ntract. I to-day made 
the agreement with Edward 0*Donnell to 
let him take the sand out of the pit, fifty 
feet wide, the entire length, for the sum oif 
$650, and give him one year's time to take 
it out, from the date above." (Signed) 
' ' Edward Brehen, jr. *' : Held, an agreement 
"for the sale of an interest in lands,** and 
void as against 0*Donnell under the statote 
of frauds, because not signed by him. 
O'DonneU v. Brehen, 36 N. J. L. 257. 

11. Partnership agreement — Sa¥« 
lease. An agreement between A., a leasee 
of a mine, and B. to become partners in 
the mine, pa^ng the reserved rent, snb* 
letting the nune at a royalty, and dividing 
the profits: Held, to be within the statute 
of frauds, as an agreement relating to the 
purchase of lands, and not sufficiently 
proved by a receipt signed by A. and civen 
to B. for a sum as B.'s share of the h^ of 
the rent of the mine, the sum being exactly 
half of that rent Caddick v. Shdmore, 2 
DeG. & J. 52. 

12. Diteh completed nnder promise by 
mortgAiree. E. contracted to build an ex- 
tension to a ditch upon which a mortgage 
existed. After work commenced, the 
holder of the mortgage instituted a fore- 
closure suit, whereupon E. refused to com- 
plete the extension. The holder of the 
mortgage then verbally promised E. that 
he should be paid out of the receipts for 
the sale of water by the receiver, E. hav- 
ing originally agreea to be paid out of the 
proceeds of sales. Under tnis promise B. 
completed his work: Held, that the con- 
tract was within the statute of frauds, aia 
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promise to pay the debt of another. ElUmm 
T. Jackaon W. Co., 12 CaL 643. 

18. 8toek contract. A contract to sell 
and deliver at a future day 100 shares of 
mining stock for the sum of $1,350, is void 
under the statute of frauds, if no part of 
the stock is delivered and no portion of the 
pnrchase-mouey is paid, ana no note or 
memorandum of the sale or transaction is 
made or signed by the parties. Mayer v. 
CAOd, 47CaL 142. 

14. Corpontc debt— Promise by stock- 
bolder* Where goods are sold, and credit 

flven to a corporation, an officer and stock- 
older cannot be held personally liable for 
the debts thus created, upon a promise to 
pay or see them paid, unless sucn promise 
DC in writing, ataright v. Payne, 2 Tenn. 
Ch. 17& 

15. Co8t*book shares— Interest in 
lABd« Shares in a mine worked on the 
eoet-book principle do not constitute an 
••interest in lano,'* within the fourth sec- 
tion of the statute of frauds, in the absence of 
eridence that the shareholders take a direct 
interest in the freehold. Powell v. Jenopp^ 
118 C. B. 335. 

16. Promise to ^y miners' board. 

The promise of a mining company to pay 
for hoard of its miners, the company con- 
trolling the fund out of which it was to be 
paid, is not a collateral but a primary con- 
tract, and is not within the statute of frauds. 
Chicago Co. v. LiddtU, 69 lU. 639. 

No time being specified such a contract 
may be determined by notice. Kefusal to 
pay the board agreed to be paid will not of 
Itself destroy the contract, and the com- 
pany may be liable for board furnished af- 
ter such refusal of payment Id. 

17. Assignment of dower. As dower 
is not created but only ascertained by an 
aasiKnment, it may be assigned by parol, 
and livenr of seisin is not required. The 
statote of frauds, therefore, does not apply 
to such assignment Lei\fer% v. Henke, 73 
IlL 406. 

18* Principal and agent. The statute 
requiring contracts for the sale or leasing of 
mines to be in writing does not apply to an 
aiereement between principal and agent, by 
which the agent agrees to procure a lease 
for his principal. Sargrave v. King, 5 Ire- 
dell. Eq. (N. C. ) 430. 

19. Sale br transfer of reeeiver's re- 
ceipt. Bean delivered his receiver's receipt 
for an eightv-acre tract, indorsed as below 
stated, to iLeemle, telling him to sell the 
land to J. & y. Valle for one hundred dol- 
lan if he could get it. J. J!r. V. Valle 
agreed to take the land, paid the sum 



stated, and Keemle delivered to them the 
receiver's receipt with the indorsement 
" transferred to Valle, Janis & Valle, "signed 
**J. S. Bean." The purchase money was 
paid to Bean by Keemle, who expressed him- 
self well satisfied; the purchaser was put in 
possession, and in a snort time developed 
valuable lead diggings: Held, that the con- 
tract was not wmiin the statute of frauds, 
and specific performance was decreed. Bean 
Y. Valle, 2 Mo. 127. 

20. Contract snpplanted by frand of 
third partjT* Reaves entered into a parol 
contract with Lea, the plaintiff, for the 
leasing of a moiety of a copper mine for the 
term of three years, with the privilege of 
purchase, and in order to enable him to se- 
cure the other moietv so that he could lease 
and dispose of the whole by one set of con- 
veyances, the arrangement was not at the 
time put in writing, but was to be put in 
writing in three weeks' time. During this 
period one McKenzie was informed by Lea 
of the bargain, whereupon McKenzie stated 
to Reaves that Lea and his associates had 
abandoned the project, and that Lea was 
then, in fact, leaving the state. Upon the 
faith of these representations, which were 
false, Reaves, at McKenzie's solicitation, 
conveyed the premises to him. To the bill 
filed by Lea against McKenzie for a convey- 
ance of the property to him, for an account- 
ing, etc., tne defendant demurred: Held, 
that the original contract being void under 
the statute of frauds, and not enforceable 
against Reaves, it could not be enforced 
against his assi^ees, although they had be- 
come such assignees by fraud upon the 
plaintiff.* Lea v. MeKenue, 3 Jones £q. 
(N.C.)232. 

For contrary holding on similar case, see 
FaU» v. Carpenter, 1 Dev. & Bat. £q. (N. 
C.)27L 

STATUTE OF LDQTATIONS. 

1. Adrerse possession by mininr« 

Mining treated incidentally as good to sus- 
tain adverse possession under the statute of 
limitations. McEwen v. Bulkley, 24 How. 
242, KiUe v. Ege, 79 Pa. St. 15. 

Same as to possession under Pennsylva- 
nia improvement laws. Adams y, Jackson, 
4 Watts, and S. 58. 

Same as to both copyhold and freehold 
estates. Curtis y. Daniel, 10 East, 273. 

2. Adrerse holder may qniet title. A 

bill to quiet title will lie in favor of the oc- 
cupant of a mining claim whose title ac- 
crues by adverse possession under the stat- 
ute of limitations against the holders of the 



* The decision cites no Authorities, snd does not 
refer to the maxim thst ** no nun shsll profit by his 
own wrong." 
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patented title. 4^0 Mining Co. y. Bullion 
Jii.Co,, 3 Saw. 634. 

8. AdTene holdinfr after seTeranee. 

More than seven years' notorious peaceable 
and adverse use and occupation of gold 
mines, where the party has gone into pos- 
session of land under deed, will eive a stat- 
utory right, notwithstanding the vendor 
has reserved the exclusive privilege of 
working said mines. House v. Palmer, 9 
Ga. 497. 

4. Adverse poisesslon after seTeranee- 
entry. Possession of the surface^ for more 
than twenty-one years does not carry with 
it the pqssession of the coal below it, where 
the title to the mineral right has been 
severed from that surface by deed. Cald- 
weU V. Copeland, 37 Pa. St 427. 

Title to mines, distinct from title to the 
surface, may be shown by documentary 
evidence, or, in the absence of such evi- 
dence, or in opposition to it, by proof of 
possession and acts of ownership under the 
statute of limitations. Id. 

When the owner of the surface seeks to 
establish title to a mine by adverse posses- 
sion under the statute of limitations, in 
opposition to his deed, he must prove pos- 
session of the mine as such, independently 
of his possession of the surface, or there 
can be no question of adverse holding to 
submit to the jury. Id. 

An entry, to exercise the privilege of 
mining coal, granted by deed, must be 
made or authorized bv some person having 
rights under it, in order to toll the running 
of the statute of limitations. Id. 

5* Adverse elaim. The act of con- 
gress of 1872, in relation to the location of 
mining claims and the determination of 
the right thereto, in case of conflict (sec. 
7), does not prevent the application of the 
state statute of limitations. 4£0 M, Co. v. 
BuUum M. Co., 9 Nev. 240. 

The act of congress of 1872, in relation 
to mining claims and the determination of 
the right between claim and adverse claim, 
R. S. s. 2.326, does not prevent the running 
of the state statute of limitations; on the 
contrary, an actual exclusive and unin- 
terrupted adverse possession for the statu- 
tory period constitutes a complete bar. Id. 

6. TVlseonsIn — Contlnnons oecnpan- 
ey— Tenant in common. Whether min- 
ing, even if continuous, would constitute 
adverse possession under the statute of 
Wisconsin, doubted. Sydnor v. Palmer, 
29 Wise. 226; Stephenson r. fPtfeon, 37 
Wise. 482. 

Proof of working mines by tenants, from 
time to time, with the personal residence 
of the tenants on the surface ground while 
tenants, and running a pump a considera- 



ble portion of the time, does not show a 
continual occupancy. Id. 

When one tenant in common seeks to 
hold adversely against his oo-tenaats under 
an invalid or merelv colorable title, he 
must show knowled^ of such adverse 
claim or of his intention bo to hold, in his 
co-tenants, for from that time only will his 
possession become adverse. Id. 

7. Spring— 20 years' enjoyment. After 
twenty years* uninterrupted enjoyment of a 
spriuff of water an absolute rignt is gained 
to it by the occupant of the cioees in which 
it issues above ground, and the owner of aa 
adjoining close cannot lawfully dig a ditch 
for the purpose of draining his quarry, if he 
thereby diminishes the supply of water to 
the spring. BaltUm y. Benied, 1 Camp. 
463. 

8. Title in the U. S. The sUtute of 
limitations cannot begin to run while the 
title to the land remains in the United 
States. Union M. Co. v. Ferris, 2 Saw. 176. 

9. Title in the State. When the title 
to certain school lands had been held fay 
the state of Ohio, in trust, during the pe- 
riod in which defendant had trespaaeed 
thereon by taking iron ore, and the state 
had afterwards authorized civil suits rel- 
ative to such lands, to be brought by the 
beneficiaries or for their use: Hdd, that the 
statute of limitations did not run while the 
lands were held by the state and did not 
commence to operate until the passage ol 
the act referred to. Ortent Township ▼. 
Campbell, 16 Ohio St 11. 

10. Patent— California Aet* Where, 
to ejectment on a patent to plaintiffs for 
land from the United States, defendant! 
pleaded possession in themselves and tlit 
parties through whom they claim, for five 
years before the commencement oi the ac- 
tion on the fourth of Mu^, 1860, but ad- 
mitted the issuance of the patent on the 
nineteenth of February, 1856: Hdd,iJt^ 
the plea is of no avail because the admis- 
sion shows plaintiffs were seised of tbt 
premises witnin five years. Frtmonit t. 
SeaU, 18Cal.433. 

11. Burden of proof. The bnrden d 
proving an adverse, uninterrupted use d 
waterier five years, with the knowledgt 
and acqnieacence of the person baring a 
prior right, is upon the party claiming it, 
and if he leaves it doubtful whether the 
use was adverse, known to the owner and 
uninterrupted, it is not conclusive in hii 
favor. American Co. v. Bradford, 27 CiL 
360. 

12. Bnrden of proof on nndergronid 
trespasser. Where coal is taken by under- 
ground mining across the boundary into 
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the eoal of another, he, 'who has so tres- 
passed, is m a situation to produce evi- 
dence, while the injured party is not, and 
the case is to be taken most strongly 
against the wrong-doer. So held upon the 
Question of limitations, it being put on the 
aefendant to show that coal was not taken 
within the statutory period. Dean v. 
ThwaUe, 21 Beav. 621. 

18* Undergronnd trespass— Pleading. 

Defendants were sued in respect of coal 
taken from lands not included in their 
demise of two certain acres of coal. De- 
fendants, in their plea, averred that the 
matters and things stated in the bill were 
well known to the plaintiff for more than 
six years (the statutory limitation), and 
that no fraud or concealment thereto was 
practiced by the defendants: Held, that 
the latter allegation could not be treated as 
surplusage, but tended to raise an issue not 
tendered in the bill. Plea overruled. Em- 
moU v. Mitchell, 14 Sim. 432. 

14. Secret miniiig across bonndaries- 
Pmctioe. In an action in substance for 
the value of coal wrongfully taken from 
the plaintiff's land by underground work- 
ing through adjoining coal mines, a replica- 
tion sought to be supported under an act 
allowing equitable pleas to be interposed at 
law, to a plea of the statute of limita- 
tions, that the wrongful taking was fraud- 
ulently concealed from the plaintiff until 
within six years before suit, was dis- 
allowed, on the ground that a court of 
equity would not restrain the defendant 
from setting up the defense, and that, if 
there was any right to equitable relief, it 
could only be by a bill for an account, in 
which the amount allowed would be differ- 
ent from the amount recoverable at law. 
ffwtter V. Gibbons 26 L. J. Ex. 1; 1 H. & N. 
459. 

15. Interral between the wrongfal 
act and the result— Undermining. The 

statute of limitations, upon an action for 
injuries resulting to the surface by reason 
of^ mining underneath and removing the 
support, does not beffin to run until the 
damage is occasioned. It does not run 
from the date of the mining, which ulti- 
mately resulted in the injury. Backhouse 
V. Bonomi, 9 H. L. Ca. 503; S. C, below; 1 
El. BL & El. 622; Id. 646. 

The rig[ht of a person to the support of 
the land immediately around his nouse is 
not in the nature of an^ easement, but is 
the ordinary right of enjoyment of prop- 
erty, and tin that is intei^ered with he has 
no legal ground of complaint; although, in 
fact, something may have been done, 
which (without his knowledge) has occa- 
sioned results that will afterwards affect 
his property. A. was the owner of certain 



houses standing on land which was snr- 
rounded by the lands of B., C, and D. E. 
was the owner of mines running under- 
neath the lands of all these persons. He 
worked the mines in such a manner (with- 
out actual negligence) that the lands of B., 
C, and D. sank in, and after more than 
six years* interval, their sinking occasioned 
an injury to the houses of A. : Held, that 
a right of action accrued to A. when this 
injury actually occurred, and that his rii^ht 
was not barred by the statute of limita- 
tions. Backhouse v. BonomU 9 H. L. Ca. 
602; S. O. below; 1 EL BL & EL 622; Id. 
646. 

16. Non-nser. Mere non-user of min- 
erals reserved, for more than forty years, 
no other person having worked or been in 
possession of the minerals, is not sufficient 
under 3 and 4 Will. 4 c. 7, sees. 2 and 3, to 
bar the right of entry to get the minerals. 
SmUh v. Lloyd, 9 Exch. 662; 2 Com. L. R. 
1007. 

There must be both absence of possession 
by the person who has the right and actual 
possession by another to bring the case 
within that statute. Id. 

Reservation of salt works, mines, etc. , in 
1704, with a right of entry, though no in- 
stance of its having been exerci^d or as- 
serted, and the title had been transferred 
in 1761 without such reservation. There 
was no claim of adverse possession. Action 
brought in 1810: Held, that the reservation 
held good. Seaman v. Vawdrey, 16 Ves. 
jr. 390. 

Where such reservation existed in case 
of land as to which specific performance 
was claimed against purchaser, the defense 
was considered good, and specific perform- 
ance being waived, compensation was al- 
lowed. Id. 

In the case of a grant by deed of the 
right to dig ore in the land of another, the 
mere neijlect of the grantee for forty years 
to exercise the right, without any act of 
adverse enioymeut on the part of the owner 
of the land, will not extinguish such right; 
and the occupation and cultivation of the 
land by the land-owner duriuj^ such period, 
are not evidence of adverse enjoyment of the 
right to dig the ore. Arnold v. Stevens, 24 
Pick. 106. 

17. Non-user after reserration -Pos- 
session. If mines or quarries be excepted 
in a grant, the grantor's rijght and title to 
them is not barred if he omit to work them 
for twenty years. McDonnell v. McKmty, 10 
Irish L. R. 614. 

Nor is such failure a discontinuance of 
possession within the meaning of 3 and 4 
W. 4, c 27, 8. 3. Id. 

18. Ouster of tenant in common. The 

taking possession of the whole mining claim 



Digitized by 



Google 



944 



I 
STATUTE OF LIMITATIONS. 



by one tenant in common under a convey- 
ance hostile to the title under which the co- 
tenancy existR and excluding the co-tenant, 
is an ouster, from the date of which ouster 
the statute of limitations begins to run in 
favor of the tenant so taking exclusive pos- 
session and against his co-tenant. 4£0 Jiin- 
ing Co. v. BuUUm M. Co,, 3 Saw. 634. 

19. TenABt la eommon— Knowledge. 

If one tenant iu common receive more than 
his just share of the proceeds of gold wash- 
ings, the statute of limitation does not com- 
mence running in his favor, so as to bar an 
action of account by the co-tenant, until 
the tenant begins to hold such surplus ad- 
versely to the co-tenant and knowledge of 
that fact comes to the co-tenant. Htff v. 
McDonald, 22 Ga. 181. 

20. JolBt arrangemeBt— DeniABd. In 

an action bv Hill to recover one-half his ad- 
vances made under a contract between him 
and Haskin, whereby they agreed to buy 
and sell on joint account certain mining 
stocky Hill to advance all the money and 
Haskin to repay one-half with interest, and 
Hill to hold all the stock purchased as se- 
curity for his advances, but without spec- 
ifying any time within which the repayment 
was to be made: Held, that an offer to ac- 
count and a demand for repayment by Hill 
were conditions precedent to his right to 
maintain the action, and that the statute of 
limitations would not commence running 
against him until such offer and demand. 
Hm V. Hoikm, 42 CaL 159. 

21. l^peeial act for mlnlnflr elalmg— 
MoBtana. The general law of limitation of 
actions for the recoverjr of real estate is 
limited by special provisions applicable to 
placer mines and quartz lodes. The specific 
and not the general law must control such 

DavU V. Clark, 2 Mont 310 and 394. 



22. Hinlnff claim— Flea. An answer 
which avers that if plaintiffs ever had any 
right or title to their claims or to any por- 
tion thereof, they are barred by the statute 
of limitations, as they, the defendants, have 
been in quiet and peaceful possession of the 
same adversely to the plaintiffs for a period 
of over ^\e years, is not a good plea of the 
statute of limitations. TdU Mountain Vo» 
V. Stranahan, 31 Cal. 387. 

28. Foreign corporation— Nevada. A 

foreign mining corporation cannot plead the 
statute of limitations in Nevada. Hobhuon 
V. Imperial M, Co., 5 Nev. 74. 

This decision has become a rule of prop- 
erty. Barstota v. Union ConaoUdated M. Co, , 
10 Nev. 386. 

24. Warranty— Iqjnry after sale ft'om 
mining before 8al&— Snpport. As to the 
time when action accrues and the time 



when the statute of limitations begins to 
run upon a case of subsidence of land caused 
by mining coal prior to the purchase, in an 
action upon the Mrarranty. See remarks of 
Bramwell, B., and Kelly, C. B., in 6j>o€r v. 
Oreen, L. R. 9 Ex. 99. 

26. Htockholder's liabnity-Frobate. 

The defendant's testator was a stockholder 
of a mining corporation, and as soch be- 
came individually responsible to plaintiff 
for a portion of its liabilities for which t 
right of action accrued a^ounst the testator 
in his life-time. The daim thus srisiDg 
was not presented to defendants, his ex- 
ecutors, for allowance, as a demand sgainst 
their testator's estate, until after tbe expin- 
tion of the ten months prescribed by the 
one hundred and thirtieth section oi the 
probate act for the presentation of claims 
against estates. Thereafter it was so pre- 
sented by plaintiff and was rejected by de- 
fendants, whereupon plaintiff brought actioB 
for its recovery, to wnich defendants plead- 
ed said section of the probate act in bar: 
Held, that under the statute the action wai 
barred. Davidson v. Rankin, 34 CaL 503. 

26. Fersonal llabllitT of corporate of- 
ficers. The liability of a trustee for the 
omission of his corporation to make an an- 
nual report is in the nature of a penalty, 
and the statute of limitations referring te 
penalties applies. Nimmons v. Tajman, 2 
Sw. (N. Y.)652. 

27. Amalgam for the mint— Mataal 
credits. The crediting of a lump of amal- 
gam sent through plaintiff to the mint for 
coinage against an account for supplies fur- 
nished a company engaged in mining, does 
not make the case oneoi "mutual account" 
so as to affect the statute of liroitatiom. 
WeaOurtoax v. Co3umne$ Co., 17 CaL 345i 

28. Secretary's acconnt—Hutoala^* 

its. The claim of the secretary of a com- 
pany for compensation for services, the 
Items being all on one side, is not a motiitl 
account and does not come within the ex- 
ception of the statute of limitations. iVa|r- 
lor V. Sonora M. Co., 17 CaL 694. 

29. As to receipts of royalty. Where 
the rents of mines of lead ore are reserved 
by means of payment of produce in specie 
(clean lead), the profits will be considered 
as accruing to the lessor at the time of re- 
ceiving such produce, and not at the time 
of the sale of it; and therefore the statute 
of limitations^will run from the time of sach 
receipt and not from the time of such sale. 
Denys v. Shu<Murgh, 4 Y. & C. 42. 

80. Use of water. The use of water in 
any particular way for a period corre^wad- 
ing to the time limited by statute withia 
which an action must be commenced to de- 
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terniine the right to it raises a presumption 
of title to the same, in the person enjoying 
the same, as against a right in any other per- 
son, vrhich might have Men, but was not as- 
serted; but in order that this presumption 
of title may be conclusive, the right to the 
use of the water must have been asserted 
under a claim of title, with the knowledge 
and acquiescence of the person having a 
prior right and must have been nninter- 
mpted. American Co, v. Brcufford, 27 CaL 
360. 

51. Appropriated water. Rights to 
the use of water become fixed after five 
years' adverse enjoyment of the same. 
CrandaU v. Woods, 8 CaL 136. 

52. PresamtBg grant of water. In an 

action for the wrongful diversion of water, 
if the jury are satisfied, from the evidence, 
that the defendants have been in the con- 
tinued, adverse, uninterrupted possession, 
use and enjoyment of the water m dispute 
for £ye years preceding the commencement 
of the action, they are justified in presum- 
ing a grant to the defendants. YanteeJinCa 
U. W. Co, V. Crary, 26 CaL 604. 

88. Amended bill— Same snbjeet-mat- 
ter. Where an account between tenants 
in common of certain ore banks, described 
by metes and bounds, was prayed and seven 
years afterwards the bill was amended, 
chai^ffing that ores had been taken beyond 
the limits of the propertjr originally de- 
scribed as the property m common, and 
praying an account co-extensive with what 
the court should decide to be the ground 
held in common: Heid, that the statute of 
limitations, (six years) was not a defense to 
the bill as amended and that the cause of 
action was not changed. WUhelnCs appeal; 
GtuWm appeal, 79 Pa. St 120. 

S4. QnarryiBf and bamioff lime. The 

operations of building a shed, quarrying 
rock, erecting a lime-kiln, and cutting wood 
to bum it for the purpose of making lime 
on the land in dispute, continued uninter- 
ruptedly for more than seven years, consti- 
tute such a possession as will give a good 
title to the person claiming adversely under 
it. Mowe V. Thompson, 69 N. C. 120. 

t5. Mining amounts to eomplete po»- 
leosion. Occupation of land under pa- 
per title, by mining operations, continuous, 
notorious and visible, mav constitute ac- 
tual adverse possession. Mining, though a 
less general and important industry (in 
Wisconsin), is entitled to protection as well 
as agriculture. Wilson v. Henry, 40 Wisa 
594; & C. 36 Id. 241. 

86. Mining during alternate seasons- 
Complete adyerse possession. A party 
openly occupying land for mining purposes, 



by himself, his agents or tenants, the acts 
of mining not being merely occasional, fu- 
gitive or desultory, but as continuous as 
the nature of the business and the customs 
of the country permit or reouire, although 
such customs required worlc during alter- 
nate seasons, constitutes such an adverse 
possession as will interrupt the running of 
the statute of limitations in favor of a tax- 
title claimant Sydnor v. Palmer, 29 Wise. 
228, overruled; 6tephenson y. Wilson, 37 
Wise. 482. 

The carrying on of mining operations, 
and the digging and carrying away of ores 
and minerals, are as unequivocal acts of 
ownership or possession as the cultivation 
of the soil and the raising of crops. Id. 

87. Mining during the mining season 
—a complete adyerse possession. In an 

action broufi^ht by one claiming under a tax 
deed recorded in 1868, to bar the title of 
the original owner, defendant ofiered to 
show tmtt from 1868 to the commencement 
of the action during the mining season of 
each year, from two to ten miners had con- 
stantly worked and mined for lead ore upon 
said land, they being usually farmers, work- 
ing their farms during the summer and 
mining during the winter, and working the 
land under verbal leases from defendants or 
their agent to whom they paid rent; also, 
that a custom exists where this land is sit- 
uate, making it obligatory upon the land 
owner to hold mineral aigginfi;s for the 
miner operating them during the summer 
season, though the miner does not work 
during such summer season; also, that said 
mining *' was mostly near the surface and 
in open cuts, so as to be plainly visible to 
all." etc. : Held, that it was error to reject 
this evidence, as the facts stated would 
have shown the action to be barred by the 
statute. Wilson y. Henry, 36 Wisa 242; S. 
C. 40 Id. 694. 

88. Mining confined to narticular 
quarter -section. The actual aaverse pos- 
session of A. by lead mining confined to 
one forty-acre tract of the quarter-section 
included in a deed under which he entered, 
will not oust B.'s actual or constructive 
possession of the remainder of such quar- 
ter-section under a tax deed, or disengage 
the bar of the statute in B.'s favor, or create 
a bar against him as to such remainder. 
WiUon y. Henry, 40 Wise. 694; S. C. 36 Id. 
241. 

89. Account— Deceased partner. After 
the death of one of the members of a min- 
ing partnership, the statute of limitations 
begins to run in favor of his personal 
representatives against a claim to nave an 
account of the profits received by him in 
his life-time. Weisman v. Smith, 6 Jones 
Eq. (N. C.) 124. 
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STAT-LEAYE. 

1. Defliiltion. The term stay-leave, ac- 
cording to the custom and understanding of 
miners and other persons conversant with 
coal mines, means a ritrht in the coal owner 
of having a station wnere he ma^ deposit 
his coals for the purpose of disjpensing them 
to the purchaser. Dand v. Kmascote, 6 M. 
& W. 182. 

STOCK. 

1. The title to. In corporation, before 
Issue— Pergonal liability. Until the di- 
vision into shares of the capital stock, fixed 
and limited by the articles of association of 
a corporation organized under the ^neral 
statutes, c. 61, Uie associated members of 
the corporation hold the whole capital stock 
in common; and bv reason of such a holding, 
may be individually liable under the stat- 
utes of 1862, c 218, for the debts of a manu- 
facturing corporation . Hawtn v. AnglO'Sax- 
on Petroleum Co., 101 Mass. 385. 

2. Identity. Where certificates of stock 
of a corporation issued by P. were surren- 
dered by H., to whom they had been as- 
signed, and new certificates issued to H. in 
his own name: Held^ that this did not affect 
the identity of the stock. Hawley v. Brum- 
agim, 33 Cal. 394. 

8. One share eqniralent to another. 

When a bailee of mining stock is at all 
times able, ready and willing to transfer to 
the bailor the same number of shares of 
similar stock, of the same company and of 
the same value, the sale or conversion of 
the identical shares pledged, only consti- 
tutes a technical breach of trust, and pres- 
ents a case of damnum cibsque injuria. Ai- 
kins V. OambU, 42 Cal. 86; B. & W. L. C. 
677. 

Shares of stock in a corporation stand 
upon a different footing from other personal 
property, as regards the right to the recov- 
ery of the specific property, because they 
are mere evidences of interest in the busi- 
ness of the corporation, and if all the shares 
are of equal value, there can be no reason 
for preferring one share to another. Id. 

4. Real estate by charter. When the 
charter of a mining company has made its 
stock personal estate, but provided that its 
real estate should only be conveyed as other 
real estate, the legal title can pass only by 
deed. Barksdale v. Finney, 14 Grat. 338. 

5. l(egotlable qnalltles. Stock in a 
mining company incorporated under sec. 7, 
c. 55, revised statutes of Michigan, is as- 
signable by indorsement and delivery, and it 
seems the holder of stock so indorsed is en- 
titled to the same rights which the law 
confers upon the holder of negotiable pa- 



per. Mandl^Mum v. North Amerkam JT, 
Co., 4 Mich. 465. 

6. lfatvre—!(ot negotiable. Certificates 
of stock in a corporation are not negotiable 
securities in a commercial sense, but are 
mere evidences of the holder*s title to a 
given share in the property and franchises al 
the corporation. Sherwood v. Meadow Vol' 
ley M. Co., 60 Cal. 412; B. & W. L. C 591 

7. Passes by dellTerj. In this state 
mining stocks properly indorsed pass by de- 
livery; and if the true owner places them in 
the £ands of another on some secret trust 
between them without an vthing on tbehicc 
of the certificate to show his ownership, he 
and not an innocent purchaser or pledgee 
must bear the loss. Thompson v. Tol(Md, 
48 Cal. 99. 

8. Lost eertlflcate. If a corporation is- 
sues to an owner of shares of stock a cer- 
tificate transferable on the books of the 
company by indorsement and surrender of 
the certificate, and he indorses the same 
and then loses it and it comes into the hands 
of a bona fide purchaser for value, such 
purchaser acquires no right to the Ftock. 
Sherwood v. Meadow ValUy M. Co., 50 CaL 
412; B. & W. L. Ca. 594. 

9. Stolen— Diligence to notify. The 

Suestiou whether a party who has lost stock 
y theft, as alleged, has used due diligence 
to prevent loss to third parties cannot arise 
beiore defendant shows himself to be an in- 
nocent purchaser for value. Sierra Nevada 
M. Co. V. Sears, 10 Nev. 347. 

10. Theft— Blank power— EsteppeL 

Where a share of mining stock with a bumk 
power of attorney thereon indorsed, signed 
with the name of the original holder, wai 
lost or stolen and afterwards came to the 
hands of an innocent purchaser, in whose 
favor the company entered a transfer and 
issued a new certificate, but after notice of 
loss from the holder at time of lose Heldt 
that after issuing a new certificate the com* 
pany were estopped from denying its val- 
idity at a subsequent time and could not 
refuse to allow of its transfer as a valid cer> 
tificate. ( 1857. ) MawUebaum v. North Am. 
M, Co., 4 Mich. 465. 

11. Stolen—Broker. Where a broker 
received, in due course of trade, a tnuiifer 
in blank of mining stock in a Califomis 
company, which stock had in fact been 
stolen, and sold it: Held, that he washable 
to the true owner for it« value and damages; 
and this notwithstanding he acted under 
the authority of one claiming to be the 
owner, and was ignorant of such persou'i 
want of title. jSercich v. Marye, 9 Ncr. 
312. 

12. Broker — Identical shares, b 
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transactions between principal and broker, 
the principal is not entitled to the identical 
shares of mining stock purchased on his 
order, but only the requisite number of 
shares; there is no special value in any par- 
ticular share, unless issued in the name of 
ft party, and charged to him upon the books 
of the company. Boytau v. Hugutt, 8 Nev. 
345. 

18. Receipt for marglii. A receipt in 
a broker's contract for the sale of stocK. ac- 
knowledging the receipt of the first pay- 
ment, or the margin on the contract, is only 
prima facie evidence of the payment of the 
money, and may be explained by parol tes- 
timony. Winana v. Hassey, 48 Cal. 635. 

14. Margin— DeliTery— Rule of board. 

In an action brought to recover a sum of 
money alleged to be due as the first pay- 
ment or margin on a written contract for the 
aale of stock by a member of the board of 
brokers, to be delivered to the buyer in 
thirty days, if the contract acknowledges 
the receipt of such first payment, the plaint- 
iff may give evidence of what the custom 
of the board of brokers was with regard to 
making and delivering such contracts, for 
the purpose of accounting for the delivery 
of the contract without receiving the money. 
Winans v. Ha98ey, 48 CaL 634. 

15. Pledge. The pledgee of mining 
stocks, upon a redemption of the pledge, is 
not obliged to return to the pledgor the 
identical certificates pledged, but may re- 
turn certificates corresponding to those re- 
ceived. Thompson v. Toland, 48 Cal. 100. 

16. Purchasing with notice of pledge. 

A party purchasing at sheriifs sale, stock 
of a mining company, knowing the cer- 
tificates to have oeen previously hypoth- 
ecated, is chargeable with notice of the fact, 
and takes subject to the claim of the 
pledgee. Weston v. Bear River Co.^ 6 CaL 

17. Pledge -Sale in gross. Different 
parcels of stock pledged as collateral at dif- 
lerent times, for the security of different 
debts, cannot be sold in gross for the satis- 
faction of the entire amount for which judg- 
ment was given. Mahoney v. Caperton, 15 
CaL 314. 

18. Batifleatlon of sale of pledged 
stock. If a sale of mining stock pledged 
as security for money is made without noti- 
fjring the pledgor to make his bargain good 
and without sufficient notice of time and 
place, still if the pledgor knew of the time 
and place of sale, and made no objection, 
and after the sale approved of it, and prom- 
ised to pay a balance claimed by the pledgee, 
he by tiiese acts ratifies the sale. Child v. 
Hugg, 41 Cal. 519. 



19. Act of bankruptcy by pledgee. 

A pledge of mining stock amounting to a 
fraud under the baukrupt act is neverthe- 
less valid against a rightful owner of the 
stock who placed it in the power of the 
pledgor to use it as his own. Thompson v. 
Toland, 48 CaL 99. 

20. Tmstoe. The addition of the word 
"trustee" in a certificate of stock to the 
name of the person to whom it is issued, 
does not show that said person has not the 
full right to deal with it as his own, nor 
give the person dealing with him notice 
that any other person luts any iuterest in 
the same. Id. 

21. Secret tmst. Where stock has 
been pledged by the holder in breach of a 
secret trust, the cestui que trust must ad- 
vance or tender the amount secured by the 
pledge before he can assert any claim to 
the stock. Id. 

22. tiifl. A gift of mining stock is not 
perfect, nor does any interest pass to the 
proposed donee, until there has been a de- 
livery by the donor and an acceptance by 
the donee. Dow v, Gould ds Curry S. M* 
Co., 31 CaL 630. 

28. Certillcate-Pnrchaser In good faith. 

A stock certificate, issued by a corporation 
having power so to issue, is a continuing 
affirmation of the ownership of the specified 
amount of stock by the person designated 
therein, or his assignee, until it is with- 
drawn in some manner recognized by law; 
and a purchaser in good faith has a nght to 
rely thereon, and to claim the benefit of an 
estoppel in his favor as against the corpora- 
tion. HoWrooh V. New Jersey Zinc Co,, 57 
N. Y. 616. 

24. Contract for— Form of action. 

Upon failure to deliver stock, assumpsit or 
covenant will lie as the case may be, but 
not debt unless the promise be to pay a 
certain sura of money in stock. Weiss v, 
Mauch Chunk Iron Co,, 58 Pa. St 295. 

25. Assignment of Told contract. The 

assignment of a contract for the sale of 
mining stock which is void under the 
statute of frauds, does not constituto a good 
consideration for a promise to pay. Mayer 
V. ChUd, 47 Cal. 142. 

26. Purchaser of indorsed certificates. 

If the owner of mining stock allows his 
broker, who purchases for him, to hold the 
certificates in such a manner tliat they will 
pass by delivery on the indorsement of the 
oroker, with nothing on the face of the 
certificates to indicato that the real owner 
has any interest in the stock, a purchaser 
in good faith from the broker, without 
notice of the rights of the real owner, ac- 
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quires a good title to the same, even if the 
broker, b^' a contract with his principal, 
had no right to sell or hyjpotbecate the 
stocks without the consent of his principal. 
ThompMH V. Toland, 48 Cal. 99. 

27. Transfer ob books— California. 

Under the laws of California the legal title 
to mining stock, except as between the piar- 
ties, can only be transferred upon the books 
of the corporation. Bertkh v. Marye^ 9 
Nev. 312. 

Under sec. 12 of the act of April 22, 18M), 
concerning corporations, no transfer of 
stock is good against third parties unless 
the trans^r be made upon the books of the 
Company. Wtsion v. oear River Company^ 
6 Cal 186. 

28. Leffal title only by transfer on 
books. The legal title to mming stock, ex- 
cept as between the parties, can onlv be 
acquired by transfer uoon the books of the 
corporation. State v. PeUineli, 10 Nev. 141. 

29. ^< Transferable only on books of 
companT." A sale and assignment of 
shares of the capital stock of a corporation, 
attended by a delivery of the certificate, 
vests in tlie vendee the title to the stock, 
notwithstanding a pro>'ision contained in 
the certificate that tne stock was transfera- 
ble only upon the books of the company. 
De Comeau v. Ouild Farm Oil Co,, 3 Daly, 
218. 

SO. Impeaching the books— Refosal to 
accept shares. It the entries in the stock 
and transfer book of a corporation are re- 
garded as presumptive evidence that a per- 
son therein namea a stockholder was such, 
the books are impeached and the presump- 
tion is overcome if the evidence given 
orally bv witnesses shows that he never ac- 
cepted, but refused to accept any stock in 
the company. MudgeU v. ^orrdl, 33 Cal. 
25. 

81. Transffer not entered. A transfer 
of stock which has not been entered on the 
books of the company as provided by the 
statute, is nevertheless valid as against all 
the world, except a subsequent purchaser 
in good faith without notice. ParroU y. 
ByerB, 40 Cal. 614. 

82. Transfer not made on books— 
Notice equiralent— Attachment. B., who 

was president and one of the directors of 
the Franoestown Soapstone Company, on 
the twenty-fourth day of Maj^, 1867, sold 
and transferred to the plaintiff a certificate 
for forty-five shares of the capital stock of 
said company, for which the plaintiff paid 
him $95 per share, the par value being $100 
per share. The certificate provided that 
the shares were "transferable in person or 
by attorney only on the books of the com- 
pany, on the surrender of this certificate." 



B. continued to act as president and di- 
rector up to January 27, 1868. On the 
twenty-eighth day of January, 1868, the 
shares, not having been transferred on the 
books of the company, were attached on a 
writ in favor of the company against B., it 
the property of B. : Hdd^ that the company 
were chargeable, under the circumstance^ 
with notice of the sale and transfer of the 
shares by B. to the plaintiff; and that, ii 
the absence of fraud in fact on the part of 
the phuntiff, he was entitled to hold the 
shares against the attachment. Scripbirt 
V. FrancesUnm 8. Co,, 50 N. H. 571. 

88. Transfer— Title need not be traced. 

A Durchasor from one other than the orig- 
inal stockholder, who receives a certificate 
of stock with the, usual asnignment and 
power of attorney thereon executed in blank 
Dv said stockholder, in an action against 
the corporation fur refusal to transfer the 
stock on its books is not bound to show af- 
firmativfly the title of his immediate trans- 
feror. The presumption is that the stodc 
was transferred and certificate delivered in 
the course of business, in the absence of 
evidence to the contraiy. Holbro<A v. Nat 
Jersey Zme Co,, 57 N. Y. 616. 

84. Reftisal to transfer— attadiMcnt 

An attachment against stock served on the 
company at the suit of a creditor of sn as- 
signor after the assignment is of no validity, 
although the company has refused to make 
the transfer on its books. And sach re- 
fusal makes the company liable to the vendee 
for the value of the stock. DeComeauj. 
Ouild Farm OU Co., 3 Daly (N. Y.) 218. 

86. Sale in writing— Parol CTldence. 

Oral testimony offered with evident bten- 
tion of varying and controlling the plain 
terms of a stock sale in writing and not to 
establish an canity superior to the writing, 
is not admissible. Memoes y. Kennedy, 9 
Nev. 152. 

80. Transfer of capitia stock iastesi 
of transfer of mines— Fraud. The Sussex 
Zinc Co. agreed, under seal, to transfer to 
complainant all their stock, and all their 
property, real and personal The legids- 
ture ratified the contract The Sueaez 
company then transferred all its unisraed 
stock to the complainant, and the stock- 
holders transferrea all shares held by them, 
except thirty, out of the total number of 
48,000 shares. A year afterwards three of 
the directors of the Sussex company, who 
held these thirty shares, applied to the 
legislature, and obtained the name of the 
Sussex company to be changed to that of 
Franklinite company, which wasauthorixed 
to increase its capital stock, which stock so 
increased, was aivided by, or among, the 
holders of the thirty shares of the former 
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company: Held^ 1. That by these )>roceed- 
ingB the complainant became entitled in 
equity to all the proper^ of the Sussex 
company; 2. That the Franklinite com- 
pany, as to the property of the Sussex com- 
pany, at the time of the transfer of stock, 
was a new corporation, and as such had no 
title lesal or equitable to the property, 
which the Sussex company had agreed to 
transfer; 3. That the withholding of 
the thirty shares, out of the 48,000 shares 
of the Sussex company, was a fraud upon 
the rights of complainant, and a mere pre- 
tense for the organization of the company 
after>/v'ards chaired upon those thirty 
shares as a basis, and that if such Frank- 
Hnite company was not in fact a new cor- 
poration, the increased stock issued in its 
name should be held, either at law or in 
eonity, as the property of complainant. 
2few Jersey Z, Co. v. Boston Franklinite Co,, 
15 N. J. Ch. 418; overruling same case in 2 
Beas. 13 N. J. Ch. 322. 

87 • Speeifle perfomuuice. The general 
rule that a court of equity should not enforce 
a specific performance of an agreement for 
the transter of stock, applied particularly 
to public stocks, such as are commonly 
bought and sold in the market, and where 
exact compensation in damages could be 
awarded by a court of law. Treasurer v. 
Commercial C, M. Co., 23 Cal. 391. 

88. CoDTersioB. Shares of mining stock 
may be the subject of conversion; and an 
allegation that defendant '* took the 
shares," is a sufficient allegation that he 
converted the certificates, under the code. 
Kuhn V. AfeAUister, 1 Utah, 273. 

89. CoiiTersioii— Besiorlng similar 
sluu'es. The mere fact that the pled|]^ee of 
mining stocks sells the particular certificate 
pledged, does not render him liable as for a 
conversion of the pledge, provided the 
pledgee upon a redemption, restores similar 
certificates, and has been at all times ready 
so to do. Thompson y. Toland, 48 Cal. 100. 

40. Payment ofjadgment for TAlue of. 

The payment of a judgnient for the value 
of mining stock gives title in the stock to 
the defendant Thompson v. Toland, 48 
Cal. 99. 

41. <<Parehage" instead of << issue." 

Stockholders having directed the creation 
and sale of new stock, and the directors 
having instead of so doing, acquired original 
stock and sold it, sftch sales will be valid 
if subsequently ratified by the stockholders. 
Crump V. UniUd States M. Co., 7 Gratt 
Va.362. 

48. Exchange for land— Paid up shares. 

The holders of shares which by agreement 
are to be paid for in land, the agreement 



being accepted and the land in possession 
of the mining company, must be considered 
as the holders of paid up shares. In re Bos- 
worthen v. Penzance M. Co,; Jones* case, L. 
R. 6 Ch. 48. 

48. Paid np by land at frandulent ral- 
nation. The acceptance of real estate as 
full payment upon stock, the actual value 
being much less, is void as to creditors of 
the corporation. The acceptance is lawful 
only to the extent of the actual value. Tall- 
madge v. Fishkill Iron Co., 4 Barb. 387. 

44. StoelL not paid np by grant of min- 
ing lease. An act authorizing lauds as 
well as money to be considered as payment 
upon the capital stock of a mining company 
does not authorize a leasehold interest to be 
treated as such payment. Bashorr v. Dres- 
set, 34 MaryUnd, 503. 

46. Demand— Tender. Where a con- 
tract is made for the delivery of certain 
shares of mining stock at a future day, it is 
not necessary for the purchaser to make an 
actual offer or tender of the money at the 
time and place, in order to sustain an action 
for breach. If the demand be properly and 
sufficiently made, and the purcnaser be pre- 
pared to pay at the time and place, this is 
sufficient Wheeler v. Oarcia, 40 N. Y. 584. 

4tt. Company not responsible for stoelE - 
holder, where stock is purchased from a 
stockholder, no action will lie against the 
company for the recovery of money paid 
for such stock. Kelsey v. Northern Light 
Oa Co., 45 N. Y. 505. 

47. Shares bought in by eompany. An 

oil company having bought in shares of its 
own stock, afterwards divided them among 
the then stockholders pro rata; a stock- 
holder who, between the time of the pur- 
chase and the time of such distribution, 
had assigned a part of his stock, sued the 
company for a pro rata of the shares on the 
basis 01 the number held by him at the 
time of purchase: Held, that his action is 
an affirmance of the purchase, and he can- 
not allcj^e that the company's funds were 
misapplied: and that as to him the distri- 
bution ^ on the number of shares held by 
him at the time of distribution was equit- 
able. Coleman v. Columbia Oil Co,, 51 Pa. 
St 77. 

45. In sol rent eorporatlon buying 
stoclL — N. U. An insolvent corporation 
cannot purchase a portion of its capital 
stock. Such a transaction would be in 
conflict with Gen. Stat ch. 135, sec. 3. 
Currier v. Lebanon Slate Co., 56 N. H. 262. 

A corporation whose capital stock as fixed 
and limited has not been fully paid in, can- 
not relieve a delinquent stocknolder from 
payment of assessments upon his stock by 
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a purchase of the same, especially against 
the objection of another stockholder. Id. 

49. Repnted ownership — Priated 
notice. Where a shareholder in a com- 
pauy where there is a printed notification 
on each share certificate that no transfer 
can be made without consent of the direc- 
tors, agrees with the managing director that 
his shares shall be security, and the share- 
holder retains the shares, they are not in 
his reputed ownership. Ex parte Harruon^ 
3 M. & Ayr. 606. 

60. Law of pUee of dellrerj. If a 

contract for the sale and consignment of 
certiticates of stock of a corporation is 
entered into in another state, but the cer- 
tificates are afterwards delivered in this 
state, the legality of the sale and assign- 
ment must be determined by the laws of 
this state. Dow v. Qould Jt Curry S, M, 
Co., 31 Cal. 630. 

61. Contract wnmntlng ralue to a 
day certain* A plain agreement to keep 
stock till a certain date warranting that it 
shall be worth a certain sum by that date 
cannot be construed to compel tne partv to 
sell at a prior date at which the stock nad 
reached a higher figure. Hawley v. Brum- 
agim, 33 Cal. 394. 

52. Warranty— Personalliability acts. 

The statutory personal liabilitv of stock- 
holders in mining corporations does not af- 
fect the stock itself; and such liability does 
not, therefore, amount to a breach of war- 
ranty against incumbrances, upon a sale by 
a stockholder by whom such liability has 
been incurred. WiUiama v. Hanna, 40 Ind. 
535. 

58. IndiYidoal liabDity after forfelt- 
nre. A stockholder in a mining company, 
incorporated under the act of 185.3, whose 
stock has been forfeited, and sold for neglect 
to pay an a.s8essment, as allowed by such 
act, for a sum less than the amount of the 
deficiency, is personally liable to the com- 
pany, in assumpsit, for the deficiency. Car- 
ton V. Arctic M. Co,, 6 Mich. 288. 

The case of Carson v. Arctic M. Co., 
eupra, declared the liabilitv of an original 
stockholder; the same rule applies to a 
stockholder bv purchase. MtrrrmacM, Co. 
V. Bagleii, 14 Mich. 505. 

64. Indiyidnal responsibUityfor calls. 

The transferee of shares of stock of an in- 
corporated mining company, subject to the 
payment of future calls, is not personally 
liable for such unpaid installments, in the 
absence of a provision so requiring in the 
act of incorporation. Palmer v. Ridgt M. 
Co., 34 Pa. St 288. Denied, Aferrimac Co. 
v. Levy, 54 Pa. St 227. 



55. Pro rata— Aseessable and non-aaoM* 
■able. Upon final distribution of tlie pro- 
ceeds of a mining corporation, the holderi 
of assessed shares, have, in the absence ol 
any provision for distribution, no riglit to 
have their assessments returned be&re a 
pro rata distribution is made; but the hold- 
ers of assessable and non-assessable slock, 
must take equally. North A. M. Co, v. 
Clarke, 40 Fa, St 432. 

56. Frandulent oyer-lssne. When the 
officers of a mining corporation fraudolently 
over-issue certificates of stock, and it u 
satisfactorily proved that they did not repre- 
sent genuine stock, the officers of the cons- 
panv issuing such &lse certificates are 
liable therefor to the assignee of the certifi- . 
cates, when they have been purchased and 
held in good faith. Br^f v. Mali, 36 N. T. 
200. 

57. Iflsne to defanltlng contractor. 

The issue of the stock of a mining company 
to a firm which had subscribed to stock of a 
railroad company, and had entered into a 
contract with the railroad company to hnild 
a part of its road, at the request id the 
mining company, the issue being approved 
bv botn directors and stockholders, is valid 
although the contract to build the road was 
never carried out, and although the com- 
pany may be in equity entitled to a retun 
of ito stock. Savage v. Ball, 17 N. J. Ol 
143. 

58. Imnlied contract to pay Maeai* 
ments. The obligation of a stockholder to 
pay assessments on his stock is an implied 
contract upon which an afiidavit of defense 
cannot be required under rule of conrt call- 
ing for such affidavit upon contracts for the 
direct payment of money. Woodwellr. Bhf 
M, Co., 25 Pa. St. 365. 

59. Callg paid by payments to ered- 
itort. Payments to IxmaJUU creditors of a 
corporation bv stockholders, credited to 
such stockholders on the books of the oob- 
pany, are ^ood payments upon their stock 
and constitute snch stock paid up to the 
extent of such pavments to creditors, and 
no resolution of the board of directors cu 
afterwards invalidate such payments. Cmr 
V. U Fevre, 27 Pa. St 413. 

60. Dlyidends. The plaintiff, in order 
to recover from a corporation the dividends 
on its stock, must be the owner of the stock 
at the time the dividends accrued. Mcfe 
pos-session of the stock or a special property 
therein is not sufficient Dow v. drnd i 
Curry S. M. Co., 31 CaL 630. 

01. Dividends on sale — Time— Coa* 
strnction. Plaintiff assigned to defendant 
September 22, two shares of stock in • 
mining company, stating in the assignmeni 
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" I authorixe the transfer to him (defendant) 
with all the dividends made after the morn- 
ing of the twenty-third of September." 
Both parties expected a dividend on Mon- 
day, the twenty-second, but the trustees 
did not, in fact, decUre dividends until be- 
tween noon and one o'clock on Tuesday; 
Held, that the dividends belonged to plaint- 
iff and that parol evidence was admissible to 
explain the transaction and point its mean- 
ing: Brewster v. Laihrop, 15 Cal. 21. 

62. Forfeltnre of shares— Notice— Pre- 
sumption* The articles of association of 
a joint stock company provided that if a 
shareholder should fail in paying anv call, 
the company might give him notice that in 
default of payment within a specified time 
his shares would he forfeited; that if the 
requiftition of any such notice were not 
complied with, the shares might be forfeited 
by a resolution of the directors to that 
effect; that when anv share has been so 
forfeited, notice of such forfeiture should be 
given to such shareholder, and an entry 
should be forthwith made in the register of 
shareholders stating the date of such for- 
feiture, and that any share so forfeited 
should become the property of the company. 
K., a shareholder in the company, made 
default in payment of his calls, and notice 
was sent to him in due form that unless he 
paid the calls by the second of September, 
they would be forfeited. The time having 
elapsed without payment, the secretary 
made entries in the l>ooks on the third of 
September, and the shares were forfeited 
and bad been transferred to the company. 
But there was no entry in the minutes of 
any resolution having passed by the direct- 
ors, nor any evidence of any notice of the 
forfeiture having been sent to K.: Held, 
that there was a valid forfeiture of the 
shares and that K. could not be placed 
on the list of con tributaries as a member 
of the company. As the entry of forfeiture 
on the books could not have oeen properly 
made without a resolution of the directors, 
the court was bound to assume that such a 
resolution had been passed. 2. That the 
forfeiture was complete on the third of Sep- 
tember, without sending a notice of it to 
the shareholders, the provision in the articles 
as to sending the notice being mandatory 
only, and not of the essence of the forfeiture. 
In re North HaUenbeagU M. Co.; Knight's 
case, L. R. 2 Ch. App. 321. 

6S. Shares forfeited between sale and 
snit. Where, after a fraudulent sale of 
mining shares and after demand to rescind 
and suit brought to set aside the sale, the 
shares become forfeited, both vendor and 
vendee, plaintiff and defendant, having full 
notice of the calls, the loss will fall upon 
the party against whom the decree ulti- 



mately goes. There is no engagement on 
the part of a plaintiff to maintain such 
property during a suit to set aside a fraud- 
ulent sale thereof. McUurin v. Treddenick, 
10 Law Times, N. S. 331. See S. C. 9 id. 
82. 

64. Beseission after sale of stoek— 
Fraud. A plaintiff seeking to set aside as 
fraudulent a sale of mining shares made to 
him by the defendant, cannot have a rescis- 
sion lUter he has sold such shares; but 
the sale of certain shares does not deprive 
him of the right of rescission as to others 
not sold, where the property is all of one 
sort. (In this case snares in different 
companies). Id. 

65. Seixnre by sherllT on the person. 

Where a defendant in an attachment suit 
was examined under section 131 of the 
practice act, and on its appearing that his 
only property subject to attachment con- 
sisted of minmg stock which he had upon 
his person, the district judge ordered it to 
be aelivered to-the sheriff, to be held sub- 
ject to the result of the suit: Held, that 
such order was not in excess of the juris- 
diction of the district judge. Bimns v. Har- 
ris, 8 Nev. 153, 

66. Lis pendens. The pendency of an 
action in another state to determine the ti- 
tle to corporate stock is not constructive 
notice to a purchaser in this state of a de- 
fect in the title of his assignor, and does 
not affect the title acquired oy him. Hoi' 
brook V. New Jersey Zinc Co,, 57 N. Y. 616. 

07. Chattel mortgage— Cal. Under 
the chattel mortgage act of 1857, a mort- 
gage of shares of stock in an incorporated 
company is valid without a transfer on the 
books of the company, as is required by the 
corporation act of 1853, relative to pledges 
of stock by delivery of the certificates. The 
act of 1853 had no effect on the act of 1857. 
Ede V. Johnson, 15 Cal. 53. 

08. U. S. Bonds held by corporation. 

The effect of holding United States stock 
upon the assessable value of corporate stock 
considered. Oliver v. ComweU Copper Co,, 
12 Allen, Mass., 298. 

09. Attachment. It seems that shares 
of stock in an incorporated mining com- 
pany belonging to a non-resident are effects 
or estate owned by him here, and that they 
cannot be attached at law. Svans v. Monot, 
4 Jones' Eq. (N. C.)227. 

70. Appropriation of payments. Where 
plaintiff held several promissory notes 
against defendant, all but one being valid, 
and also held certain shares of mining 
stock belonging to defendant: Held, that in 
the absence of any showing to the effect 
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that the defendant ever authorized plaintiff 
to a[>Dropriate the proceeds derived from 
the sale of such stock toward the discharge 
of the fraudulent note, the law compelled 
plaintiff to credit the money upon the valid 
notes. McCausland v. BaUton, 12 Nev. 195. 

?!• Equitable power to eompel issue 
— Practice* Where the board of directors 
of ,a corporation, in issuing new stock to the 
stockholders generally, refuse to issue to a 
particular stockholder his due nroportion of 
such new stock, he may compel its issue to 
him by suit in equity ajgainst the corpor- 
ation, there being sufficient of such stock 
undisposed of, notwithstanding his remedy 
at law for damages. Douaman v. Wisconsin 
M. AS. Co., 40 Wis. 418. 

But in such case the interest of each 
shareholder in like condition is several, and 
they cannot bring an action in the name of 
one on behalf of nimself and others. Id. 



STOCKHOLDEItS. 

1. Lesral owner. In determining who 
are stockholders, the court will not inquire 
beyond the legal title, except where there 
has l)een a fraudulent transfer. Adderly v. 
Storm <k Bailey, 6 HiU, N. Y. 624. 

2. Collateral holder. In 1837 one B. 
being indebted to the defendants, trans- 
ferred to them certain stock in the Rossie 
galena company, delivering the certificates 
and assigning them upon the books of the 
company. By cotemporaneous writing the 
defendants were authorized to dispose of 
the stock at a certain rate, and apply the 

Sroceeds upon them in payment of B.*s 
ebt, as it became due, but if the debt was 
paid before the stock was disposed of, they 
were to return it The debt was paid in 
September, 1838, whereupon the certificates 
were returned, indorsed with a power of 
attorney for the re-transfer of the stock. 
This power being deficient, a more formal 
authority was afterwards given, but the re- 
assignment was not made either upon the 
books of the company or otherwise until 
March, 1840. Held, that the defendants 
were stockholders, and liable for debts con- 
tracted by the company in January, 1840. 
Id. 

8. Relation of stockholder to the cor- 
poration* Where the stock of a corpora- 
tion is declared to be personal estate, and 
the certificates are made transferable on the 
books of the corporation, and it is author- 
ized to acquire real estate, such estate is 
vested in it as a corporation, and not in the 
individual shareholders. The certificate of 
stock is evidence of the right of the owner 
to his proportion of the profits or dividends, 
and on the expiration of the charter, to his 



proportion of the assets remaining after the 
payment of the debts; and every purchaser 
of the stock takes it subject to the same 
liabilities. Barhadah v. Finney, 14Grattan, 
339. 

4. Relations to corporation— Bnjin^ 
np corporate jMiper. A shareholder or 
officer ot a mining compiuiy organized ua- 
der the general incorporation laws, has the 
right to deal with the company in the same 
manner as strangers; he may lend or ad- 
vance money to i^ may purchase and hold 
against it drafts and notes, may sue and be 
sued; and when he contracts with such 
company, or holds its paper assigned to 
him, he acquires the same rishta and in- 
curs the same liability as in the case of a 
contract with a stranger. Merrick v. Peru 
Coal Co., 61 111. 472; S. C, 79 UL 113. 

5. Implied ratiflcaiion of directors' 

acts. A joint stock company was formed 
to work mines in the Brazils. The proa- 
pectus announced a capital of £100,000, and 
the first annual report announced to the 
shareholders that all the shares had been 
appropriated, which was contrary to the 
fact, tne number of shares really disposed 
of being 2000, white 3000 shares had been 
oolorably divided amongst the directorB. 
The defendant was a shareholder, had at- 
tended a shareholders* meeting, and had 
called several times at the office of the 
company for information. Hehl, that not- 
withstanding the non-fulfillment by the 
directors of the contract upon which the 
defendant agreed to become a partner in 
the undertaking, he bavins knowledge or 
means of knowledge of all the facts, and 
not objecting, the jury were warranted 
in inferring that he assented to the course 
pursued by the directors, and consequently 
that he was liable in respect of contracts 
necessarily entered into oy them for the 
working of the mines. Stdgenberger t. 
Carr, 3 Scott, I^. R.466; 3 Man. andG. 191. 

0. Acquiescence in acts of directors. 

Where a mining company was formed, the 
capital to be £30,000, in 3000 shares of £10 
each; and 2000 shares only were actuallr 
subscribed for, of which the defendant took 
100: Held, that letters subsequently writ- 
ten by the defendant to the directors, re- 
quiring them to call a meeting for the pur> 
pose 01 changing a director, were evidence 
to go to the jury to show that he authorized 
the directors to proceed in the management 
of the concern, with the smaller amount of 
capital, BO as to render him liable for the 
price of articles supplied for the use of the 
mines, on the order of the directors. 7V«/- 
wen V. Bourne, 6 M. & W. 461. 

7. Parties—Stockholder claimfngr title 
a^inst his company. One who sets up a 
title to a mine, adverse to the claim of a 
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miniiig company, may be properly made a 
defendant in a 8uit relative to the premises, 
(bill for sptectfic performance,) altnongh he 
also sustains the position of a stockholder. 
Ttiyior V. Salnum, 4 My. 8 Cr. 134. 

8. No power to sell corporate prop- 
erty.. The stockholders of a corporation 
hmve no power, as snch, to authorise the 
sale of the corporate property, or to sell the 
same, either when collectively assembled 
as sach in a stockholders' meeting, or when 
acting individually. OashwiUr v. WUUs, 33 
CaL 11. 

9. Bight to redeem the mlBe— ColU- 
sioii between corporation and creditor, 

A. transferred mining ground to a company 
formed to work it, in consideration of a lit- 
tle less than half the shares, (990) the other 
stockholders holding a majority JIOIO), but 
the comnany agreed to levy assessments 
and work the mine. Instead of so doing, 
they allowed a debt to be contracted and 
the mine to be sold, making no effort at re- 
demption, the president himself being in- 
terested in such debt: Held, that such con- 
duct amounted to gross fraud upon the 
vendor. Wright v. Orwille Mt Co, 40 Cal. 

2a 

And that the stockholder havinfl^ re- 
deemed the land from the sale, the corpora- 
tion should refund to him the purcnase- 
money, within a set time with interest, and 
that otherwise the title should vest in snch 
redeeming stockholder. Id. 

10. Stock books not admissible to 
pr^TC* The stock book of a corporation is 
not admissible in evidence in an action by 
a creditor of the corporation- against one 
daimed to be a stockholder, for the puipose 
of proving that he is snch stockholder. 
MwdgeU v. HorrtU, 33 CaL 25. 

11. Reftisal to accept shares* One who 
never accepts but renises to accept any 
stock in a corporation is not a shareholder 
even though tlie secretary enters his name 
in the liooks as such. MudgtU v. Horrell, 
33 Cal. 25. 

12. Liability for calls. By the act of 

subscription to the stock of a corporation, 
each associate undertakes to raise his pro- 
portion of capital as it may be called for by 
the directors. Mtrrimac M. Co, v. Xevy, M 
Pa. St. 227. 

A purchaser from an original subscriber 
is suDstituted to his obligations as well as 
his rights, and being accepted bv the cor- 
poration, privity arises between them. Id. 

1 8. Lending good name— Contributory • 

J. C. took three hundred shares in a cost- 
book mining company, and in order to in- 
crease the apparent number of shareholders 
and thereby cause the mining scheme to be 

24 



more favorably regarded in the share mar- 
ket, caused 100 of them to be transferred 
into the name of A and 100 to be trans- 
ferred into the name of B. who, notwith- 
standing the transfers, neither attended 
meetings nor paid calls nor took anv part iu 
the aflfairs of the company: HM^ that hav- 
ing regard to the absence of any bona Mb 
trusteeship on the part of A. and B. and to 
the extenaed definition of the word *' con- 
tributory'' in the two hundredth section of 
the companies' act, 1862, (25 & 26 Vict c. 
89) J. C. was properly inserted on the list 
of contributories m respect of the whole 300 
shares. Cox'b ease, 33 L. J. Ch. 145. 

14, Fraud in original organisation— 
Eridence. The fraudulent organization of 
an oil company or a fraudulent prospectus 
or misrepresentations wiU ^ve no cause of 
action to a person purchasing stock, with- 
out proof that he ever saw the prospectus 
or acted on the faith of the representations 
made, and without connecting his purchase 
with any act of the company as an induce- 
ment to his purchase: MeAleer v. McMur- 
ray, 58 Pa. St. 126. 

16, Departure ftrom prospectus. Notice 
of an immaterial departure from the orig- 
inal prospectus of a mining company with 
acquiescence therein, does not hold a pur^ 
chaser of shares to acquiesce in a departure 
authorizing a change of the place of oper- 
ations or other material variation: In re 
Russian Vyksounshy Iron Works, L. R. 1 Ch. 
674; 35 L. J. Ch, 738. 

16, Rescission— Departure from pros- 
pectus* A company was formed for min- 
ing purposes; the prospectus referred to the 
memorandum and articles, and described in 
favorable terms a mine for the purchase of 
which a contract had been entered into. 
This mine was afterwards found to be 
worthless, and the directors rescinded the 
contract and agreed to purchase another 
mine: Held, that a shareholder who had 
subscribed on faith of the prospectus was 
entitled to an injunction against an action 
for calls, although the directors had been 
themselves deceived and had been guilty of 
no willful fraud. Smith v. Retse R, Co., 
Law R. 2 Eq. 264. 

17. Relation of prior agreement of 
organizers to subsequent stockholders— 
Pajing up capital by land. B. H. and 

S. were promoters of an association, 
under the act of July 18, 1863, (mining, 
corporations) with a capital of $200,000. 
F. and M. united with them; afterwards^ 
September 29, coal land was purchased by 
B., H. and S. for $125,000. A subscription! 
book for stock was opened about October 1 p 
B., H. and S. subscribed for stock to the 
extent of $50,000; the subscription of the 
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others, with a sixth name amoanted to 
$133,000» which B., H. and 8. certiaed un- 
der the act had heen paid in. The land 
was taken by the company; afterwards sub- 
Bcri[>tions were made Sy other persons. In 
a suit by the company, against B. for his 
subscription, he alleged that the company 
about October 1, had agreed to take the 
land at an advance of $50,000, to be paid in 
Btock, subject to the whole purchase-monc^y 
and that his interest in tne land, by the 
authority of the then corporators, was ap- 
propriated to pay his stock. Held^ that 
Bucn agreement for the advance was no de- 
fense as against subsequent stockholders, 
not apprised of the facts at the time of their 
subscription. HM^ further, that such 
arrangement was not a valid payment of 
the stock, and that the act contemplated 
payment in money. Bailey v. PiUtburg C, 
Co,, 69 Pa. St. 335. 

18. CombloattoB of miO^^rt^J ^ ^b* 
trol the compaaj* Three persons owning 
a majority of the stock of the Chicago Car- 
bon and Coal company, incorporated for 
mining upon the lands of the company, 
leased the premises from the company, 
formed a partnership and agreed among 
themselves that they would elect all the 
directors of the company, ballot among 
themHclves for directors and officers, ana 
cast their votes and use their stock as a 
unit, BO as to control the elections. Beld, 
that this agreement was not void as a^nst 
public policy, the holder of a majonty of 
stock having a right to combine so as to 
secure the elections, and the management 
of the property. Faulds v. raie$, 57 111. 417. 

19. Minority of stock owned by 
fhtndiilent directon—CollnstTe meeting. 
The ratification by stockholders of the ac- 
tion of directors in the sale of lands of an 
iron and coal company, at a meeting where 
the majority of tne stock present was in 
the interest of the fraudulent directors, 
the resolution informally passed and done 
in gross i^orance of their rights. Held, 
no such action as to prevent a rescission of 
the contract or a decree for reconveyance to 
the company. Cumberland C, d: I. Co, v. 
Sherman, 20 Md. 118. 

20. Eqnitable Interference afralnst^l- 
Insive action of olllcerg. A court of equity 
will, at the instance of a stockholder, con- 
trol a corporation and its officers, and re- 
strain them from doing acts even within the 
rtcope of the corporate authoritv, if such 
acts would amount to a breach of the trust 
upon which the authority had been con- 
ferred, and will interfere to relieve the 
stockholders from loss, after such an act 
has been done, providing no superior equity 
has intervened, nor the rights of innocent 
third parties attached. Wright v. OroviUe 
M. Co., 40 CaL 20. 



21. Innocent sharelioldert In firnad- 
ulent conpnny* The defendants had pur- 
chased the scrip of a mining compwiy 
originated in fraud, and had attended a 
meeting of the company; but they never 
signed the partnership deed, were innocent 
of the fraud, and transferred their scrip 
before the plaintiff commenced an action 
for goods furnished to the company after 
defendants had purchased their scrip: Heid, 
that the defenoants were liable. EUk v. 
Sehmoeek, 5 Bing. 621. 

22. Frnnd, n defense to nctloB for 
calls* It is a good plea to an action by a 
company asainst a shareholder for calls, 
that the defendant was induced to become 
a shareholder by the fraud of the plaintifls, 
that he had never recognized, since notice 
of the fraud, any rights or liabilities in 
him as such shareholder, nor received any 
benefit from his shares, and that within a 
reasonable time after notice of the fraad he 
had repudiated the shares and ^ven notice 
to the plaintiffs of his repudiation. BwiA^ 
y-Plwm Lead M. Co, v. Baynes, L. R. 2 Ex. 
324. 

28. Practice— Parties— Action ngalnti 
directors* A portion of the shareholders 
in a joint stock company may sue oo be- 
half of themselves ana the other sharehold- 
ers, for the purpose of compelling directon 
of the company to refund moneys improp- 
eriy withdrawn by them from the stock of the 
company and applied to their own use. A 
denuirrer to such a bill on the ground that 
all the shareholders are not parties cannot 
be sustained. Hiehene v. Congreve^ 4 Rosa 
5(S2. 

A clause in an act of pariiament, pn—cd 
for the regulation oi a joint stock oompAay, 

{)rovided that all proceeding whether at 
aw or in equity, to be carried on by or on 
behalf of the company against any* person 
or persons, whether such person or persons 
should be a member or members ci the 
company or not, should be instituted and 
earned on in the name of the chairman or 
of one of the directors as the nominal plaint- 
iff. Such a clause does not apply to a case 
in which directors appropriate to their own 
use part of the joint stoclc by chaiging the 
company with a much larger sum, aa the 
price of the property purchased by tbeok, 
than was actually paid. Id. 

24. Practice— Snit against tmaleei. 

When a snit is brought by several stodc- 
holders, as such, against the trustees of a 
corporation, proof that either one of the 
plaintiffs is a stockholder is sufficient to 
maintain the action. ParroU v. Byerw^ 40 
Cal. 614. 



25. Liability for costs— DIsonalified as 
Joror. A stockholder under the Nevada 
act of 1962 being liable personally for his 
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proportion of all debts incurred by the cor- 
poration while he is a stockholder, would 
DC responsible for costs, and therefore not 
competent as a juror where the corporation 
is a party in a suit commenced before he 

r4Hl with his stock. Fteesoti v. Sawige S. 
Co., 3 Nev. 159. 
But a contract to purchase stock, made 
after suit commenced but assigned before 
trial, wonld not render him incompetent. 
Id. 

26. Lis pendens* A corporation whose 
certificate of stock is outstanding, cannot 
defeat the title of a purchaser in good faith, 
without actual notice, by proof of the pend- 
ency of an action in a comi>etent court of 
this state, to determine the title of the orig- 
nal holder to the stock. Its own positive 
statements in the certificate cannot oe over- 
come by such a constructive theoretical 
notice. Holbrook v. New Jersey Zinc Co,, 
67 N. Y. 616. 

27. Notiee of annnnl meeting— Elee- 
Uen— By-laws. A notice of the day, hour 
and nlaoe of the annual meeting of the 
stocknolders of a corporation to elect a 
board of trustees must be given, or such 
meeting cannot be legally held, unless the 
stockholders are all present and consenting 
either in person or by proxy. San Buena 
Ventura M. Co, v. VassauU, 50 Cal. 534. 

The fact that one of the by-laws of the 
corporation fixes the day upon which such 
meeting shall be held, is not a sufficient 
notice of the time and place at which the 
meeting will be held. Id. 

28. Abfttement. A complaint in equity 
a^nst stockholders of an incorporated 
mining company does not abate by death 
of one of the complainants. Berry v. Jfo- 
Aewes, 7 Ga. 457. 

See Corporations; Sharbholdbr. 

STONE. 

1. Loose block— l^nestlon of seyeranee. 

A particular stone, loosened from the 
ledge, if so loosened or severed for the pur- 
pose of removal) would not necessarily pass 
with the land. The matter would be open 
to parol testimony. NobU v. Sylvester, 42 
Vt 146. 



2. Loose bonlders— Falling 
Aceretion* Where large masses of stone 
had from time to time fallen from some 
cliffs above upon the field of the copyholder, 
had become partially imbedded in the soil 
tad had so remained immemorially, al- 
though one fall was shown to have occurred 
St a particular time many yeare before, it 
was held, that they were parcel of the soil 
and as minerals belonged to the lord and not 
to the copyholder. Dearden v. Ehpans, 5 M. 
*W. ll;2H. &H.4. 



8. 4}iiarrled ander prlTlle?e— Property • 

A privilege in a lease to the lessee of doing 
such quarrying on the demised premises as 
was necessary to carry on his business as a 
boat builder: Held, to confer a property in 
the rock so quarried. McKee v. Brooks, 20 
Mo. 526. 

4, Property in eontmetor snbjeet to 
exeentlon. A. purchased from B. the right 
to quarry and remove certain stone for the 
purpose of constructing certain locks, the 
quantity to be estimated in the locks and 
paid for at forty cents per perch by A. when 
the canal contractors should be paid. A. 
has a property in the stone quarried by him 
for the purpose of delivery under his agree- 
ment with the canal contiuctors, which may 
be sold by the sheriffl IVaUs v. TibhaUs, 
6 Pa. St 447. 

&• Grmnt of— Bight to dig for. In a 

lease of 999 years of certain premises, with 
the privilege of taking '*all the rocks and 
stones on my land," the lessee is not liable 
for digging to any extent for rocks, provid- 
ed he ooes not wantonly under a bare pre- 
tense, di^ the land to the injury of the 
lessor. Zeonard v. Judd, 1 Brayt. (Vt) 
230. 

6. Property in trespasser after change 
of natnre and attachment to the realty. 

The defendant quarried, dressed, sold and 
delivered to the garnishee, (trustee) a quan- 
tity of granite and laid it down for a per- 
manent walk on the garnishee's premises. 
He obtained the stone without right ironx 
the quarry of a third person, who, after the 
walk was laid, claimed them as his prop- 
erty: Held, that the property in the stone 
was in the garnishee after they were laid 
into a walk, and that the garnishee was in- 
debted to the defendant and liable, as his 
garnishee, at least for the increased value 
of the stone which was produced by their 
beingquarried, dressed, and delivered Jack- 
son v. WaUon, 28 Vt. 43. 

7. Contract— Measurement. Plaintiff 
contracted to furnish stone from his own 
quarry and build walls to be paid for upon 
measurement in the wall Contract res- 
cinded after plaintiff had quarried stone 
but before delivery. Held, a contract to 
build a wall rather than to deliver material 
and must be declared on specially. Curtis 
V. SmUh, 48 Vermont, 116. 

8. Limitations— Left on land after 
sale. In 1861 plaintiff bought apiece of 
land on which were lying some spkt stones 
quarried from a large rock under contract 
with the previous owner of the land. The 
stones lay there without assertion or acts of 
ownership for many years and until the 
owner of the land attempted to remove 
them, whereupon the purchaser sued in 
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trespass; Held, that the statute of limita- 
tions did not avail the owner of the land, 
but that the defendant, the owner of the 
split stones, was liable in nominal damans 
for his entry upon the land, he not having 
removed them m a reasonable time. Baker 
Y. Chase, ft5 N. H. 61. 

8TRIKE. 

!• fomsplracy. Combination of work- 
men for the purpose of dictating to masters 
what workmen they shall employ. Indict- 
ment for conspiracy to prevent the work- 
men ^ J. G. from continuing to work in 
his colliery, is supported by evidence of a 
conspiracy to prevent any of the workmen 
from continuing, etc. Rex v. Byherdike, 1 
Moody & R. 179. 

2. Rloi-4»trlkers~]>emoli8hliig build- 
lags. Every man has a right to work for 
the best price he can get, but if others 
choose to work for less than the usual prices 
the law yriW not permit that violence should 
be committed towards them or towards 
those by whom they are emploved or those 
with whom they are connected. Where a 
party of coal whippets having a feeling of ill 
will to a coal lumper who paid less than 
the usual wagest created a mob and riot- 
ously went to the house where he kept his 
pay-table, and cried out that they would 
murder him, and began to throw stones, 
brick-bats, etc, and broke windows and 
partitions and part of a wall, and continued 
after his escape throwing stones at the 
house till they were compelled to desist by 
the threats of the police: Held, that they 
might be convicted of beginning to demolish, 
under the statute 7 & 8 Geo. 4, c 30, s. 8, 
though their principal object was to injure 
the lumper, provided it was also their ob- 
ject to demolish the house, either on account 
of its being used by him or his men, and al- 
though they had not any ill will against the 
owner of the house personally. Bex v. Batt, 
6 Car. & P. 329. 

SUBSCRIPTION. 

1* Oil adTentiire. When an agreement 
to become stockholders in specified shares 
in a partnership (oil adventure), and to pay 
the amount subscribed, is signed by a num- 
ber of persons with the number of shares 
and the aggregate amount thereof annexed 
to their names, though no promise is named 
in the agreement, in effect each party prom- 
ises to the others to pay the amount; and 
the promises of the oUiers are a considera- 
tion for the promises of each, and the par- 
ties are sufficiently definite. Khnmins v. 
Wilson, 8 W. Va., 584. 

When such subscribers organize a com- 
pany and appoint a treasurer, and by agree- 



ment of the parties one makes a promissory 
note, payable to the person appointed 
treasurer, for his unpaid share, thei»evioas 
liability and agreement constitute an ade- 
quate consideration for the note. Id. 

2, MtttoAllty. A sabecri^<m to the 
erection of a quarts mill can oe recovered 
only upon Readings showing a mutuality 
between the partiea, and that the condi- 
tions of the auWription have been complied 
with. WhteUr v. FUmU M. and M. Co., 9 
Nev. 254. 

SUNDAY. 

1. A|»pro|HrUiilMi of water. If water 
for mining purposes has been appropriated 
and used during the daytime of the six sec- 
ular days, other persons may lawfully 9^ 
propriate it for use at nights and on Sun* 
days. 8iMih v. O'Hara, 43 Cal 371. 

SURFACE. 

1. Ii^ttiT U SDifMe deiiied. The re- 
servation of mines to A in a lease of the 
surface to B., giving A. the right of sinking 
for and carryins away the minerals, 'inaking 
compensation for any injury thereby done 
to the surl^ce or otherwise,' applies onl^to 
iusts done upon the surface, such as sinlnng 
pits, eta, or other measures in order to ob- 
tain access to the minerals, and not to an- 
deiground workings. Rieharda v. Jentm, 
18 Law Times, N. S. 438. 

2. «SiirfiBC8dABiag6"eMWtnie4. Tbe 

expression, ** surface damage," as used in 
an act regulati^ the workings of mines in 
the Forest of Dean, construed to include 
damage done to the surface by reason of the 
workmg under it. AUaway v. Wagtiai, A 
H. & N. 307. 

8. CoBTenieRt dlstlagnighed trvm bm- 
essary. The owner of the minerals can- 
not claim as an incident that which is con- 
venient simply: he can only have, as to the 
surface, that which is necessary ; but that 
which is necessary he may have in a con- 
venient way. Marvin v. Brewster Iron Co., 
55 N. Y. 538; 14 Am. R. 322. 

4. Bights of mine owser nilMerTieit* 

The owner of a mine beneath tbe suHaee, 
though he have a right of way through the 
surface soil, has no ri^t so to exercise the 
same as to interfere with the power of the 
owner of the land to make any lawful use 
thereof. The latter may sink a cess-pool 
on his land, though it interfere with a tun- 
nel constructed by the mine owner under 
the lot. Park Coal Co. v. O'Dotmdl, 7 Leg. 
Gaz. 149 ; 4 Lux. L. Reg. 127. 

6. Storing ore. Ordinarilr the mine 
owner cannot justify the use of the surface 
for the lengthened keeping of his ore, the 
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long-continued deposit of the rubbish from 
the mine, or the erection of buildings for 
the storage of materials, the housing of 
animals or the use of artisans. Marvin t. 
Brewster Iron Co,,b5 N. Y. 538; 14 Am. R. 
322. 

6. InplM lights. The necessary inci- 
dental rights of a mineral owner with re- 
spect to the ^QThsLce are not confined hy^ a 
power or privilege expressly mentioned in 
the grant or reservation : and as to the mode 
of exercise, it matters not whether the right 
conies in terms or by implication. Marvin 
V. BreweUr Iron Co., 56 N. Y. 538; 14 Am. 
R. 322. 

7. CoTeMiBt mnBlng with land. A 

covenant for compensation for surface inju- 
ry by licensees of mines: Held, a covenant 
running with the land the same as if they 
were l^sees. Norval v. Paseoe, 34 L. J. Ch. 
82. 

8. Efidenee of like remits la Tieliiity. 

Upon a question of the effect of coal mining 

Xn the surface, evidence of the injurious 
ct of mining coal on other lands in the 
neighborhood is admissible. MeMahon v. 
Breion, 2 Allen (N. B. ) 354. 

9. CompeosatloB. The rights of a mine 
owner as to the surfoce do not require or 
depend upon a covenant for compensation. 
Marvin v. BrtweUr Iron Co,, 55 N. Y. 538. 
14 Am. R. 322. 

10. I>epartare of retn ftrom side lines. 

The sur6ice of a lode location allowed under 
the mining act of congress of 1872, is a de- 

Eendent grant; if the vein leave the side 
nes of the survey the location of the sur- 
face beyond such point of denarture is void. 
Patterson v. Hitcheoek, 3 Colorado. 

Under the act of 1866, surface was grant- 
ed only for convenience of working the lode 
and for no other purpose. Id. 

8USFACE SUPPORT. 

!• The riffht Ib geBeraU When the 
mirface and the minerals, belong to separate 
owners, the owner of the surface is prima 
fade entitled to the support of the subjacent 
strata; and the owner of the minerals is 
bound so to work the mines as to leave suf- 
ficient support for the surface; but these 
rights may be varied by express stipulation. 
StnaH V. Morton, 5 £1 & BL 30; 30 £ng. 
L. & E. 385; 3 Com. L. R. 1004. 

t. Natural rIghU Of natural right the 
mr^Ace land is entitled to support from the 
strata below. When the owner of the 
whole fee grants the minerals, reserving the 
surface, his gmntee is entitled only to so 
much of the minerals as he can get without 
njury to the surface. A custom contrary 



to such right would not be reasonable and 
therefore would be invalid. Coleman v. 
Chadwick, 80 Pa. St 81; Chadwiek v. Cole- 
nuin. Id. 

8. Statntory Limit of « Proteetion." 

An inclosure act vested the surface of the 
land in allottees, and the mines in the lord 
of the manor, and prohibited the lord from 
working the mines within forty perpendicu- 
lar vards of the foundation of buildings 
on tne 'surface: HM, by the Exchequer 
Chamber, confirming the judgment of the 
queen's bench, that this prohibition did not 
affect the common law right of the owner 
of the surface to support, and that he might 
maintain an action against the lord for 
working the mines so as to cause the build- 
ings on the surface, belonging to the owner 
of the surface, to give way, though the 
mines had been worked with ordinary care 
and not within for^ perpendicular yards of 
the foundation of the buddings. Haines v. 
Roberts, 7 EL & Bl. 625; aflftrming RoberU 
V. Haines, 6 EL & BL 643; & C, 37 Eng. 
L. AE. 1. 

4. After severanee. When the surface 
of land belongs to one man and the subja- 
cent strata belong to another, no evidence 
of title appearing to regulate oroualify their 
rights ot enioyment, independent of the 
question of buildings, the owner of the 
minerals is *' bound to leave support suifi- 
cient to maintain the surface in its natural 
state." Humphrey v. Brogden, 12 Q. B. 
739; S. a, 1 Eng. L. & £. 241. 

5. Right of support after reservation. 

The principle of law to be deduced from 
the authorities is that a grant or reserva- 
tion of mines in general terms confers a 
right to work the mines, subiect to the 
obligation of leaving a reasonaole supf>ort 
to tne surface, as it existed at the time 
of such grant or reservation; and in the 
absence of any express stipulation en- 
larging or diminishing the right, the sur- 
face owner is entitled to such reasonable 
support from the adjacent strata for the sur- 
face in the state in which it existed at the 
time when the titles to the mines and to 
the surface came into different hands. 
Richards v. Jenkins, 18 Law Times, N. S. 
43& 

6. SeveraBce with right. In 1770 a 
private act of Parliament was passed to 
provide for the allotment of commons and 
commonable lands, etc These lands were 
described as having mines under the sur- 
face. Commissioners were appointed to 
allot (having due regard to the minew) ac- 
cording to the rights of the various persons 
interested in the lands, some of which were 
divided into small parcels. The commis- 
sioners, by their award, allotted the lands 
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BO that some of the mines allotted to A. 
were situated under portions of the land 
allotted to B. The jpersons interested exe- 
cuted this award, which (reciting that this 
mode of allotment had been necessary) 
contained a clause declaring that the pro- 
prietors agreed with each other and tneir 
neirs that the lands so allotted should 
be lawfully held and enjoyed b^ the allot- 
tees without molestatioD, and without any 
mine owner being subject to any action for 
damaji^ on account of working and get- 
ting the mines, or by reason that the lands 
might be "rendered uneven and less 
commodious to the occupiers thereof, or by 
sinking in hollows, and being otherwise 
defaced and injured where such mines shall 
be worked. . .the several proprietors having 
agreed with each other, and being willing 
and desirous to accept their respective allot- 
ments in their several situations hereinbe- 
fore declared, subject to any inconvenience 
or incumbrance ¥rhich may arise from the 
cause aforesaid.'* The mines were worked 
by the assignee of A., and the surface of the 
land thereby (but without negligence) in- 
jured. HM, that whatever is the general 
right in the surface to support, this clause 
in the award operated as a ffrant to disturb 
the surface of the land, ana B., therefore, 
could not maintain an action for damage on 
that account. Bowboiham v. WiUan, 8 H. 
L. Ca. 348; S. C, 3 £. andE. 752; 6£1. and 
BL 593; 8 Id. 123. 

7. Right implM Im lease. There is a 
prima/aeie inference at common law upon 
every demise of minerals or other subiacent 
strata, where the surface is retained oy the 
lessor, that the lessor is demisin^^ them in 
such a manner as is consistent with the re- 
tention by himself of his own right to sun- 
port. In the absence of express woros 
showing clearly that he has waived or 
quali6ea his right, the presumption is, that 
what he retains is to be enjoyed by him 
modo et formd, and with the natural sup- 
port which it possessed before the demise. 
IhtgckUe v. Jiobertson, 3 Kay & J. 695. 

8. Lease waiyfng surfaee snj^pert. A 

feu (lease) of land was ^ranted reserving the 
subjacent materials, and stipulating that the 
feuar should have no claim against the supe- 
rior or his tenants in respect of any damage 
that might arise from the working of the 
minerals. Damage having arisen, the 
/euar obtained from the court of sessions 
an interdict prohibiting the mineral work- 
ings complained of : but the house of lords 
revoked tne interdict — holding that the/euar 
had made a contract which bound him to 
submit to its consequences, and that the 
mine tenant was not bound to work so as to 
leave support. Per the Lord Chancellor : 
This interdict imposes on the superior an 



obligation which it was the express object 
of the contract to relieve him from. The 
fact that the contract was improvident can- 
not alter the construction of a special stip* 
ulation. Per Lord Chelmsford : It is the 
safest and best mode of construcdon toeiTe 
to words free from ambiguitv their fMsia 
and ordinary meaning. Buakamm v. is- 
drtw, L. R., 2 Sc App. 286; 5 Moak. 12& 

9. Lessee as affeeted by way lun. 

Though a lease reserves to the lessor the 
miuerab with way leave so extensive thit 
it allows the carriage of minerals not under 
the demised pro|>erty, it does not deprive 
the lessee of tne right of support to the sur- 
face of the land as incident to the demise. 
Proud V. Boies, 34 L. J. Ch. 406, S. C 13 
L, T. N. a 61. 

10. liessor's liability. A grantor of the 
surface is responsible to his grantee for the 
undermining of the premises granted, by set 
of his lessees, who at the time of the grant 
held a lease of the underlying minenk 
BerkUy y. Shqfto, 15 C. B. N. & 79. 

1 1 • Aetlen by ReTersieaer. The owser 
of the reversion who has let the land to t 
tenant cannot maintain trespass against s 
party who works under the land and tsksi 
away the coal causing the buildings to tmk 
because he is not in possession, but may main- 
tain case for the injury. JUiime r. AUenss, 
1 Arnold, 329. 

12. Cepyhold.— CoTenant net nailir 
with laiia* The owner of freehold and 
copyhold lands, adjoining each other, sorren- 
dered the copyhold lands to a grantee, who 
covenanted tor himself, his heirs, snd as* 
signs, with the grantor, his heirs, and as- 
signs, that the grantor should have fall 
power to mine under his own freehold lands 
without paying compensation for any ininrT 
which might be sustained by the copyooM 
portion, and buildings erected thereon, in 
consequence of the removal of the softpoit 
Compensation was sought by the assipee 
of the grantee for dama^ resulting non 
the sinking of his land, m consequence of 
the mines excavated uqder the land of the 
assignee of the grantor: HeU, that the 
grantee had no power to disclaim the light 
to compensation so as to bind the lord of 
the manor without his consent, and that the 
covenant did not run with the land. Xkk- 
ards T. Harper, 4 H. & C. 55: 1 L &, 
Exch. 199. 

18. Bight of sapiNirt Yielded by gnat 

The right of support to the sorface may be 
divest^ by grant to the party working ih» 
minerals: and the subse<^uent purcbsser of 
the surface will take subject to sudi grant 
Smkh Y. Darby, L. R. 7 Q. B. 716. 

14. Ho support for bufldiags* Api«- 



Digitized by 



Google 



SURFACE SUPPORT. 



359 



Bcription or a custom to work mines, jMtying 
to the owner of the surface a reasonahle 
eompeusation for the use of it, but without 
GomDeusation for buildings or improvements 
on tne surface destroyed in the course of 
mining, is unreasonable and void: and a 
plea averring such custom or a prescription 
to such effect is bad. Hilton v. OranviUe^ 
5Q.B. 701 ;S. C.,D. &M.6U; tee Bkuik- 
€tt y. Bradley, 1 B. &S. 940. 

15^Affeeted hj terms of statute* A 

specifl inclosure act (1 & 2 G. 4, 0. 10) eou" 
drued to reserve the mines under lands sold 
to pay the expenses of the act to the utter 
destruction ot the land above, subject only 
to the liability to pay compensation for 
damage done. Duke qf BuecUueh v. Wakt' 
fidd. Law R. 4 H. L. 377; reversing Wake- 
Jidi v. Buocltueh, Law R. 4 Eq. 613. 

An inclosure act construed to eulai]ge the 
power of the mine owner* to get minerals 
peyond that which he had by custom exist- 
ing at its passage. Id. 

16* 8apj»ert toeaiud. Theprohilntion 
contained in the Dudley Canal acts against 
working within twenty yards of a tunnel, 
is subject to the exception expressed in that 
part of the act relating to work within 
twelve yards of the canal: and if the com- 
pany refuse to allow the owner of the min- 
erals to get them they must fldve him the 
value thereof. Birmingham Vanal Co, v. 
Dudley, 7 H. & N. 969; Same v. Swindell, 
7 H. & N. 980, note. 

17* To railroad* A clause in a rail- 
road act requiring notice to the company of 
the working of a subjacent mine when ap- 
proaching within twenty yards of the line, 
does not limit the company's right of sup- 
port to its superstructures to the limit of 
such distance. Elliot v. North-eastern B, Co,, 
7 H. L. Ca. 333; 30 L. J. Ch. 164; 32 Id. 402. 

18. ExeaTations. The owner of land, 
excavating the same for clay to make, brick, 
may not oestrny the kiteral support of ad- 
joining ground by digsing up to his line 
and necessitating the (SX of the soil of the 
adjoiner into the clay pit: and is liable in 
damages for iniury so occasioned to the ad- 
joining lot Farrand v. Marehall, 21 Barb. 
409; 8. C. 19 Id. 380. 

19* Under Inelosnre Aets« An incloa- 
ureact gave power to allot commons and 
waste lands in the manor of W. It recited 
that J. was lord of the manor, and entitled 
to the soil of the commons and waste kinds, 
and enacted that it should be lawful for J., 
and the lord of the manor for the time being, 
and his agents, etc, to come upon the com- 
mons and waste lands, to search for and 
get coal, making compensation to any per- 
on whose allotment should be damaged: 



Agreed, that this conferred no power on the 
lord so to work the mines as to destroy the 
support of the surface. Roberts v. Ilainee, 
6 El A; BL 643; affirmed 7 Id. 625; S. C, 37 
Eng. L. & E. 1. 

20* Negltgenee Inmiaterlal. Wlien the 
surface is entitled to support the question 
of negligence in the moae of jgetting the 
minerals underneath is inimatenaL Brown 
v. Robme, 4 H. A N. 186. 

21* Beservatioiu A full reservation of 
all the coal and the right to get it leaves 
title to all the coal in the grantor, but does 
not allow him to take it all out of the ground 
if he cannot get it without leaving suffi- 
cient support to the surface. Harris v. 
Byding,^^!. & W. 6a 

22* Land sold In lots* The convey- 
ances of an estate in a mining district, sold 
in lots, contained an exception of all mines 
and minerals under the land included iu the 
lot conveyed, with fuU power for the grantor 
to work, get, and dispose of them, without 
entering upon the land sold, and without 
being answerable for any iniury to the 
Land, or any buildings on it, oy reason of 
working or setting the excepted mines or 
minerals, ana without being liable to anv 
action or suit for anv such injury: Held, 
that a purchaser of two of tne lots was 
not entitled against the grantor to either 
vertical or lateral support for the surface 
of his land. Williams v. BagnaU, 12 Jurist, 
N. S. 987. 

28. Mines serered. By partition the 
surface was severed from the underlying 
coal: Held, that the owner of the coal could 
not remove it without leaving sufficient 
support for the surface. Jones v. Wagner, 
66 Pa. St. 429; B. & W., L. C. 608, 5 Am. 
R.385. 

24. BIsilnetlon between liability of ad- 
Jaeent and snbjaeent mines. The rights 
and obligations of the owner or occupier of 
adjacent and subjacent mines are not the 
same. The surface owner is entitled as 
against the occupier of adjacent mines or 
surface, to that support onlv which the ad- 
jacent land and mines afford to his property 
m its natural condition, and can acc^uire a 
right to support for buildings on his land, 
only by possession or enjoyment for twenty 
years. The occupier therefore of the adja- 
cent mines, working them so as to subvert 
buildings on the surface, is not liable to an 
action unless the buildings have existed for 
twenty years before the working which has 
caused the injury: whereas the surface 
owner may maintain an action a^inst the 
subjacent mine occupier for an injury to 
buildings on the surface, however recently 
erected, if it be before tha commencement 
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of the title and poeseBsion of the oocupier of 
the mines. Bichardi y. JenkiM^ 18 Law 
Timeft, N. S. 438. 

t6.Iiitend*-NatiindeoBdltioB. Where 
A. and B. are adjoining land-owners, A.'s 
land being in its natural state, and supported 
by the adjacent soil of B., and having al- 
ways been thus laterally sup{>orted, it is 
the right of A. that he ma^ enjoy his land 
in the condition in which it was placed by 
nature; and B. will not be pennitted to 
render his enjoyment of it insecure, or de- 
stroy it altogether, by removing its natural 
support. Fammd v. Mars/uM, 21 Barb. 
409; 19 Id. 38a 

16. Lateral — Falltag Imnk. A man 

may dig on his own land, but not so near 
that of his neighbor as to cause the land of 
the latter to f^l into his pit, thus transfer- 
ring a portion of another man*s land to his 
own. Fanund t. Marthall, 21 Barb. 409; 
19 Id. 880. 

87* A^l^eat tapport te reterred clay 
pit. When a tract of 12 acres of land was 
conveyed by deed reserving the right of 
taking brick clay out of a certain parcel 
of the larger tract: Held, that the right of ad- 
jacent support of the surface did not belong 
to the lai^fer tract surrounding the reserva- 
tion, but that clay might be taken out of 
the smaller tract without giving cause of 
action although it caused the caving in of 
the surface ofthe adjoining land (Campbell 
J. dissenting). Rjfchnan v. OiUit, 57 N. Y. 
68, reversing 6 Lansing, 79. 

28. Additional weifhtofbnlldliiin. The 
surface owner has a right to build as he 
thinks fit upon his land upon the assumption 
that sufficient support will be left to bear 
the burden of the soil itself, by the adjacent 
proprietor. The damage to such buildings 
oecoming a consequence of the removal of 
the lateral support is the subject of com- 
pensation. Hunt v. Peake, 1 Johnson (Eng.) 
705. 

When the owner of land is entitled to lat- 
eral support of the soil of his land he may 
recover damages, not only for the soil, but for 
the buildings thereon, where the subsidence 
of the soil is occasioned by the removal of 
the lateral support and not by the superadd- 
ed weight of the buildings. Id. 

29. Bulldlnn. A party building a house 
on his own land, which had previously been 
excavated to its extremity for mining pur- 
poses, does not acquire a right of support 
for the houAe from the adjoining land of 
another ; at least until twenty years have 
elapsed since the house first stood on exca- 
vated land (and was therefore in part sup- 
ported by the adjoining land) so that a grant 
hy the owner of the adjoining land of such 
right to support can be presumed* P<tr' 



tridaev. ScoU, 8 M. & W. 220; S. C, 1 Horn 
& a. 31. 

Where the owner of a lot builds upoakb 
boundary line, and the building is throvn 
down by reason of excavations (mvcl 
workings) made upon the adjoining kit, is 
the absence of improper motive and of etie- 
lessness in the execution of the work, no 
recovery can be had for the injury done to 
the building. McOuire v. OratU^ 1 DnteL 
(N.J.) 356. 

•0. Lateral rapport* Alandowftrkai 
a right, independent of prescription, to the 
lateral support of his neighbor's land, m 
^r as it may be necessary to sustain his soil 
in its natural state, and also to compeott- 
tion for damage caused either to the land or 
to the buildings upon it by the withdrawal 
of such support ; aemMe, also that he may 
ax»uire by twenty years* enjoyment wt 
rigtit to lateral support for the additional 
weight of buildings erected on the lasi 
Hutu v. Peakey 1 Johnson (Eng.) 705. 

81. BalldlBg»— Preseriptt^B— CtBtCi* 
tlooB eiUoyneBt. The plaintiff in the year 
1824 built a house on certain wastes, and is 
the following year obtained a grant horn the 
Crown of tne surface, excepting mines. 
The house was about thirty yards rroni the 
quarry. In the year 1840 the tenant of ikb 
owner of the minerals, who claimed ariglit 
to take the minerals without making com- 
pensation for damage to the surface, oegaa 
to get stone from under the house ; in eo&- 
sequence of which, and of the blastiiig 
operations, the house became untenantable. 
In 1853 the defendant cut away certain sup- 
ports which had been left under the house, 
and the house fell in. The judee left the 
question to the jury, who found that the 
plaintiff had enjoyed the right of support 
lor his house on the foundations on vnich 
it stood, without interruption for twesty 
years. On motion for a new trial, on the 
ground that the judge ought to have told 
the jury that the enjoyment was conten- 
tious and not as of right: HM, that the 
question was properly 4eft Ho the juy. 
jRooers v. Ta^flcr, 2 H. & N. 828. 

^tMsre, whether, independently of pr^ 
scnption, the owner of the surface has not 
a right to the vertical support of the snb- 
jacent strata, for the surface and for all 
reasonable buildings put upon it. Id. 

82. Measnre of danag^a. There is in- 
cident to land, in its natural condition, a 
right to support from the adjoining land; 
and if land, not subject to artificial pree- 
sure, sinks or falls away in consequrace of 
the removal of such support, the owner is 
entitled to damages to the extent of the in- 
jury sustained. MeOuirt v. OranL 1 Dntck 
(N.J.) 356. 
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The measure of damages in such case* is 
not the cost of restoring the lot to its former 
situation, or of building a wall to support 
it, but it is the diminution in value of the 

SlaintiflTs lot, by reason of the acts of the 
efendant. Id. 

88. Bnlldlngg erected after ReTeranee* 
When there is a severance of the mineral 
from the surface, ownership^ with a right by 
the terms of the award or grant in the 
mine owner to disturb the surface, the erec- 
tion of buildings subsequent to the vesting 
of the right to disturb the surface cannot 
vary the rights of the parties. Rowhotham 
T. WiUon, 8 H. L. Ca. 348; S. C, 3 £. & £. 
752; 6 £1. & BL 593; 8 Id. 123. 

84. Bnlldlngs* Where the workings of 
mines, in however careful a manner, have 
caused a subsidence of the adjacent land, 
the owner is entitled to recover in resnect of 
damage to buildings thereon, altnough 
erected within twenty years, provided their 
weight did not contribute to the subsidence. 
Hamer v. KnowUs, 6 H. & N. 454. 

8a. Incidents of severance* All that 
can be claimed by the owner of the surface, 
under the right of subjacent support, is 
that no physical injury be wrought to the 
surface in its natural state, or as contem- 
plated at the time of the grant. The mine 
owner is not bound to support buildings 
subsequently erected. Marvin v. Brewster 
Inm Co., 55 N. Y. 538; 14 Am. R. 322. 

Whatever, also, is necessary for the lat- 
ter to do for the profitable and beneficial 
enjoyment of his own possession, and which 
he may do with no ill effect to the suriace 
in its natural state, he may do, though it 
harm erections lately put thereon. Id 

88. Implied to bnlldlngs 'hj eonstmc- 
tlen* A deed of the surface which contem- 
plates the erection of buildings (by coven- 
ants of the grantee as to certain uses to 
which he will not put the buildings, etc.) 
reserving the minerals and the right to win 
them, gives a right of support not only to 
the land but the buildings; and the coven- 
ant referring to buildings *' now or hereafter 
to be erected thereon," such right of support 
extends to buildings afterward erected. 
BerkUif v. Shafio, 15 C. B. N. S. 79. 

87* I^Jnries to bnlldiM* Declaration: 
that the plaintiff was lawfully possessed of 
certain messuages, belonging to and sup- 
porting which were certain foundations, 
which, by reason of his ix>ssession of the 
niesauageH, the plaintiff of right had enjoyed 
and was enjoying, and still of right ought to 
enjoy for the support of the saia messua^, 
which foundations the plaintiff was of right 
entitled to have supported bv certain land 
in which quarries were worked: that the 



defendant negligently worlced the quarries 
near to the said messuages, whereby the 
foundations were weakeueid and the messu- 
ages fell. On motion in arrest of judgment : 
Held, that the declaration was sufficient. 
Bogers v. Taylor, 2 H. & N. 828. 

88. Mnry to Surface. A declaration 
alleging that the defendant wrongfully and 
improperly, and without leaving any proper 
or sumcient pillars or supports in that oe* 
half, worked certain coal mines under and 
contiguous to the close of the plaintiff, and 
diM^ tor and got and moved the coals, min- 
erals, earth, and soil of and in the said 
mines, and that by reason thereof the soil 
and surface of thesaid close sank in, cracked, 
swagged, and gave way, is sufficient, with- 
out an express allegation that the plaintiff 
was entitled to have his close supported by 
the subjacent strata. Humphreys v. Brog* 
den, 12 Q. B. 739; S. C, 1 £ng. L. & E. 
241. 

89« Idem—Support of bnlldlngs. A dec* 
laration in case by reversioners stated that 
certain buildings and closes of land were in 
the occupation of A. and B. as tenants to the 
plaintiffs, the reversion belonging to them. 
That the defendant negligently, and with- 
out leaving proper sup{)ort, worked cer- 
tain mines near and contiguous to the said 
premises, and dug minerals out of the mipes 
near and contiguous to the said buildings 
and closes, whereby large portions of the 
buildings became injured and the ground 
on which the buildings stood and the said 
closes swagged, and gave way: Held, 
on motion in arrest of judgment, that the 
declaration was good: that as it did not 
appear that the soil in which the mines 
were, belonged to the defendant, or that 
the defendant had all the right to ^t 
the mines that the owner of the adjoining 
soil had, the defendant was prima faeit 
a wrong-doer, and that it was unnec- 
essary to aver in the declaration that the 
plaintiffs had a right to have the buildings 
supported bv the soil under which the de- 
fendant worked. Jeffries v. Williams, 1 Eng. 
L. & E. 433; S. C, 6 Ex. 792; 20 L. J. Ex. 
14. 

40. Pleading— Grounds of rlprht. In a 

declaration in case, each count alleged that 
plaintiff was possessed of a dwelling-house, 
and defendant of coal mines lying near to 
and under it : and that the dwelling-house 
was supported in part by land between the 
same and the mines; and that the plaintiff 
*' of right was entitled to and of right ought 
to have had his said dwelling-house so sup- 
ported in part by the said land, without the 
tiindrance or disturbance of any person." 
The first count alleged that defendant 
*' wrongfully and injuriously, in so unskil«> 
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f ul, careless, negli|j^nt, and improper a man- 
ner worked and excavated" tne mines tliat 
the land by which the house was in part 
supported was disturbed and withdrawn, 
and the support of the honse injured and 
destroyed, and the foundations of the house 

gave way, etc. The second count alleged that 
efondant **wrongfully and injurioaaly made 
divers holes, excavations and cuttinss in and 
loosened and disturbed and removed a great 
part of the said land " by which the dwell- 
ing-house was in part supported, whereby 
the support of the house was injured, etc 
(as before): Heldf after verdict, a bad dec^- 
ation for not stating the grounds on which 
plaintiff was entitled to have his house sup- 
ported by the land above the mines. UiUon 
V. WhUdiead, 12 Q. B. 733. 

41. ConstrnetloB — CompeoMtloB* A 

clause of compensation to the surface owner 
in a deed reserving minerals must be con- 
strued to refer to damages caused by the 
rightful acts of the mine-owner in the get- 
ting of the minerals although not to wrongful 
acts to be committed. It cannot therefore 
be construed to the prevention of injury by 
undermining buildings, but must be taken 
as a contemplation that such injurv would 
be committed. Atpden v. Seddon, L. R. 10 
Ch. App. 394. 

42* CoTeoAiit for eompeoMtioB. A 

piece of land on which a cotton-mill was to be 
built was conveyed, the grantor reserving to 
himself a chief rent and reserving all mines 
and minerals under a piece of land and power 
to take the same at pleasure, making com- 
pensation for damages to be done to tne cot- 
ton-mill. The grantee covenanted to build 
and keep in repair the cotton-mill: Held, 
that the grantor would not be restrained 
from working and taking the minerals 
under the piece of land, though the 
buildings on the piece of land woula neces- 
sarily be thereby injured. A^pden v. Std- 
Am, L. R. 10 Ch. 395. 

48. Old and new exeaTfttlons. The 

?Iaintiff was owner of a house, erected in 
834, on solid ground. Previously to the 
building of the house a portion of tne min- 
erals hfui been gotten under a garden which 
adjoined the house. In 1838 a portion of 
the minerals was gotten under the defend- 
ant's laud which adjoined the garden. In 
1855 the defendant commenced |;etting out 
the rest of the minerals under his land. In 
1857 the plaintiff's land sank and the house 
was injured by the defendant's mining 
operations. It was found by the jury that 
the sinking of the plaintiiTs land was caused 
by the defendant s workings : that some 
damage would have happened, but not to 
the same extent, if the garden ground had 
been left solid; that the defendant knew of 
the excavations under the garden; that the 



land would have sunk in just the 
whether there was a house on it or not; and, 
lastly, that the damage to the plaintiiTs 
house by the sinking w as £300, £250 occa- 
sioned solely by the defendant's workings, 
and £50 damages caused in part by the ex- 
cavation under the garden: Held, 1. Tbat 
inasmuch an the sinking of the plaintiiTs 
land was in no waj; caus^ by the weight of 
the house, the plaintiff was entitled to re- 
cover whether he had acquired a right to 
support for his foundations by the defend- 
ant^ soil or not; 2. That although the ex- 
cavation under the garden contributed to 
the extent of £50 to cause the damage, the 
plaintiff was entitled to the whole £300, 
because if the defendant had not done the 
wrongful act* eomplained of, no part of the 
damage would have occurred. Browm ▼. 
RobiM,4K.&Ji. 185. 

44* Injury— Farther mlnlitf. Plaint- 
iff was tenant of the surface and buildtn|gs. 
Defendants were lessees of the onderljring 
minerals by a subsequent lease. The de- 
fendants* workings having caused a rahei- 
dence of the surface and consequent injory 
to the plaintiff's buildings, the latter 
brought an action to recover damages; in 
the first count of his declaration, allegiBC 
possession of land with buildings on it, and 
a right to support for the surface and build- 
ings, and that the defendants took awaT 
such supports; and in the second connt al- 
leging no right to support, but stating gene- 
rally nis possession of land, and that the 
defendant so wrongfully worked the mines 
that the land fell and the buildings thereon 
were damaged. The defendants pleaded 
not gnUty and not possessed to both connts; 
and also to the first count a traverse of the 
right to support as alleged. The jury 
found specially "that the building had 
been erected on ground honeycombed by 
mining operations prior to the workings of 
the defendants; that the workings of the 
defendants increased the defective nature 
of the grounds and a subsidence of the 
surface was theconseouence; that from this 
cause and from the building^ not haTing 
been constructed with sufficient solidity; 
considering the nature of the ground, the 
damage to the plaintiff's buildings ensued;* 
whereupon Channell, B., directed the ver- 
dict to be entered for the pUiintiff, giving 
the defendants leave to move to set it aatde: 
Held, discharging the defendant's mie to 
set aside the verdict, or for a new trial, 
that the plaintiff was entitled to keep the 
verdict entered for him upon both counts, 
and to recover compensation for all the 
damage which he could prove that he had 
sustained; the defendant being bound to 
have left a sufficient support to both lands 
and buildings in the state in which they 
found them when they entered upon the 



Digitized by 



Google 



SURFACE SUPPORT. 



363 



mines in 1861. Richards v. Jenkins, 18 Law 
Times, N. S. 437. 



45. Rights of reTersloner. In 1833 a 
manufactory was erected on a close, and in 
1841 and between that time and 1849, the 
buildings were enlarged. In March, 1842, 
the close and building which were leased 
for a term which expired in October, 1851, 
were conveyed in fee by S., the owner, to C. 
a died in 1849, and in November, 1851, the 
devisees under his will conveyed the close 
and buildings to the plaintifi'^in fee, who, 
before 1849, was assignee of the term and 
occupied the buildings. In 1849 and 1850 
the defendants, in ^tting coal from their 
mines, near but not inmiediately adjoining 
the dose, caused the surface to subside, by 
which the buildings were injured. The 
devisees of C. did not thereby in fact sus- 
tain any damage, inasmuch as they incur- 
red no expense, and continued to receive 
the full rent for the premises, and upon the 
sale thereof obtained the full value Avithout 
reference to anyinjurythereto(of which they 
were ignorant) by the mining operations. 
Subsequently to the sale to the plaintiff, 
the working of the mines under lands near 
to, hot not adjoining the close on which the 
baildings stood, occasioned a further subsi- 
dence. No damage was done by the work- 
ing of the mines subsequent to July, 1852; 
but the subsidence of the ground continued 
as the consequence of the previous min- 
ing operations. The mining was skillfully 
conducted, and the buildings did not con- 
tribute to the subsidence. In August, 1855, 
the plaintiff bronght an action against the 
defendant: Held, that he was entitled to re- 
cover damages in respect of the deteriora- 
tion in value of the manufactory, the ma- 
chinery broken, the increased expense of 
keeping it in repair and working onler, and 
the diminished profits both in respect of his 
occupation before and after the purciiase. 
Hatmer v. KnowUs, 6 H. & N. 464. 

Upon the same facts: Held, that thede- 
Tise«8 of C. might maintain an action for 
the injury to the reversioner during the sub- 
sistence of the lease as trustees, and for the 
benefit of the vendee. Stroycm v. Knowles, 
6 H. & N. 454. . 

46. Further damsffei from original 
•et. The withdrawal (by mining coal under 
an adjoining close) of any |iart of the strat- 
nm to the si! p^rt of which the owner of 
the adjacent soil or house thereon is en- 
titled, IS a cause of action as an injury to 
the right, although no immediate damage 
ensues; and no £resh cause of action ac- 
crues by the occurrence of subsequent 
damage. Therefore, to an action for dam- 
age caused by such withdrawal, it is a good 
answer that a prior action has been brought 
for damage consequent upon the wrongful 



act, and an accord and satisfaction agreed 
to and performed betweeu the parties. 
Nicklin v. WilUams, 26 Eng. L. &. E. 549; 
10 Ex. 259. 

47* Gag tank oyer old mines— Liabil- 
ity of Gas Co* An act of parliament temp, 
Geo. IV, incorporated the con>pany defend- 
ant for the purpose of supplying the town 
of Birmingham with gas. By 8 and 9 Vic, 
chap. 66, sec 160, it is enacted, " That if the 
company shall at any time cause or suffer to 
be conveyed or to flow into any stream, res- 
er\'oir, aqueduct, pond, or place for water, 
within the limits of said act, any washing, 
substance, or thing which shall l>e produced 
by making or supplying gas," they shall 
foifeit £200. In 1854, the companv erected 
a gas tank about forty-five yards from the 
plaintiff *8 welL The site was selected by 
an engineer on behalf of the company, and 
the tank was erected on solid sandstone and 
with proper materials. The company knew 
that mines in the neighborhood had been 
worked, but they did not know that mines 
had been worked under or near to any part 
of their land. In 1838 there were workings 
under half the company's land, and from 
1848 to 1855 these workings were brought 
to within about siztv yards of the tank, in 
consequence of which the floor of the tank 
cracked, and the washinji^ in it flowed out 
and percolated to the plaintiff's well, there- 
by rendering the water of the well unfit for 
domestic purposes: Jleldy in the exchequer 
chamber, (amrming the judgment of the 
court of exchequer) that the company had 
suffered the washings to flow into the plaint- 
ifTs well within the meaning of 8 and 9 Vict, 
c LXVL, and conseouently were liable to 
the penalty of 200 L Hiphins v. Birmingham 
<t S. <?. L. Co,, 6 H A N. 250; 30 L. J. Ex. 
60; affirming S. C, 5 H. & N. 74. 

48. Where canal company refnses to 
pnrehase* A canal company having the 
privilege of purchasing the subjacent min- 
erals under act of parliament cannot hold 
the owner of the minerals responsible in 
damages for injuries occasioned oy bis min- 
ing for them upon the refusal of the com- 
pany to purchase under the act. WyrUy 
Can, Co. V. Bradley, 7 East, 368. 

And so though the working may cause 
the surface to subside. Fletcher v. Oreat 
W, /?. Co., 4 H. A N. 242; Oreat W. R. Co. 
V. FUtcher, 5 H. A N. 689. 

49. Case* Case is the proper form of 
action for injuries done to the surface own- 
er by the acts of the mine owner in not 
leaving suflUcient support. Harris v. Ryd' 
ing,5M, A W. 60. 

60* Flooding to mineg below. The 

same ruling applied between adjoining 
owners of coal tracts where by reason of 
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non-snfficient support the surface sank and 
let the surface water into the underlying 
mine and thence into the mine of the adioin- 
er. Homer v. Watson, 79 Pa. St. 2«2; 21 
Am. R. 55. 

51* Hjdrostatle presBnre. The effect 
of flooding a shaft and connecting works hy 
an accidental overflow conaider^ with re- 
sard to the additional support thus given to 
tlie surface and heavy masonry erected on 
the surface. EUkd v. North ScuUm Jt Co, , 
7 H. L. Ca. 333. 

52. Hydrofltatle prMnre— Railroad 
bridge* For case where the *' Victoria 
Bridge '* had heen huilt near land contain- 
ing old coal works, long before abandoned 
and filled up with water, where such water 
was estimated as contributing by hydro- 
static pressure 12.2 per cent, to the support 
of the surface and an injunction sought 
against the mine owner after the erection 
of the bridge to prevent the pumping of 
such water. See Northecutern R. Co, v. 
EUiot, 30 L. J. Ch. 160; S. C. 32 Id. 402, 7 
ILL.Ca.333. 

SUBTET. 

1. DefNirtnre of toIb from side lines* 

The survey of a mining claim for the pur- 
pose of applying for a patent from the 
united States, is the act of the claimant 
and not of the government, and if he has 
applied for patent before sufficient develop^ 
ment has been made to show the strike of 
his vein , and if thereupon after the patent 
issues the vein is found to depart from the 
survey lines it is lost to the patentee. The 
surveyor acts for the claimant and he is not 
required either to discover or show the 
course of the vein. Wo{/ly v. Lebanon M, 
Co., 4 Colorado, 1878. 

See Inspection. 

TAIUHOS. 

1* Abandonment. To suffer tailings to 
flow without attempt to confine them with- 
in some limit, is conclusive evidence of 
abandonment unless there is some peculiar- 
ity ill the locality which would do away 
with the reason of this rule. If no artificial 
obstruction is required to keep them within 
the proper limits, then none is necessary. 
Jones v. Jackson, 9 Cal. 237. 

2* Property in* The pay-dirt and tail- 
ings of a miner which are the productions of 
bis labor, are property. Jones v. Jackson, 
9 Cal. 237. 

S. Ownerghip* Where a plaintiff was 
found to have the possession of certain land 
upon which tailings were deposited and de- 
fendant to have intruded and removed a 



portion of such tailin||p: Held, that plaint- 
liTs ri^ht to the tailings was co-extensive 
with his right to the land, Rogers r. Cooaey, 
7 Nev. 213. 

4. Right of depoAltr— Upper and l«irer 
elainuu Plaintiffs owned mining claims 
l>elow and defendants above in the bed of 
the same stream. Defendants' claims were 
located first but plaintiflb' claims were k>> 
cat«d before the working of the claims 
above afltected those below. Defendant! 
constructed a flume extending down to and 
upon plaintifiiB* claims, which carried s 
large quantity of tailings down upon plaint- 
iffs claims: Held, that defendants had bo 
easement or right to enter upon j^ntilb* 
land and erect such structure. Esmomi v. 
CJiew, 15 Cal. 137; see Logan y. DriseoU, 19 
Cal. 623; and LmcoUi v. Rogers, I Mont 
217. 

The fact of the relation of the roiniBg 
claims to each other on the same siretm 
does not give the upper claimant a right of 
wav of necessity over the lower claims. Id. 

ff there is any local mining custom giv- 
ing an upper claim the right to cany a 
flume and dump tailings upon a lower 
claim, such custom must be averred and 
proved. Id. 

Each person mining in the same stream 
is entitled to use in a proper manner both 
the channel of the stream and the water 
flowing therein; and where from the sitna* 
tion ot different claims the working of some 
will necessarily result in injury to otben, 
if the injury be the natural and necesmij 
consequence of the exercise of this right, it 
will be damnum absqtte mjuria. Id. ; but see 
Logan y. DriseoU, 19 CaL 623. 

i* Use of ehannel* Miners are entitled 
to the free use of the channel of a creek, w 
that the water will flow from their groond ; 
but the^ have no right to till the duuiDei 
with tadings that wiU flow down upon tlw 
claims of other miners. Nelson v. O'Neal, 
1 Mont 284. 

6. Settling on elain of anotiier. 

Where tailings are allowed to flow upon the 
ground of another, the owner of the groond 
upon which they flow is entitled to them. 
Jones y. Jackson, 9 CaL 237. 

7. OlMtmeting tail raee. A puty 
mining upon a ravine whicb runs into an- 
other ravine is not clothed by virtue of t 
supposed right to use the ravine upon wiiidi 
he IS mining as an outlet for his tailing 
with the general right to break in at say 
point he may select upon the tail race « 
another constructed upon the other rarine. 
Gregory y. Harris, 43 CaL 38. 

S* Tailings fron soTeral claims. In 
an action based upon the filling up of a dan 
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by miners* tailings, a witness was asked 
" what effect did the running in of slum, 
etc, by defendants and other miners above 
have upon plaintitTs race ?" ffeldj that the 
question was proper ; that it was impossible 
to individuate the effect of defendant's acts 
and the like acts of other miners on the 
same stream, and that proper cross-exami- 
nation and instructions would protect the 
defendant from any responsibility, except 
what he had incurred by his own acts. 
BeU V. ShuUz, 18 CaL 450. 

9* Loeatingr damp for. When a place 
of deposit for tailings is necessary for the 
working of a mine, there can be no doubt 
of the miner's right to appropriate such 
ground as may be necessary for this pur- 
pose, provided he do not interfere with pre- 
existing rights. His intention to appropri- 
ate such ground must be clearly manifested 
by outward acts. Mere posting notices is 
not sufficient He must claim tne place of 
deposit as such or as a mining claim. Jones 
V. Jackson, 9 Cal. 237.. 

10* Loeatlon of tailings eUiin* If land 
be valuable only for the metals to be found 
OB it, as land upon which tailings have been 
deposited, and it is not claimed for any 
other purpose, the acquisition of a posses- 
sory title thereto is governed by the same 
roles ordinarily controlling poosesaory titles 
to mining claims. Rogers v. Cooney, 7 Nev. 
213. 

11. Location, subject to easement* A 

party ma]^ take up a claim for mining pur- 
poses wmch has been and still is used as a 
place of deposit for tailings by another; but 
in that case his mining right may be subject 
to the prior right of deposit O'Ke^fe v. 
CwMingham, 9 CaL 589. 

12. Negllflrence immaterial where right 
iffMed. The fact that a miner, working 
a daim above the head of the ditch, con- 
ducts his mining operadons in such a man- 
ner as to cause the least pMossible injury to 
the ditch and water flowing in the same, 
does not excuse his responsibUity for inju- 
ries caused by working the same. It mat- 
ters not how cautiously or carefully the 
miner works, for if the ditch owner is in 
fact injured, the miner is none the less 
liable. HiU v. Sn^th, 27 Gal. 476. 

18* Tin streaming. The privilege of 
washing sand, stone, and rubble, dislodged 
in the necessary working of a tin mine, and 
baring the same sent down a natural stream 
numin^ through the plaintiff's land, may be 
the subject of a grant, and may be pleaided 
as a prescriptive right, under the 2 & 3 Will. 
4 e. 71, to a declaration charging the de- 
fendants with throwing such stone, sand, 
and rubble into the stream, and thereby 



filling up its bed within the plaintiff's land, 
and causing the water to flow over it. Such 

{)rivilege may also be well pleaded as a 
ocal custom. 

The privilege of sending the tailings from 
tin streamings down a natural water course 
and over lamis of other persons may be al- 
lowed by local custom. Carlyon v. Lovering, 
40 £ng. L. & £. 448; 26 L. J. £x. 251. 

14* Beclamatlon of* The owners of a 
mining claim and flume who have allowed 
their tailings and*water to go to the benefit 
of another flume connecting at the foot of 
their flume and so induced the expenditure 
of money by parties seeking the benefit of 
such water and tailings are not precluded 
from taking any measures thev see fit by 
sale or otherwise to get a benefit from what 
they had been accustomed to abaudon. 
Dougherty v. Crary, 30 Cal. 290. 

16* Coal washings —California prac- 
tice* If a party who is engaged in mining 
for coal causes water, sand and clay, in a 
flowing mass, to descend upon the land of 
another so as to destroy its value for cultiva- 
tion, and such descent is the direct result 
of the act of such party, and not the mere 
result of the law of gravitation, the person 
whose land is thus injured may recover 
damages and enioin the future commission 
of said acts. Hohinaon v. BUick Z). (7. Co., 
50 CaL 460. (Decided on the pleadings.) 

L6. Pleading. In an action for flooding 
tailings on plaintiff's kind where the answer 
denies the plaintifl^s title and asserts a right 
to flow tailings upon the land, the title to 
the land is put in issue. The admission 
that tailings were flowed upon the land does 
not admit that the land belonged to the 
plaintiff. Wood v. Richardson, 35 CaL 149. 

TAXATION. 

i« Mining claim. The interest of the 
United States in ** mining claims*' occu- 
pied under the Kevised Statutes, sees. 2318 
-2332, is not such as to prevent the taxa- 
tion of the proceeds or of the possessory 
rights or property of the miner in sucn 
claims. Forbes v. Oraeey, 94 U. S. 762. 

The interest of the occupant of a mining 
claim is property, and under the constitu- 
tion it is m the power of the legislature to 
tax such property. State v. Moore, 12 CaL 

2. California enabling act — Exemp- 
tion. A mining claim on the public lands 
of the United States is taxable to the 
claimant without violation of the clause of 
the act admitting California into the Union 
which prohibits taxation of the lands of 
the United States. People v. Black Dia- 
mond C\ M. Co^ 37 CaL 64. 
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The general revenne act of California, in 
to far as it atternptu to exempt possetsoi^ 
claims and improvements a|>on the public 
minenU lands from taxation, is void. Id 

8« Mining elainis on pablle donuin. 

The possession by the citixen of, and his 
posMSSory interest in, the public lands, for 
mining, agricultural, or other purposes, 
constitutes a species of property recognized 
by law, and is subject to taxation by the 
state. State v. Moort^ 12 Cal. 56, as to 
power of state to tax the possessory right 
to a mining claim, affirmed. People v. 
Shearer, 30 CaL 645. 

4. ^^Mlnlngr gronnd"— Neradn. Pos- 
sessory rights to mining claims are prop- 
erty, and as such are taxable. Taxation 
of such possessory rights is not in violation 
of the oi^nic act of Nevada territory, 
which prohibits taxation of the property of 
the United States. The object of such pro- 
vision in the organic act was to protect the 
government, and not to prevent the taxation 
of such interests as settlers might acquire 
upon the public lands. The words *' mining 
ground,** when used in a deed, have a tech- 
nical meaning. Thev refer to the interest 
of the occupant They are not the words 
used when a fee-simple or leasehold interest 
in real estate is to be conveyed ; and, when 
used bv the assessor, are a proper descrip- 
tion of the taxable interest.' 1865, Hale 
and Norcross O, de S, M, Co, v. Storey Coun- 
ty, i Nev. 105. 

h. Description of mine* Where the as- 
sessment called for '*one mine of four 
thousand and four hundred feet on Last 
Chance HilP it is a sufficient description of 
the possessory right, and does not include 
the fee of the Umted States. StaU v. Real 
del MonU M. Co., 1 Nev. 524. 

Where the complaint filed to enforce such 
assessment enlarged the description so that 
it read '* those certain mining claims situ- 
ate on Last Chance Hill in said county and 
known as the 'Real del Monte* 'Aurora* 
Last Chance , containing in all forty- 
four hundred feet, more or less, and being 
the same property described in the assess- 
ment roll, etc., there is no variance between 
the two descriptions. Id. 

Where many claims are consolidated in 
one mine in the bands of one company there 
is no impropriety in calling it one claim or 
one mine. Id. 

6. Minerals sOTered* Minerals re- 
moved from the land and converted into 
personal property may be taxed as such. 
Palmer v. ContoWi, 3 Chand. (Wis.) 297. 

7. After severanoo* Where theowner of 
coal land has sold the right to take all the 
coal that is in the lanaand retained the 
land itself, the owner of the land and the 



owner of the eoal, are each taxable accord- 
ing to their several interests. But this 
principle does not justify a higher valuatioa 
of the two interests taken separately thai 
would have been made if both nad continued 
in the same person. Logan v. WaduM^ttm 
County, 29 Pa. 8t 373. 

8. Ore tax. The statute of March 10, 
1865 imposing a specific tax upon coipMa* 
tions and companies engagea in miBiag 
smelting and refining ores in Micfaigu, 
which provides for the payment of a tax of 
one and a half cents per ton on all iron on 
or mineral obtained and exported from the 
state before being smeltea, but exemots 
from taxation all that is smelted within ttie 
state is void, as an attempt in effect to im- 
pose a tax upon inter-state commerce. 
JackBon M. Co. v. Auditor-Oen,, 32 Mick. 
488. 

9. Bullion. A state tax upon bills of 
lading for the transportation of kM ind 
silver out of the State is void, oeing in 
conflict with that clause of the cunstitotioii 
of the United States prohibiting or limiting 
the kiying of imports or duties on exports 
or imports. Brumaahn v. TiUhtgkatL 18 
Cal. 266. 

10. Proeeeds— Neradn. A statute 
which directs a tax upon the proceeds 
of mines upon an assessment of thiee 
fourths of their value, is unconstitutionil 
under the usual provision for equal taxa- 
tion: and when by special clause in tbt 
constitution the proceeds of mines are liable 
to XaXj instead ol the real estate, the whoJt 
of such proceeds and not a fraction, must be 
the basis of taxation. State v. Ea$tobnok, 
3 Nev. 173. 

11. Ineome— Proceeds. An oil eon- 
pany was incorporated with a capital $1,000,- 
000, which was invested in oil land. Their 
dividends were only from the products of 
oil wells and were credited to the capital 
stock invested. The company claimed that 
they were not liable to tax on net income 
until the proceeds from oil had repaid all 
the capital: Held, that the income fron 
their works after deducting expenses, wai 
the net income to be taxe<L Com, v. Omm 
oa Co. 59 Pa. St. 61. 

Same holding in case of Coal Co. Om. 
V. Pom. Gob Coal Co., 62 Pa. St 241. 

12. Sundry sUlntes—NeTada. When 
the revenue act of 1866 was supplied by a new 
act in 1867, held that the proceeds of minei 
for the quarter prior to the date of the ad 
of 1867 could be taxed under it; the latter 
statute being construed as affecting only the 
manner of collection of a tax already im- 
posed by the previous act State v. Jf osAaf- 
ton Co., 4 Nev. 332. 
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18. Tax on proceedg— NejadA. Art X 

of the Nevada constitution which requires 
the taxation of "all property real, personal 
and possessory, excepting mines and min- 
ing cuiims, the proceeds of which alone shall 
he taxed,'' means that the entire annual 
proceeds shall he taxed and not the mere 
proceeds on hand when the assessor happens 
to visit the mines. State v. Krutttehnitt, 4 
Nev. 198. 

The requiring of quarterly payments of 
taxes on proceeds of mines, the times of 
payment being so arranged that the interest 
and discount are about equal so that it is 
the same as to interest as if all were pay- 
able on the day fixed by law for payment of 
taxes on other sorts of property, does not 
render this species of taxes une^oaL Id. 

Taxation of the proceeds of mines is more 
favorable to mining interests than a tax 
UDon the mines themselves as real estate. 

The valuation of the ores and the deduc- 
tbns for cost of working are both to be made 
upon a currency basis (1868). Id. 

The assessor may call for sworn statements 
of the amount and value of ores but is not 
bound by such statements. Id. 

An assessment must include both the 
amount and the value of the ore; the assess- 
ment is made after treatment, but referred 
back to the value on the dump; if the re- 
turn is made as bullion of $-- value, it 
should be considered to mean value in sold 
or silver, and a proper percentage added for 
premium. Id. 

Lewis J. in a special opinion held that 
the words " amount or value " used in the 
statute should be construed as requiring the 
weiffht of bullion; arguinff that the value 
woiud then be a matter of simple calcula- 
tiou. Id. 

14. Proceeds— NeTftda -^Commission- 

6n« The county commissioners have no 
power to except the proceeds of mines from 
levy for tax purposes, where a statute is in 
force for their taxation. State y, Graeey, 11 
Nev. 235. 

16. Ore tax— Keradm* Ore is personal 
poperty, and, as such, liable to taxation 
tor municipal purposes. An assessment of 
the proceeds of mines which deducts $20 
per ton from the assay value, and 25 per 
cent from the remainder, and treats the 
baUnce as the taxable value, is an equal 
tud uniform taxation of that class of prop- 
erty under the constitution. Where on re- 
fusal of the owner to list all his ore, is rated 
at $500 per ton, it may seem a harsh rule, 
but is for refusal to list, no more than a just 
penalty. The fact that ore had been re- 
moved from the city before the passage of 
the ordinance but during the annual period 
or fiscal year for which the tax was levied, 



is no cause for deduction of such ore from 
the total of annual proceeds. City qf Fir- 
ginia v. ChoUar PotoslO. <k S. M. Co,, 2 Nev. 
86. 

The constitution of Nevadaexempts mines 
and mining claims from taxation, and says 
that the proceeds alone shall be taxed, id* 

16. <{iuurterly assessments— Nevada. 

The quarterly assessments and collection 
of taxes on the proceeds of mines is not 
unconstitutional. State v. Manhattan S. M, 
Co,, 4 Nev. 332; State v. KruttschnUt, 4 
Nev. 198. 

17. Income— Profits* A duty paid a 
municipal corporation under an act of par- 
liament of a certain sum on every chaldron 
of coals, is "propert^r or profits," and the 
town must pay an income tax thereon. 
AWy-Qen. v. Mlach, L. R. 6 Eq. 78 and 308. 

18* Boyalty— Installments. Where a 
mine is sold for a consideration, payable in 
half-yearly installments (through a period of 
thirty years), such installments are not an- 
nuties, annual profits or gains, or annual 
payments of a personal obligation and there- 
fore not subject to income tax. Foley v. 
Fletcher, 3 H. & N. 769. 

19* Exemptions— Kerada* The Act of 

February 28, 1871 for the taxation of net 
proceeds of mines in providing "that an 
additional exemption of fifteen dollars per 
ton may be allowed on all ores worked by 
Freiburg or dry process,*' doeji not author- 
ice an exemption of fifteen dollars per ton 
on all ores so worked in addition to the act* 
ual cost of working them, but allows the 
maximum of actusd cost deducted in case 
of ores so treated to reach seventy-five per 
cent, instead of the limit of sixty percent, 
allowed upon ores otherwise treated; the 
legislative intent was to ascertain and tax 
the gross yield less the actual cost; but a 
limitation of the deduction for cost of 
working was placed at sixty per cent of 
the gross value; and in case of a certain 
class of ores, intended to be designated in 
the act by reference to the mode in which 
they were reduced, the deduction for cost of 
reduction may, if still within the actual 
cost, be as high as seventy-five per cent 
State V. Eureka Con. M. Co., 8 Nev. 14. 

20* Bounty on salt. The legislature of 
Michigan enacted a statute exempting the 
property of companies organized for the 
manufacture of salt out of water procured 
by boring in that state from taxation, and 
granting a bounty of ten cents per bushel 
on the salt so to be produced: Held, that 
snch a law did not create a contract between 
the state and a company organized under 
its encouragement in such a sense as to for. 
bid its repeal. East Saginaw Co. v. City of 
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Ba$t Saginaw, 13 Wall 373; affirming S. C, 
19 Mich. 259. 

21* Possessorrelalm-TAlae. The term 
^'property in laiidH" Is not confined to title 
in fee, but is sutficiently comprehennive to 
include an usufructuary interest whether 
it be a leasehold or a mere right of posses- 
sion. Several persons mav have in the 
same land a property which is subject to 
taxation, and it is not perceived that the 
fact that the property of the government is 
exempt from taxation affeotn the ri^ht to 
tax tne interest which private individuals 
have acqnired in the same property. Ex- 
emption from taxation is a privilege from 
the government, not an incident to the 
property. SUUe v. Moored 12 CaL 56. 

There is no force in the objection that 
the value of a mining claim, wmch depends 
upon the amount of the precious metals it 
contains, must necessarily be left to con- 
jecture. Id. 

The universal standard of value is the 
amount of money which can be realized by 
the sale of the property, and this will apol v 
as well to mining claims as other lands. Id. 

The legislature having expressly ex- 
empted mining claims from the operation of 
the revenue act, it cannot be presumed that 
it intended indirectly to suDJect them to 
taxation by levying a tax on the price paid 
for them. Id. 

Money invested in the purchase and open- 
ing^ of mining claims is not within the pro- 
visions of that portion of the revenue act 
which provides for the levy of a tax on " all 
capital loaned, invested, or employed in 
any trade, commerce, or business whatso- 
ever. '* Id. 

22. Iron— PennsylTanU* Sec 94, A. C. 

June .^, 1864, imposing taxes on pi^ iron 
and railroad iron construed. Pig iron is 
** used by the manufacturers thereof," when 
they advance it into railroad iron. PMla, 
«fc A B, B. Co. V. Wattrman, 54 Pa. St 337. 

28. Franchise— PeuuylTanla. Taxa- 
tion of coal companies under Sec 7, Act of 
April 24, 1874, according to the number uf 
tons mined (three cents per ton) is constitu- 
tional Such a tax is a tax on the franchise, 
not on the coal, and is uniform. KiUanmg 
Coal Co V. Com., 79 Pa. St 100. 

24* Special tax on ore carried. An 

act (Apnl 14, 1868) provided that in addi- 
tion to other taxes the owners of ore beds in 
Saucon Township should pay to the road 
supervisors one and one half cents for every 
ton of iron ore mined and carried over the 
road by teams, payable at the end of each 
six months, ana to be collected as debts of 
like amount: Heldt constitutional (Agnew, 
J., dissenting): J/eld, further, that the owner 



and not a lessee was liable for the tax. 
Weber v. Supervisori, 73 Pa. St 370. 

25. Mining corporations— MMIgaa. 

One half the specific tax on mining corpora- 
tions is by the state specifically appro{vri- 
ated to the county where it has been oaid. 
1861. People v. Auditor-general^ 9 MicL 
141. 

26. Corporate stock. A mining eor* 
poration may be lawfullv required to p«y a 
tax upon the market value of its stodc ia 
excess of the total value of ito real and per- 
sonal property. Oliver v. CormoaU Vop, 
Co. 12AUen (Mass.) 298. 

27. Stock of non-residents. A minhig 
corporation mav be compelled to pay a tax 
on its stock altnough part of such stock be 
owned by citizens oi otner states. Oliver v. 
Cornwall Co. 12 Allen (Mass.) 298. 

28. Dividends— Increase of Stock. 

Where a corporation beean with a capital of 
one hundred thousand dollars, which wis 
increased out of the profits to one millios, 
but the increase was not formally divided 
among the stockholders — the nine hundred 
thousand is liable to tax as dividend*. The 
dividend is not the real subject of taxation 
although made the legal standard under 
act of April 29, 1844. The tax is upon the 
stock and the dividend is used only as the 
measure of its value. Lehigh Crane Co. v. 
Com., 56 Pa. St 448. 

29. Flame. A flume under construction 
and not delivered by the contractor being 
nevertheless the property of the oompaay 
is taxable to the company its owner, and 
not to the contractor. Hart v. Pimm, 14 
CaL 148. 

80. Smelting works. Chattels era- 
ployed about a smelting business are of tbtt 
description which may oe taxed to the per- 
son in possession althouu^h not the owner 
— under the tax law of Wisconsin. Pahur 
V. Conwith, 3 Chand. 297. 

81. Assessment— Machinery. In a rate 
laid upon buildings to which machinery ii 
attached for the purpose of manufacture, the 
real property ought to be assessed according 
to its actual value as combined witb the 
machinery, without considering whether the 
machinery be real or personal property. 
Peg. V. Ouest, 7 A. & E. 951. 

82. Poor rate. An exhausted coal 
mine is not ratable to the poor, although 
the lessee may be liable on his lease to keep 
up the annual rent therefor. Bex v. Bed- 
worth, 8 East, 387. 

88. Adit Into mines in several jpar* 
Ishes. A coal mine lying in several parishes 
is ratable to the relief of the poor in eedi 
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o£ thofie parishes, although the adit and the 
machinery be in one parish only. Bex v. 
FoUMU, 4 N. & M. 360; 2 Ad. & £. 593; 1 
H. & W. 71. 

t4. Foreign Mlnerg' Tax, €al. Sec 

64 of the revenue act of ISB(), which declares 
that no person not a citizen of the United 
States, or a person who has declared his in- 
tentions to oecome such, shall be allowed 
**to take gold from the mines of this state 
or hold a mining claim therein ** without a 
license, etc., does not refer to mines which 
are the property of individuals but simply 
to mines in the public lands of the state or 
United States. Ah Hey, CHppen, 19 Cal. 
492. 

The same as to the revenue act ol 1861. 
Ah Yew V. ChoaU, 24 Cal/ 562. 

85* Highway rates* The proviso in the 
27th section of the 5 and 6 Will. 4, o. 50, 
which extends the liability to highway 
rates to "such woods, mines, etc., as have 
heretofore been usually rated to the high- 
ways,*' is not limited to the identical mines 
berore actuallv rated, but applies to mines 
of the same class and descnption as those 
nsuallv rated in the parish before the act 
paseed, though opened and worked for the 
first time since the nassing of the act. Beg, 
V. Sawuien, 24 L. J. M. C. 57. 

M. Tax OB aasayiag. A minin^^ com- 
pany assaying its own ores, is required to 
pay a special tax as assayer under, div. 48, 
wc 79, internal revenue act of June 30, 
1864, as amended in 1866. Yellow Jacket 
S. M.Co, v. Gage, 1 Sawyer, C. C. 494. 

87* Dirision of eonnty. The act cre- 
ating the county of White Pine went into 
effect on the first of April, 1869; the assessor 
of the new county assessed the proceeds of 
mmes for the quarter ending the day be- 
fore the new county was created: J^«W. 
that as no assessment could be made till 
the expiration of the quarter, the taxes 
were oroperly collectible by the newly 
erected county, which began* its existence 
coeval with the time when assessments 
could first be equally made. White Pine v. 
M, 5 Nev., 279. 

S8* Eandamns* For procedure upon 
mandamus to compel the collection of taxes 
upon proceeds of mines. See State v. Oracy, 
U Nev., 236. 

(9, Stoel[— Place of business. The 

stock of a mining company is to be taxed as 
of the pUice where its works are situate or 
the greater part of its operations conducted. 
Where it was disputed as to which county 
had the right to tax, and the company has 
i «0Q^t to enjoin its collection against one 
of those counties, the bill must allege af- 

25 



firmativel]^ that the company is liable to 
taxation in the other county. Oarrett 
County V. Franklin Coal Company, 45 Md. 
473. 

40. Frandnlent assessment. An ex- 
cessive valuation of lands (mineral), inten- 
tionally made for the purpose of compelling 
the owner to pa^ more than his just pro- 

Sortion of taxes is a sufficient ground for 
eclaring the assessment void. Milwaukee 
Iron Co. v; Hubbard, 29 Wise 51. 

41. Assessment—Mode of ascertaining 
Talne. The principal value of the lands of 
the Dickerson Suclcasunny company con- 
sisted in the mines of iron ore found upon 
them. They were assessed for the year 
1854 at two hundred and eleven thousand 
five hundred dollars, from which assessment 
the company appealed. It appeared that 
for some years previous the lands, including 
some other property, had been assessed, 
with the owners consent, at seventy-five 
thousand dollars. That in the spriuff of 
1854 they had been bought by the appeflant 
at public sale for the amount of the assess- 
ment, two hundred and eleven thousand 
five hundred dollars, upon which fact the 
assessor had based his valuation. That 
there were six other mining properties in 
the sama township valued by the same as- 
sessor at sixty-eight thousand five hundred 
dollars, whicn other properties were not, 
however, as valuable in the i^gregateas 
the property of the company. To ascertain 
the additional value by reason of the mines 
in the land, evidence was given to show 
the amount of ore raised per year, the cost 
of raising and the price per ton after being 
raised. No witness testified that in his> 
opinion the lands were not worth the sum 
at which the assessor had valued them: 
Held, that the law required the property to> 
be assessed at its value and the amount 
bid at the public sale was a fair criterion of 
value, not conclusive, however, even against 
the purchaser, but which • coald not be* 
overcome by the valuation made by the as- 
sessor with the consent of the owner in 
the previous years; 2. That the fact of 
other mining lands in the same township 
being assessed at lower rates than thmr 
actual value was not ground for reducing 
the assessment against the appellant; 3.. 
That the evidence as to the annual produc- 
tion of ore from the mines, was, in tlie first 
place, too indefinite, but that in any event 
the income is not a criterion of value 
Staie v. Bandolph, I Dutch. (N. J. L.), 
428. 

42. Mines— Wiseonsin. In determining 
the value of lands by statut(B of Wisconsin, 
assessors are to consider the ''mines, min- 
erals, quarries or other valuable deposits 
known to be available therein.*^ Mersey v^ 



i 



Digitized by 



Google 



S70 



TENANTS IN COMMON. 



Barron County^ 37 Wise. 79; tee MUwomhee 
Iron Co, V. Hubbard, 29 Id. 51. 

8ee Aluns; CHnnsx. 



TENANTS IK COMMOH . 

1. Leral ii{^ts« A oourt of ecpiity has 
no jurisdiction of a bill in equity, brought 
by one tenant in oommon against an al- 
leged co-tenant to obtain the possession 
and enjoyment of mining rishts and nriv- 
Ueses founded on legal titfo, until those 
rignts have been estamished bv law. North 
Penna, C. Co, ▼. Snowden, 42 Pa., 488. 

The remedy of the complainant is at law, 
whether his rights are corporeal or incorpo- 
real, and amounting to an interest in the 
ooal and minerals in the land charged in the 
bill. Where the title is legal, the case \b 
within the jurisdiction of a court of equity. 
Id. 

The act of April 22, 1856, gifing a ten- 
ant in common in coal or iron mines whose 
right is denied or resisted, the power to 
apply by petition in equity to the court of 
common pleas of the county where the 
lands may lie, which shall adjudicate and 
determine the rights of the several narties 
according to the course of a court of chan- 
cery, conflicts with the constitutional right 
of the citizen to have controverted ques- 
tions of fact in common law causes decided 
by a jury; and it i» applicable only incases 
in which the rights ol the complainants are 
equitable. Id. 

2. Claim of eo-teiuuiey Ib MTenlty* 

When it was at issue whether defendant 
was tenant in severalty of a small lot or 
tenant in common in a larger lot, and the 
defendant at first claiming to hold the 
smaller lot in severalty had taken all the 
coal out of it: Held, that under such cir- 
cumstances he must be enjoined from tak- 
ing coal out of the larger tract upon the 
£lea of being a tenant in common of the 
irger tract Madm v. V€ever$, 5 Beav., 
503.; 

8. Shaft to get the eommoa nlMrils 
opening on seTeral land* The owners of 
contiguous estates who were tenants in 
common of the mines beneath are equally 
entitled to the landing rent paid on foreign 
ooal raised through a shaft which had been 
constructed by tneir ioint lessee for the 
working of the mines neld in common, but 
which opened upon land which was the 
separate estate of one of the tenants in 
common of the mines. Clegg y. Clegg, 3 
Giff. 322; 31 L. J. Ch. 153. 

4. Owninf in two elnims—Snle of 
Tailings. The plaintiffs and the defend- 
ant were tenants in common of a mining 



clum. Defendant was also one ol the 
tenants in common of an adjoining daim. 
The first mentioned claim was let to the 
owners of such adjoining daim, and after 
the lease expired the defendant sold the 
tailings and accounted for the proceeds to 
his co-tenants, the owners of such adjoin- 
ing claim. Held, without reference to the 
property in the tailings, that defendant had 
done no act as a co-tenant of i^aintiflb, and 
that the action against him aa a co-tenaat 
to account for the sum received for the 
tailings could not be sustained. ChHtr. 
Jones, 49 CaL 61& 

i. BMntlon ereated by deei— Few 
Jersey* A general conveyance {oi mines) 
to two <»- more, whether in their own right 
or as trustees, without affirmative words 
expressly creating a joint tenancy, must he 
construed, under the New Jersey statute ol 
1812, as creating a tenancy in oommoiL 
BoBton FrankUnite Co. v. CondU, 19 N. J. 
Ch. 394. 

But the statute of 1812 has been rnealed 
as to trust estates not already vested. Id. 

6. Diseorery niter eontmet. IKeten, 
where tenants in common by agreeuent 
continued their tenancy in common, and 
arran^^ for the enjoyment oi their ie> 

r!tive rights in a certain manner of all 
iron ore in certain deposits, their ri^ts 
in copper or other more valuable ore mat- 
quentfy discovered in the same tract woold 
remain unchan^[ed ; or at least they would 
still be -tenants in common therein. Bktedt 
v. Coleman, 40 Pa. St 45. 

7 • Unequal interests— CoTennBts Joint 
Several tenants in common of mines, own- 
ing unequal interests, uniting in a jotnt 
lease, the covenants are joint and not aev- 
oral, and suit for breach of covenant niait 
be brought by all, or the survivors, and this 
though the demise was according to their 
resp^ive interests, and the rents were to 
be rendered according to their reraectiTe 
interests. Bradbume v. Bo^Uld, 14 H. & 
W. 559. 

8. Estate.— Power of one eo-leanat 

Tenants in common of a coal ndne aie 
seiflied of each and every part of the eetale, 
but it is not in the power of one to etmrtj 
the whole of the estate or the whole o€ a i 
distinct portion, or to give a valid release J 
for iniunes done thereto, ortogiveaUoense 
to taxe the coaL Murray v. Haverig, 70 
m.318. 

9. Lessee beeomes co-tenant. A leoK 
for a term of years by a tenant in eoranMi 
of his interest in the estate held in cooubob 
(an iron ore bed), makes the lessee, who 
takes possession under the lease and r^ 
ceives the rents and profits, a co-tenaat witk 
the other tenants in common, and aa sadi 
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liable to aeoount to them. Bamum v. Lan- 
don, 25 Conn. 137. 

10. Iniwrj to Joint oimer. If one of 
two joint owners of a flume osed for mining 
parpodes consents to and directs the open- 
ing of a water ditch above the flume, by 
means whereof the water from the ditcn 
flows over and injures the flume, the other 
joint owner cannot recover damajzes for 
each injury. Crarjf v. Campbell, ^ CaL 
634. 

If one of two joint owners of a flume 
used for mining purposes brings an action 
to recover damages for an injury to the joint 
property, caused by openiuff a water ditch 
above the flume, it is error for the court to 
reject evidence that the other joint owner 
save his consent to having the ditch opened. 

11. Right of one oo-toBMit tfainst 
tr««|MM8er* The owner of an undivided 
interest in a mine is entitled to the posses- 
sion of the whole mine as against one who 
lias not title to any portion of the mine. 
MtUan v. Lombard, 51 Cat 258. 

12. AelioB by oo-tenant. Where a 
tenant in common of an ore bed is sued by 
hLs oo-teuant, to compel him to account for 
rents and profits received by him from the 
common estate, it is not necessary to allege 
in the declaration that he has taken more 
than his share of the rents and profits, for 
the plaintiff' has an interest in all the rents 
and profits, and the defendant is accounta- 
ble for the plaintiff^s share of whatever rents 
and profits he has received. Bamum v. 
LandUm, 25 Conn. 137. 

18. Contraet of one oo-tenant. A 

contract for a lease of the entirety of a 
coal mine, the defendant appearing to be 
the owner of a moiety only, and nis co- 
owner refusing to conform, in the absence 
of fraud or misrepresentation, cannot be 
enforced as to such moiety. Price v, Orifith, 
1 De G. M. & G. 80. 

14. lUglit of one oo-tonant. For case 
decided on the proposition that one of sev- 
eral co-tenants has the right to open and 
work a mine if he account to his co-tenants, 
■ee Job V. PoUon, L. R. 20 £q. 8i. 

lo. Aaeonnt— Mmolnder. Bill for an 
account between tenants in common of a 
mine, charging defendant with diverting ore 
to his sole use, trespass n^n mining im- 
provements, negligent and improvident use 
of the premises, and failure to nay his 
proportion of moneys expended by piaintifiTs, 
and for the fraudulent procuring of an in- 
innction against the plaintiffs: field, a mis- 
joinder of causes of action. Hall v. Fieher, 
20 Barb. (N.Y.) 443. 



IH. OconfMitloB by one. One tenant 
in common may maintain a suit in eauity 

X'nst his co-tenant, who has occupiea the 
le of the common property (salt works), 
for an account of rents and profits. Early 
V. Friend, 16 Grat (Va.) 21. 

17. Exclasive clalm—Assniiipsit* One 

tenant in common cannot maintam assump- 
sit against his co-tenant to recover the price 
of certain ore paid by the former to the 
latter under a mistaken supposition that 
the latter had an exclusive title to the land 
from which the ore was dug; the proper 
remedy is account render. Irvine v. Jaamin, 
10 8. &. R. 219. 

18. Action asTAiBst eo-tenaiit. A ten- 
ant in common of a water ditch can main- 
tain an action to recover his share of the 
rents and profits received by his co-tenant 
in possession and collecting the same. Abel 
y. Love, 17 Cal. 234. 

19. Tenant in oommon— Exeentor of 
fo-tonant. A tenant in common of a 
mine, being also administrator of another 
tenant in common, cannot sue the remain- 
ing co-tenants for an accounting, in his 
personal and representative capacity at the 
same time, by the same bill ; or at least 
his personal claim should be stated sepa- 
rately from his claim as administrator. 
HaU y. Fieher, 20 Barb. 443. 

20. One eo -tenant conveying* Where 
the owner of land from whicn mineral 
rights have been severed is a tenant in 
common with others of such rights, and 
conveys a portion of such land by metes 
and bounds, and also his share of the min- 
eral rights therein, the deed, so far as such 
easement is concerned, is inoperative as 

r'nst his co-tenants. Hartford A S. O, 
V. Miller, 41 Conn. 130. 

2 1 • Deed of one oo -tenant InopertUro. 

M. owned a tract of land in fee, subject to 
certain undivided ore-rights, of which he 
owned one seventh, the other six sevenths 
being owned by otherparties. He conveyed 
a portion of the land oy metes and bounds, 
and his one seventh of the ore-rights in the 
land conveyed: Held, that the conveyance 
of the ore-right was inoperative against the 
other tenants in common of the easement. 
Hartford di 8, O. Co. v. Miller, 41 Conn. 
112. 

Where, however, the other tenants in 
common afterward released to M. their in- 
terest in the one seventh ore-right in the 
particular land conveyed, it was held that 
the infirmit}r of M.'s conveyance was healed, 
all parties interested being estopped from 
denying its validity, and that m a suit 
against him for a breach of the covenant of 
seisin, only nominal, damages could be re- 
covered. Id. 
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The principle on whieh tnch conveyances 
are held void it that they tend to preju- 
dice the rnchU of the other oo-tenanta. 
Hence, if the other co-tenants co-operate in 
or confirm the conveyance it is vahd. Id. 

22. One eo-teiuuit cannot sever. One 

tenant in common cannot convey a partic- 
ular part of the common property or an ease- 
ment in it, as the right to dig ores, to the 
prejudice of his co-tenant Such convey- 
ance is void as to the co-tenant hut good as 
against the grantor. Bo9Um F. Co, v. Con- 
dSt, 19 N. J. Ch. 894. 

2S* Attempted severanee. A tenant in 
common of lands cannot convey to a stran- 
ger his interest in the ores therein fonnd 
severed from his interest in the soil Axtam 
V. Brigg9 Iron Co,, 7 Cush. 361. 

84. Void reeermtien* A party heing 
tenant in common of the entire estate in 
lands (soil and mines) conveyed bis interest 
in the land to a third party, reserving his 
estate in the mines: Held, that such reserva- 
tion was void because a tenant in common 
cannot convey an interest in any aliquot 
part of the property held in common. Adam 
V. Briggs Iron Co,, 7 Cush. 361. 

25. Diteb property* If two persons own 
a tract of land, as tenants in common, and 
one of them conveys to a third party a ditch 
crossing the same, and the other arterward 
conveys to another third person the same 
ditch, the deeds are valid conveyances as 
between the parties, and the persons to 
whom the conveyances are maae become 
tenants in common in the property. Beed 
V. Spicer, 27 CaL 67. 

26* Salt works* Whenever the nature 
of the property (salt works) is such as not 
to admit of its use and occupation by sev- 
eral, and it is used and occupied by one 
only of the tenants in common; or whenever 
the property, though capable of use and 
occupation by several, is yet so used and 
occupied by one as in effect to exclude the 
others, he receives more than comes to his 
just share and proportion, and must ac- 
count. Early v. Friend, 16 Grat., Va. 21. 

27. Not aeeonntable as partners* A 

joint owner in mining property in Ken- 
tucky joined the confeaerate army, leaving 
the common property in possession of his 
co-owners: netd, that this act dissolved the 
partnership relation (if it in fact existed), 
and that his oo-owners, in an action acainst 
them as partners, could not be compelled to 
account for its use. McAdanu v. Hawes. 
9 Bush, Ky. 15. 

28. Illegal sale of partner's Interest* 

The mere passive acquiescence of the other 
partners or tenants in common in a sale of 



the interest of one of their number hj a 
party having no title, cannot confer anr 
upon the vendee. Warif^ v. Crow, 11 CaL 

29. Possession of one — BeUn^noil 
partner* The possession oi one tenant ia 
common enures to the benefit of all nntfl 
such possession becomes advene. MaUeU 
V. Uncle Sam M, Co,, 1 Nev. 194. 

Obiter, If one partner or tenant in cooi- 
mon, having become associated with his 
copartners in the development of a claim, 
voluntarily leaves it in possession of his co- 
partners and refuses to bear his just pro- 
portion of expense, and afterwards brings 
nis action to recover his interest, e^ui^ 
would, upon a proper showing, stay his re- 
lief until he had paid his full pr(^>orticm of 
expense. Id. 

SO. Partner qnlttlnff wortu Whes a 

tenant in common or partus goes avay and 
remains absent from the premises, living 
his associates in possession, it creates ne 
presumption of abandonment; nor does his 
refusal to pay or delay in paying the ex- 
penses of the business or his assessments 
create of itself a forfeiture. Waring ▼. Crow, 
11 Cal. 360. 

81* Remedies between* As to/rnctm 
industriales, a tenant in common does not 
receive more than his share under the stat^ 
nte of Anne, chap. 16, sec. 27 (in force ia 
Pa,), by having the sole enjoyment of the 
property, thougn through his own industry 
and capital he make a profit by the enjoy- 
ment and takes the wnole of it: DittvnL 
Coleman*s App.; 0rvbb*9 App., 62 Pa. St 
252; B. & W. L. C, 275. 

Act of April 2^ 1850 (mines held in com- 
mon) construed. Id. 

82. Onster — Exelnslre mlnbiir- ^ 

mere reception of the profits (by mining 
coal) and claiming the land by one co-ten- 
ant will not alone prove an ouster; there 
must be positive acts or a line of ocmduct 
indicating an intention to exclude Uie co- 
tenant. Susquehanna Coal Co, v. Qmiek^ 61 
Pa. St. 328. 



88* Oneter ofeo-tenant. Pi 

of one tenant in common is presumed to be 
possession of all; and in order to rebut 
this presumption and make such posaessioB i 
adverse, an intention to hold adversely J 
must be affirmatively shown; and such in- 
tent must be indicated by acts calculated 
to exclude the co-tenant Colman v. Ckmt- 
enU, 23 Cal. 245. 

84. Possession of one. Unless theie 
is some decisive act to show an ouster, the 
possession of one tenant in common ol a 
mining; claim inures to the benefit of alL 
Van Valkenburg v. Hnf, I Nev. 142. 
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t6. ^{e€tiiieiit--0ii8ter— Demand. If 

the plaintiff and defendanttare tenants in 
oommon in a mine, and the phiintiff 
brings ejectment to recover an undivided 
interest, and avets that defendant has 
entered into possession of said undi- 
vided interest, it is requisite for the 
plaintiff to prove not only his title, 
Dot a demand to be let into possession, and 
a refusal of the demand, or more generally, 
to prove an ouster. Hebrard v. J^trmm 
O. 4L S. M. Co., 33 CaL 290. 

86. Om Co-owner AgahwttrfiBIMMter. 

In an action brought by several plaintiffs to 
recover a mining claim the answer, without 
alleging any misjoiner, denied plaintiffs' 
title and asserted an independent and better 
title in defendants, and the proofs showed 
that some of plaintifis had no interest, and 
that others of them had a title superior to 
that of defendants as tenants in common 
with persons not made parties: Held, that 
those of plaintiffii thus showing title should 
recover of defendants the entire premises. 
Rawe V. BadgaUuppi, 26 CaL 633. 

57. lyeetment— Parties. A judgment 
in ejectment against some of seveiul co- 
tenants will not be reversed because all the 
co-tenants were not made parties defendant. 
Ookman ▼. CkmenU, 23 CaL 246. 

58. Law Expenses. Tenants in com- 
mon in possession of a gold mine but claim- 
ing adversely to their co-tenants, are not 
entitled to contribution for defending the 
title against the claim of a third party. 
A&en V. BaMey, i Speer 8. Car. £q. 264. 

•9. Measure of damaffes. A tenant of 
the Cornwall ore banks (which are described 
as a solid superficial deposit of iron ore, not 
lying in any vein or bed, but a hill of ore 
whicn was removed en masw as dug) had 
under his title no phvsical means of obtain- 
ing his own share other than bv taking at 
the same time the shares of his fellows: 
J9eUy that the value of the ore in place, 
"ore leave,** was the just basis of settle- 
ment upon a bill for an account CoUmaH*$ 
App, Gruhb'a App,, 62 Pa. St 252; B. & W. 
L. C. 275. 

40. Measure of aeeonntabllity. If one 

tenant in common receive more than his 
just share of the proceeds qf gold washiuffs, 
he is liable to account to his co-tenant for 
such surplus, and if there is proof that he 
used such surplus, and no proof as to 
whether he made any profits out of it or 
not, the presumption is that he made profits 
out of it^ and profits at least equal to the 
interest on the value of such surplus, cal- 
culated at the legal rate. Utiff v. AfcDon- 
oitf, 22 Ga. 131. 

41. Partition* Minerals severed from 



the surface ownership and held under a ten- 
ancy in common, may be the subject of par- 
tition. Canjidi v. F<ird, 28 Barb. 336. 

42. Parol partition. After parol par- 
tition of a mining claim, followed by exclu- 
sive possession of the several parcels, the 
parties cease '* to be tenants in common, and 
torever after deal at arms* lengths '* All rela- 
tion of trust and confidence ceases. 4^ 
Mining Co, v. BtMum M. Co., 3 Saw. 634.* 

48. Partition waired by agreement. 

The right of partition is a beneficial inci- 
dent of tenancies in common, but it may be 
waived by agreement of the parties in in- 
terest Coleman v. Coleman, 19 Pa. St. 100; 
B. A W. L. C. 260; Coleman v. BleweU, 43 
Pa. St 178. 

Any mineral lands held in common, what- 
ever the peculiarities of their structure, are 
subject to partition under the statutes of 
Pennsylvania; for if they cannot be divi- 
ded without prejudice, they may be ordered 
to one or more of the tenants at a valuation^ 
or be sold and the price divided ; but neither 
the letter or policy of the law demand par- 
tition of an estate in circumstances sucn as 
attend these hills of ore. Id (See Corn- 
wall Ore Banks). 

44. E^itoypeL The representation of 
one tenant in common as to the extent of 
the subject of a joint conveyance by him- 
self and his co-tenants (a led^ of Ume rock) 
cannot estop his co-tenants from claiming, 
accordiuj^ to their rights; nor can the rep- 
resentation estop him, unless acted on by 
the purchaser. Dexter Lime Bock Co. v. 
Dexter, 6 R. I. 353. 

45. <^nlet title. One tenant in common 
of a mining claim, in actual possession, may 
maintain an action under sec. 254 of the 
practice act, to determine the validity of 
an adverse title purchased by a co-tenant 
Ro9$ v. Heintxen, 36 CaL 313. 

46. Joint suit. Tenants in common of 
a mine owning undivided interests acquired 
at different times, ma^ sue jointly to re- 
cover possession of their several undivided 
interests. OoOer v. FeU, 30 CaL 481. 

47. Aetlon for dlrerslon of water. Ac- 
tions for the diversion of waters of ditches 
are in the nature of actions for the abate- 
ment of nuisances, and may be maintained 
by tenants in common in a joint action. 
Parke v. Kilham, 8 CaL 77. 

48. Infonts— Aoeonnt* Compkinanto, 
infant heirs, ckimed four twenty-sevenths 
of a tract of land on which was a gold mine 
in the possession of and worked by the de- 
fendants, who held such undivided interest 
under a deed from comi^inant's ancestor; 
but the deed was void, being the deed of a 
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ftmt covert. Upon bill for an Account it waa 
heldf that defendanta holding waa advene, 
and they ooald not be considered aa tmateea 
of the complainants; 2. That they must ac- 
count to coninlainants as joint proprietors 
as if thev worlced the interest ot complain- 
ants under lease; 3. That such relation- 
ship gave to complainants the right to re- 
ceive the customary royalty paid to pro- 
prietors upon the working of ([old mines, 
but did npt entitle them to a division of the 
profits; 4. That the infancy of complain- 
ants did not affect the relationship of the 
parties or the measure of account AUen 
V. Barhley, 1 Speer (S. Car.) £q. 264. 

49, ComiNiny name. Where several 
persons are owners of a tract of mining 
claims, as tenants in common, and are 
known by a company name, and an action 
is commenced ajgainst all of them as indi- 
viduals composing the company, the iudg- 
ment and sale of the mining claims tnere* 
under does not affect the title of the de- 
fendants not served. Wiseman v. McNuUif, 
25 Cal. 230. 

50. Belocfttlon* If the mining laws re- 
quire a renewal of notice of location at 
stated periods, and a claim has been lost by 
reason of a failure to make such renewals, 
and one of the joint locators afterwards re- 
news the location, stating that it is a re- 
newal and not a new location, the renewal 
will inure to the benefit of all the locators. 
Strange v. Hyan, 46 CaL 33. 

61* iMpeetion of title papers. A ten- 
ant in common (of mines) has a ri^ht to 
demand of his co-tenants inspection of 
documents showing the common title. Ma- 
den V. Veevere, 7 Beav. 48a 

52. Sale by one of entire tract. With- 
out a contract between the parties, the sale 
of the whole tract of land and receipt of 
the price by one tenant in common does not 
turn him into a trustee for a co-tenant, as 
the latter still has the lecal title to his own 
share and can have redress on it at law. 
MilUm V. ffogue, 4 Ired. Eq. (N. C), 415. 

58. Injunction against waste. Peter 
Ruttan and defendant were tenants in com- 
mon. Defendant held under lease from 
Aulay Ruttan. Defendant, without au- 
thority from an^ party interested, dug up, 
excavated, earned away, etc, the soil and 
clay of the lot for brick making; part of 
said lot was valuable for building purposes. 
The value was greatly deteriorated by such 
excavating. During the time of said brick- 
making an interest in the lot was conveyed 
by Ruttan to plaintiff. Plaintiff served no- 
tice of application to restrain defendant 
and of application for partition: Held, when 
a tenant in common enters, not in virtue of 
his right as tenant in common, but under a 



lease, or where entering aa tenant in con- 
mon he is prooaeding to destroy the com- 
mon property, the court will interfere bj 
injunction . Where a case oi actual deslrao- 
tion is made out, the court will lestraiii, air 
though the party be in posecosion in virtue 
of his right as tenant in common, upon tlie 
principle that destruction of common |vop- 
erty is not a legitimate mode of enjorii^ 
that ri^^t of occupation which arises out at 
his title. DougaU v. Faeier, 4 Giant's Ch. 
319. 

44. Plnmbago— Eqnalapportuittetaf 
warklng. A. and B. were tenants in eomr 
mon of uuge tracts of land which from ttiae 
to time A. worked for plumbago and from 
which also he cut timb^ and sc^d^ie prod- 
ucts of both operations. The mineral out- 
cropped in many places and the supply of 
timber was abundant, so that B. couM 
readily have got his share of the miueral 
and timber. Query, whether anch state of 
facts would release A. from accounting. 
Weiaman v. Smiik, 6 Jonea Eq. (N. C.) 
125. 

See Pabtnkbshif. 



TENAIIYT FOB LIFE. 

1. Open mines. A tenant for life hss 
a right to work quarries or mines op^ied 
upon the land before the commencement of 
his life estate. Lynn's Appeal, 31 P^. St 
44. 

2. Often mine ar quarry.^ A tenant 
for life IS entitled to work a mine, quarry, 
clay-pit^ or sand-pit, which has been opoied 
and used by the former owner. It is a 
mode of enjoyment ci the land to wkidi 
he is entitled. Meed v. Heed, 1« N. J. Ck 
248. 

8. Mines open or nnopen. A tenant 
for life has no right to open mines or elaj- 
pits; but where, the author of the settk- 
ment has previously worked them, the 
tenant for life may continue. Vmer t. 
Vaughan, 2 Beav. 466. 

4. May lease open mines. Tenant for 

life having power to lease for twenty-ooe 
years may let an opened mine. Ccuniefi 
V. Leach, Amb. 740 ; Leach v. CampbeU, Id. 

5. Kot restricted In worklBg. A ten- 
ant for life claiming under a wm scdd to a 
coal company all her right, title, and inter- 
est to the coal in the land, without limit to 
the quantity of coal to be taken therefrom: 
Hela, that estrepement did not lie to pie- 
vent the company operating laigelv, for 
sale, a mine which haa been workM aoring 
the life of the testator for the use of the 
form and for sale in the neighborhood, /r- 
wm V. Cavode, 24 Pa. St. l& 
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6. lUj open new pits. Tenant for life of 
eo«l Diiues may open new pits or shafts to 
foUow the same vein. Claverma v. ClavtT' 
htg, 2 Peere Wms. 888; 8. C, Mosely, 219; 
SeL Ch. Gas. 79; Macnagfaten's Sel. Ca. 
S21;2Eq. Ca. Ab.589. 

?• Hew eoal seam. A testator demised 
all the seams of coal under his land but only 
two seams were worked or known in his 
life. Afterhis death a lower seam was dis- 
ooTared which could only be worked \ff a 
new shaft A new lease being granted 
after the testator's death: HM, that the 
tmant for life under his will was entitled 
to the annual profits arising from the new 
Spencer v. Scurr, 31 Beav. 99L 



8. Bights in open mines. A tenant for 
life of land having coal mines opened on it^ 
may mine the coal not only for his own use 
bat also for sale. Neel v. Neel, 19 Pa. St. 323; 
B. & W. L. C. 252; /rtrm v. Corode, 24 Pa. 
St. 162. 

He may also cut timber on the land for 
use on the land in his mining operations. 
Id. 

9. Mine products are annnnl profits. 

If a mine be already open the working is a 
part of the annual parents, the minenus are 
not then part of the inheritance, and tenant 
for life may work it. Plymouth t. Archer, 

1 Bro. C. C. 159. 

10. Mines worked by tenant in tail. 

It seems that tenant, for life may work all 
mines which were lawfully opened by the 
precedent tenant in tail, thongn subsequent 
to the settlement Clavering v. Ctavering, 

2 Peere Wms. 388; S. C, Alosely, 219. 

11. Settled estates.. Tenant for life is 
not entitled to get stone from quarries on 
settled estates (except for repairs or build- 
ings) nor to open or work any mines, of coal 
or minerals not opened or m work at the 
death of the testator from whom the estate 

Ferrand v. WiUon, 4 Hare, 844. 



12. Waste—Bnrden of proof— Amer- 
iam usage. To charge a tenant for life 
with waste, committed to the injury of the 
renuiinder man, the evidence must show af- 
firmatively such facts as will sustain the 
charge; the presumption is in favor of the 
tenant for lite until the contrary appears. 
His privileges under the laws of Pennsyl- 
vania are much greater than those recog- 
nized by the common law of England. 
Lynn's App., 31 Pa. St 44. 

SeeWAOTB, 

TIMBER. 

1. On pnblie domain. In an action be- 
tween mineral and agricultural occupants 



of the public lands neither party c^n claim 
a right to the growing timber thereon under 
the laws of the United States. The cutting 
or destruction of the timber by any occu- 
pant is expressly prohibited by act of con- 
flnress of March 2, 1831. Rogers v. Soggs, 22 
CaL 444 (But see act of 1878.) 

2. Use in mining. In mining operations 
timber is indispensable for some purposes 
and capable of use for many; the purchase 
of it is within the powers of a general agent 
and a sale of it by an agent will be held 
valid. Adams M, Co, v. Senter, 26 Mich. 
73. 

8. Not inelnded in lease. The lease of 
coal mines does not carry with it the right 
to fell timber on the land for the use of the 
mines. Dareyv. AthwUh, Hob. 234; S. C, 
Hutt 19. 

4. Limited timber pririlege. A lease 
was granted of a form and tenement, and 
the quarries of paving and tile stone in 
and upon the premises, with liberty and 
power to open and work the quarries, sub- 
ject to an annual rent for the premises, ex- 
cepting the quarries, and to the payment of 
a royalty for the stone obtained. Out of 
this demise was reserved and excepted "all 
timber-trees, trees likely to become timber, 
saplings, and fUl other wood and under- 
wood, which then were, or which should at 
any time thereafter be, standing, growing, 
and being on the premises, and all mines, 
minerals, etc., which should thereafter be 
opened and found.*' And the lease con- 
tained a covenant ''not to commit any 
waste, spoil, or destruction, by cutting 
down, lopping, or topping any timber-trees, 
or trees likely to become timber, saplings, or 
any other wood or underwood;" and a pow- 
er of re-entry, for non-payment of rent, or 
if the lessee, etc., shoula commit any waste, 
spoU, or destruction by any of the means or 
ways aforesaid, and shoula not perform and 
keep all and singular the covenants, etc., 
contained in the lease. The assignee of the 
term having cut down and grubbed upcertain 
saplings, wood, and underwood for the neces- 
sary nurpose of working a quarry on the de- 
misea premises: J7«M, that the effect of the 
covenant was, that the tenant should not so 
cut away an^ of the trees excepted as 
that such cuttings should amount to an ex- 
cess of the right which it was intended he 
should exercise; and therefore, that cutting 
trees in a manner necessary to a reasonable 
exercise of the power to get the stone, was 
no breach of the covenant Doc v. Price, 8 
C. B. 894. 

5. Bmeltinff works—Waste. If a tenant 
who has leased a lead mine, with liberty to 
smelt ore, use more timber than is neces- 
sary for that purpose, it cannot be reoovered 
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by the landlord in an action npon the con- 
tract for the rent, though it mav in a 
separate suit for the waste. WUmm t. 
Smiih, 5 Yerff. (Tenn.) 879. 

6. Timber reanbite for troB workt— 
Pftrol expUaatloiu Where articles be- 
tween two persons were entered into for 
the erection of iron works on the lands of 
one of them, with privilege of timber re- 
served to the other partjr, parol evidence is 
not admissible to explain the articles so as 
to make them embrace the timber on two 
certain tracts of land, bnt the local situation 
and description of the tracts may be shown 
to enable tne court to apply the contract to 
the subject-matter and to discover, as mat- 
ter of law, whether or not it applies to both 
tracts. Snodgram v. Ward, 8 Haywood 
(Tenn.), 40. 

A general privilege to take the timber 
requbite, etc, does not confine a part^ to 
any part of a tract of land or any subdivision 
of a tract Id. 

TIME. 

1. Essence of miiiliif eoniraet. The 

working of a mine is a trade of a fluctuating 
character, and this incident brings it within 
that class of cases where time is of the es- 
sence of the contract. Maebrgdey, Weekes, 
22 Beav. 533. 

8. Tender and porehaser. Where an 
interest in a mine was conveyed by deed ac- 
companied by a contract that the purchaser 
mignt at any time within six months aban- 
don the purchase upon making a reconvey- 
ance, but in case ttie contract was not so 
abandoned the purchaser should pay $3000: 
Held, that plaintiff's case was complete 
ujpon showing the contract and the Upse of 
time without proof of demand; 2. That if 
defendants claimed an extension of time, 
they must show the granting of such ex- 
tension affirmatively ; 3. That such exten- 
sion bein^ proved generally, the law would 
construe it to be for a reasonable time, and 
that what was a reasonable time was a 
question of law for the court Lockhart v. 
Ogdm, 30 Cal. 547. 

8. Sale of mine on Instalments. An 

indenture to secure the purchase-money of 
mines in instalments provided for the pay- 
ment of £768 on every twenty-fourth day of 
December, until, etc. ; if not paid within one 
calendar month, to carry interest: Prmnto, 
that no suit should be brought within that 
month: Held, that the proviso controlled the 
covenant ; that it was not a naked promise 
to forbear, and that a plea that suit was 
brought within one calendar month was 
good. Foley v. Fletcher, 3 H. & N. 769. 

4. inereased value after delay. Time 
is not «l the essence of an executory oon- 



traot for the purchase of land where the de- 
lay in payment has been acquiesced in sad 
the vendee has continued in possessbii, the 
vendor retaining his notes for pordiiae- 
money; although sudden and immense Tthe 
has been given meanwhile to the premiaes 
by the discovery of gold. Falls v, Corpoi- 
ter, I Dev. & Bat Eq. 277 (N. C.) 

TIN BOUNDS. 

1$ Tin bounds of Cornwall. For histo- 
ry and description of, see note to appendix, 
3 Man. k R., 497; Bogers v. Brenton, 10 Q. 
B. 26; Smirke's report of Vkt v. TMomoL 

2. Cnstom. By the eustom of ComwiU, 
wherever there are tin mines under wsste 
lands, if the owner or lord of these IsndB 
does not think fit to work them, any per- 
sons willing to do 80 may, complying with 
certain rules, mark off a definite plot of the 
waste land, and, wittiout the consent of the 
owner, work the mines under it, yieldiig 
to him a certain proportion of the produce. 
Ivimeif V. Stoeker, Law Jt 1 Ch. App.396L 

5. Common law. The rights of tin 
bounders may be called the common Itw 
of ComwalL Oavid y. MaHm, 19 C. B. N. 
S. 732. 

4. Anelent tennre. For statement d 
the ancient tenures of tin bounders and cop- 
per miners in the duchy of Cornwall, we 
Rowt V. Brenton, 8 B. & C. 737; 3 Msn. k 
Ry., 133; and app. to 3 Man. & Ry., p. 448. 

6. Crown right. Tin mines do not be- 
long to the king by virtue of his prerogative 
bnt to the subject who is the owner m the 
land. Case of the Stannaries, 12 Coke R. 9. 

The history of th# crown's claim of the 
right of purchase of the tin, stated, togeth- 
er with the supposed original ownershiD of 
the mines of Cornwall in the crown. Id. 

6. Talldity of the enstom. Upon triil 
in trover for tin ore dug in tin bounds, it 
was found by the jury to be the custom of 
Cornwall in regard to tin bounds, that any 
person may enter on the waste land of an- 
other in Cornwall, and mark out by foar 
corner boundaries a certain area ; a written 
description of the plot of land so maiked, 
with metes and bounds, and the name of 
the person for whose use the proceeding is 
taken, is recorded in an immemorial wm 
court, called the stannary court, and pro- 
claimed at three successive courts hela tt 
stated intervals ; if no objection is sueeesi- 
fully made by any other person, the coart 
awards a writ to the bailiff of the oouTt to 
deliver possession of the said ** bounds or 
tinwork'* to the bounder, who therenpon 
has the exclusive right to search for, oifc 
and take for his own use all tin and tin ore 
within the described limits, paying to the 
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Und-owner a certain cuBtomary proportion 
ol the ore raieed, under the name of toll 
tin. The right desceods to executors, and 
may be preserved for an indefinite time, 
either by actually working or paving toll, 
or bv annually renewing the four boundary 
marks on a day certain. HM^ that the 
custom to preserve the right by the mere 
ceremony of an annual renewal without 
working is unreasonable and bad in law, 
and that plaintiff (who had ceased to work 
or pay toll for eighteen years) could not 
recover in the above action, even as affninst 
a strang^er. (2) That, although the alleged 
custom involved a claim of a profit in aUeno 
soiOf it would have been a good one if bona- 
fide working had been found to be obliga- 
tory under it Bogers v. BrentoUt 10 Q- B. 
28 ; 17 L. J. Q. B. 34 ; 12 Jurist, 263. 

7. A castom, ag digtinfnislied from 
local law* The custom of tin bounding 
in Cornwall is to be tested and applied as 
any other local custom, and as the mining 
nsaffes of the Forest of Dean, the Kin^*s 
Fieul in Derbyshire, and other mineral dis- 
tricts, having regard in all cases to local 
peculiarities, but is not an instance of ab- 
solute local law, nor affected by the fact 
that it may have been the law of an extinct 
kingdom. Rogers v. BrenUmt 10 Q. B. 26 ; 
17 L. J. Q. B. 34 ; 12 Jur. 263. 

8« Ineldonts of the eiutoiii. The cus- 
tom of tin bounding described as to its 
incidents, tenure, and territorial extent. 
Rogers v. Brenlan, 10 Q. B. 65, note. 

9. Location of tin boniids. The mode 
of acauiring a right in tin bounds is thus 
atatea: "An a^ent goes on the spot to be 
bounded and aigs up the turf or surface, 
making little pitsat tne four comers towards 
the east, west, north and south, of a reason- 
able extent, and the area or space within 
the four comers will be the contents of the 
bounds. Having made these comers, the 
agent describes on paper the situation ol the 
bounds, states the day when and the per- 
son by whom they were marked out or cut, 
and makes a declaration for whose use this 
was done, expressing thereon that the spot 
was free of all lawf lU bounds. At the next 
stannary court, he procures this description 
to be put on parchment or paper, and a first 
proclamation is made of it in onen court, the 
parchment or paper being stuck up in a con- 
spicuous place in the court) and a minute of 
toe transaction is made by the steward in 
the regular court paper. On the next court 
day, three weeks afterward, a second proc- 
lamation is in like manner made, and so 
also at the third court, when, if there be no 
lawful opposition, judgment is ffiven, and a 
writ of possession issues to the bailiff of the 
stannary, who delivers possession accord- 
ingly. After this, the bounds must be re- 



newed annually, or the lord may re-enter, 
in this mode, the bounder actjuires a right 
to search for and take all the tin he can find, 
(paying the lord of the soil one fifteenth) or 
to permit others to do so and to resist all 
who attempt to interrupt him." Bogersv, 
Brenton, 12 Jurist, 263, n. ; Bowe v. BrerUon, 
3 Man. & Ry. 497, n. 

10« CnstOBiS) etc. For peculiar juris- 
diction over rights and customsof tin bound- 
ers; form of writ of possession of tin bounds* 
etc, see Vice v. Thomas (Smirke's Kep.) 
app. 63. 

tl. Size of tin bounds. The amount of 
ground which may be taken by tin bounders 
has never been specifically limited: it must 
be a reasonable extent. Bogers v. BreiUon^ 
lOQ. B. 65, n. 

12. Profit a prendre. The custom of tin- 
bounding (where otherwise valid) is not void 
by reason of its being a right to take a profit 
in alieni sole, Bogers v. Brenton, 10 Q. B. 
26; 17 L. J. Q. B. 34; 12 Jur. 263. 

18. Alay. The term *<alay " is applied 
to a neglected or deserted tin work. Bogers 
V. Brenlon, 10 Q. B. 65, n. 

TITHES. 

1. Dne by special custom. Tithe ore is 
not dueof common right, but by particular 
custom only. Buxton v. Hutchinson, 2 
Vem. 46. 

2* Qnarrles. No tithes are dne de jure 
for quarries of limestone, coal, etc., and 
where they are paid it is by custom, as of 
lead ore in Derbyshire. Stile's case, 1 E. 
& Y.; Tithe cases, 361; 1 Littleton R. 147. 

8. Decree against body of miners. In 

a suit by a vicar for tithe of lead ore by 
prescription, four miners were named to de- 
fend for the rest: Held, that the decree 
bound all other owners and workers. 
Broum v. Vermuden, 1 Eagle and Y. 609 
Ch. Ca. 272, 282. 

Case of decree temp. Car, I against the 
defendants and ** every other the miners 
within the said parish," that they render 
every tenth dish of ore to the vicar, en- 
forced 1690, and held valid against all min- 
ers in the parish, though not |>artie8 nor 
privies to tne decree, nor working mines 
known at the time of the decree. Brown 
V. Booth. 2 Vem. 184. 



TKABE-MARK. 

1. " Congress*' water. Where the 
spring first known as and named *' Congress 
spring*' produces natural mineral water of 
peculiar medical and curative properties 
possessed by no other spring, tne words 
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"Conmes water" and "CoogreM spring 
water appropriately indicate the origin 
and ownership of the water flowing from 
Conffreas spring, and the word " Congress '* 
nsed in connection with the bottlin|[ and 
sale of such water is a proper and legitimate 
bnsiness trade-mark. Congrem A Bmpire 
Spring Co, v. Iligh BoekCongrem Spring Co., 
4SN. Y. 29L 

8. BethetdAinlBeral water. The name 
*' Bethesda '* applied by the plaintiff to her 
mineral spring and need as a mark or brand 
npon the barrels in which the waters 
thereof have been nut up by her for ship- 
ment and sale, ana rocorded b^ her as a 
trade-mark in the patent office, is a proper 
trade-mark; and the fact that defendant 
owns another sprinjif within twelve hundred 
feet of that belonging to plaintiff, which is 
alleged to have the same chemical eonstitu- 
tion and curative properties, does not enti- 
tle him to use such trade-mark; the name 
"Bethesda'' not being the jgeographical 
designation of any district oT oountrjr or 
civifdivision, within or near which either 
of said springs is located. Dunbar v. Olenn, 
42 Wise 119. 

TRESPASS. 

!• Title to malBtain action* One who 

has the exclusive right to dig turf and peat 
in a parcel of spround may maintain tros- 
pass: alUer, if he had meroly a right of 
common. WiUon v. Mackreth, 3 Burr. 1824. 

2. Legal title* Action on the case can- 
not be maintained by one bavins the legal 
title to land against another wno enters, 
cute timber, quarries stone and commits 
like trespasses. Robertson v. Bodes, 13 B. 
M.(Ky.)325. 

8* PoflsessioD. Trespass and not case 
lies for the digging of pits in land in the 
possession of the plaintiff. Thomion v. 
AuMtn, cited 1 Ld. Rav. 188. 

If the owner of lana have the actual pos- 
session by having entered thereon, with the 
intention to possess it, and whilst so pos- 
sessed another enters and commits trespass- 
es, such as cutting timber, quarrying stone, 
etc., the only romedv is by action of tres- 
pass, vi et armis. if thero be no actual 
possession, it does not follow that the action 
on the case lies. Robertson v. Rodes, 13 B. 
M. (Ky.)325. 

4* Ootstanding title* A party in pos- 
session of a ditch and the water incident to 
the ditch, mav maintain an action against 
trespassers, although the legal title to the 
ditcn be outstanding. Barkley v. TieUke, 2 
Mont 59. 

6* CoBstnietlTeposaeasioii* A warrant 
for unimproved land gives to the owner of 
it a constructive possession of the land 



which win enable him to maintain trespsn 
for digging ore upon it against one who hit 
not an actual adverse possession of the lao^ 
Baker v. King, 18 Pa. St. 138. 

6* PotfeMlon to malntala* To main- 
tain trespass, quare ekLusum, the plaintifii 
must have actual or constructive posseesioii 
of the locus in quo at the date of the alleged 
trespasses. Hugunin v. MeCunm^f, 2 C«o- 
rado, 367. 

7 * PonenloB of elaliii* In an aetioa of 
trespass upon land (mining claim on pnblie 
domain) it is only necessary for the puuntiff 
to prove a rightful possession in hisMelf ; it 
is not incumhent on him to efttabliah any 
title beyond that Rogers ▼. Cooneg, 7 Nev. 
213. 

8* Action without possesaiom* Where 
iron land is entered by a trespasser and ore 
taken for the use of a neighboring furnace 
to such extent and under such claim of 
right as constitutes such mining a pooes- 
sion against the true owner, such true own- 
er may recover for the original ouster, but 
not for the continuing trespass until he haa 
first lecovered possession. West ▼. Lamer, 
9 Humph. (Tenn.) 762. 

9. Plaintiff oat of posaeaaion* From 
the time that a eofoeat is entered until the 
right to the patent is determined in eject- 
ment, neither party, unless in actual pos- 
session, has such a title as will sustain an 
action of trespass against the other for dig- 
ging ore. Therefore, though a part^r w 
Uie decision of the board of property in bis 
favor, he cannot maintain tresnass on such 
title till the determination of the ejectment 
instituted by the opposite party, jiftoes- 
berger v. Baker, 22 Pa. St 398. 

10* Workings amoant to nonesioa. 

Hugunin conveyed to Cushman tne Elkhom 
lode and delivered a shaft and level in the 
mine to plaintiffs as agents of Cushman, re- 
taining a certain other shaft and drift which 
afterwards by development were proved to be 
parcel of the Elkhom lode, but whidi were 
then claimed and worked as parcel of the 
Casket lode. Cushman in fact bought for 
the benefit of plaintiffs, ^ve them a bond 
for a deed, and after suit commenced de- 
livered a deed for the premises. Defendant 
Huffunin continued to mine and take ont 
ore from the Casket works after his safe of 
the Elkhom, and in trespass for the ore so 
taken it was: HM, 1. That throughout the 
length of the level rotained by nim. de- 
fenaant Hugunin was in possession of ike 
vein from the surface to the center of the 
earth; 2. That the plaintiffs' construcdre 
possession as licensees of Cushman, or nn- 
der his bond or deed, must yield to the act- 
ual possession as to that part of the lode m 
possessed by the defendant through the 
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Casket level; 3. That the rights of parties 
cannot be affected by title acquired after 
suit brought; 4. That the possession of the 
locus in quo being in defenoant ** at the time 
of the trespasses/' the action of trespass 
could not be maintained; 5. That for the 
injury done to the estate by the mining and 
carrying away, Cushman, as defendant's 
lessor, alone was entitled to recover. Hu- 
ffttnin V. MeCunnif, 2 Cobrado, 367. 

11. Lewors' liabUltj. The leMon of 
a coal vein are liable as co-trespassers for 
the act of their tenant in mininff coal in 
the land of an adjoining ownM', uiey hav- 
ing leased the particnliu' vein of coal, au- 
thorized the sinMng of the slope bv which 
it was reached, and contributed to its 
expense, though believing that it would 
not extend beyond their own line, and the 
tenant having, by means of this slope, 
taken out coal from the adjoining property 
and paid for the greater part of it to his 
lessors a certain rent for each ton of coal 
mined by him. Dunda» v. Muhlenberg, 35 
Pa. 351. 

12. By Ueensee for ore taken. Tres- 
pass and not case lies for taking ore from a 
mine. Harker r, Birkbeek, 3 Burr. 1556 ; 
1 Wm. Bl. 482. 

And this, though the plaintiff have only 
a' liberty of digging ore, with no property 
in the soil loL 

18. Lieensee agalngt'stnuiger. Where 
there was a lease of land for farming pur- 
poses, upon which, on the date of the lease, 
was indorsed a license to get or sell stone 
oft the premiBes yielding one half of the 
•tone sold : Held, that such indorsement 
was not a lease of an open quarry, and 
^^ve licensee no property in the stone, or a 
right to sue parties trespassing upon it, 
Ireer v. Stotenbur, 2 Abb. App. 189, revers- 
ing 36 Barb. 641. 

14. Licensee against owner. Tresnass 
quare elausum /regit may be maintainea on 
mere possession against a wrong-doer, but 
will not support an action by a licensee 
against the real owner for his dispossession, 
wnen such real owner had the right of 
entry. Fuhr v. Dean, 26 Mo. 116. 

16. License— Pleading. A license can 
not be proved in trespass, under the general 
issue. Oemer v. Cairns, 2 Alien (N. B.), 
595. 

16. TraTene of license. To a plea jus- 
tifying the right of defendant to mine under 
copyhold lands b^ a seisin in fee of the 
Teins, together with the liberty of boring 
for and getting the ooal^ it is not enough to 
denv or reply to the seisin, but the liberty of 
working the mines must be traversed. 
Bourne v. Taylor, 10 East, 189. 



17. License from third parties. De- 
fendants in trespass, averring such facts in 
their an8wer> may show that the locus in 
quo was the property of third parties at the 
time of the trespass committed, and that 
thev had since purchased the ground from 
such third narties. Columbus Co, v. Day^ 
ton Co,, 18 OaL 615. 

18. License by one co-tenant. In tres- 
pass by several tenants in common of a 
coal bed, a plea of license from the plaint- 
iffs is not sustained by proof of a license 
from but one of the tenants in common. 
Murray v. Haverty, 70 III 318. 

19. Authority of part owners. The 

plaintiff, a tenant in common of a coal 
mine, had notice of a negotiation, which 
was followed by a lease for three years (in 
which he did not join) by his two co-ten« 
ants, dated in December, 1865, of two un- 
divided thirds of the coal, with license to 
work the coaL Under this license some 
coal, but considerably less than two thirds 
of the whole, was raised, and one third of 
the rojralty was ke|>t by the licensee for the 
plaintiff. A negotiation for a further li- 
cense was on foot when, in October, 1872, 
the plaintiff filed the bill against his co- 
tenants and the licensee, praying for an in- 
quiry as to the value of the coal raised, and 
an account against all the defendants as 
trespassers, for an injunction and receiver, 
and for damages: Held, that the working 
was not a trespass; and the plaintiff elect- 
ing to dismiss the bill with costs against 
his co-tenants, decree, without costs, 
against the licensee for an account of the 
value at the pit's mouth of the coal raised, 
less costs of getting and raising, and for 
payment of one thira to plaintiff. Job v. 
PoU(m, L. R. 20 Eq 84. 

20. Tenant in common— Massachusetts 
practice. — Where one of several tenants in 
common of the right to dig and remove ore 
from the land of another, enters and digs and 
removes ore therefrom, the owner of the land 
cannot maintain trespass against him, on the 
ground that he did not first give notice to 
his co-tenants under c 105, section 7 of the 
revised statutes, as to his intention to enter. 
Arnold y, Stevens, 1 Mete (Mass.) 266. 

21. Action against execntor.— i^em^Ze; 

The owner of minerals taken by • trespass 
does not lose his remedy by death of the 
trespasser. If assets are left they ought to 
answer for it. Winchester v. Knight, I P. 
Wms. 40& 

22. Pleading— Extent of recorery.— 

Three persons holding undivided portions in 
fee of certain coal lands on the twelfth of 
August, 1867, brought an action of trespass 
to recover damages for the entering upon 
said lands, and mining and carrying away 
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coal. The narr, chai^ged sundry t-respasseB 
between the twent)r-fir8t of August, 186^1, and 
the day of instituting the suit. The inju- 
ries complained of were di^ng and sink- 
ing divers mines, drifts, pits, shafts, etc, 
of great length, breadth and depth, and 
from out of said mines, etc, raising earth, 
soil, stones, coal, iron ore and other miner- 
als, etc , and takingand earring them away. 
Evidence was offered tending to prove the 
injuries complained of. One of the plain- 
tins died in 1868, and his executors were 
made parties, and with the co-plaintiffs of 
their testator prosecuted the suit. The 
deceased devised his estate, real, personal 
and mixed, to his wife, Mrs. Sally Smith, 
during her natural life, ynth power to con- 
vey, etc Held: 1. That the operations 
complained of in the narr, could not be con- 
tinuously carried on for a series of years 
without impairing the fee-simple value of 
the land in the life-time of the testator; that 
his co-plaintiffs and himself, and his execu- 
tors after him, had the right to recover the 
full value of the property iniured, even if it 
absorbed the fee-simple. The devisee took 
only what remained after the testator's 
death; she could institute no action for the 
consequences of the trespass committed in 
the testator's life-time; there could be but 
one satitiaction for the injuries done him. 
1 2. That the narr, having charged the most 
serious injury which could have been in- 
flicted on the fee or inheritance, and which 
necessarily involved all the natural results 
of waste, damages were recoverable there- 
for, without further specification. Barton 
C, Co. y. Cox, 39 Md. 2. 

28. Copyhold. — Aetion by gnrfaee 
owner. In copyhold lands, althouffli the 
property in the mines be in the lord, the 
possession of them is in the tenant The 
latter, therefore, may maintain trespass 
ajgainst the owner of an adjoining col- 
liery, for breaking and entering the sub- 
soil and taking coal therein, although no 
trespass be committed on the surface. 
LewU V. BranthuxiUe, 2 B. & Ad. 437. 

24. Adverse holding. An action can- 
not be maintained for trespass in mining 
and taking awav gold, where the plaintiff is 
totally disseised and the defendant is in the 
advene possession thereoi RaffHio v. Fiori, 
50CaL363. 

26. Proof of possesflion. In tres^mss 
for breaking and entering the plaintiff's 
mine and taking coals, evidence of work- 
ing by the plaintiff in another part of the 
same mine, within eighty yards of the 
place of the alleged trespass, coupled with 
a statement by the defendant that he had 
got the coal and was willing to i»ay such 
amount as should be settled by arbitration, 
was held to be evidence of the plaintiff 



being in possession of the place where the 
trespass was committed. Wild v. ^oft, 
9 M. & W. 672. 

26. Joint and several. Where wre- 
ral defendants are declared against jointly, 
but no joint trespass is prov^, plaintiff can 
introduce evidence of a seveiul trespsii 
against one of the defendants, and reoorer 
against such defendant, hot if a joi&t 
trespass has been proved, he cannot waive 
it and show evidence of a several trespsas. 
McCarron v. O'ConneU, 7 CaL 152. 

27. Tenants.— Joint plaintiffs. Two 

persons, one owning a mining lease and all 
the stock, fixtures, property and capital, 
the other being an expert, entered into a 
mining partnerahip, and both being in pos- 
session operated the mine as partners: atU, 
that in an action of trespass for injury to 
the mine, they properly joined as plaintiik 
Dowty v. Bird, 60 Pa. St 48. 

28. The motive. In an action of ties- 
pass to recover damages for injury to a 
mining claim, the right of the plainti£b to 
recover the damans which they have 
actually sustained, is not affected b^ the 
fact that the trespass was not willful in its 
character. Mayt r, Yappen, 23 Cal a06L 

29. Unlawful entry. In case of a co- 
tenant assisting a sheriff who has in fact no 
process against the co-tenant whose share 
of proceeas he pays over to the officer, no 
ouster is necessary to maintain an action d 
trespass; any unlawful entry is sufficient 
Bowe V. BradUu, 12 CaL 228. 

An officer who places a receiver in the 
possession of a mine not the property of 
any one against whom he has process, or 
asserts a claim and receives the gold taken 
from the mine, is a trespasser. Id. 

80. Forcible restetanee to. The 

owner of a mine in possession may resist, 
with so much force as may be necessaxy, a 
trespasser, the pretended assignee of an un- 
assignable license, entering to dig and take 
away the ore. Biddle v. Brown, 20 Ala. 
412. 

81. Seeret trespass. Where a tnt- 
pass was committed on plaintiffs mine, and 
the air course and level roads made throng 
it underground to connect adjoining ool- 
lieries in mortgage to defendants, and large 

?[uantities of plaintiff's coal were therehy 
raudulentlv ffotten and removed without 
their knowlec^: HBld, 1. that the defend- 
ants, the mor^gees, could not be nuuM ae- 
countable for any portion removed by their 
mortj^gor while they ailowed him to r»> 
main in possession, notwithstanding thepro- 
ceeds ot the coal so wrongfully removed hy 
him, had found their way week by week, 
but without notice of the fraud, into de- 
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fendanta* hands, and notwithstanding they 
continued the use of the air course and 
roads after taking possession, and retained 
in their employment^ as manager of the 
collieries, the person by whose agency the 
fraud had been perpetrated. 2. That all 
the proceeds having been traced to the 
mortgagees, and no nortion retained by the 
agen^ the latter could not in this court be 
made personally chargeable for the value of 
the coal removed, notwithstanding his own 
frandulent conduct in the transaction. 
Powell v. Aiken, 4 Kay. & J. 343. 

82. Coneealment— Underground tres- 
MBi« Where by underground working the 
oefendant had taken the coal of his neigh- 
bor, the court limited the account to six 
years, but intimated that the amount 
wrongfully abstracted beine proved, the 
onwi of proof would lie on the wron^-doer 
to show that it was not taken withm the 
six years. Semble, the account would not 
be so limited if the coal had been ab- 
stracted intentionally and steps had been 
taken to conceal the ffict and prevent dis- 
covery. Dean v. Thwaite, 21 Beav. 621. 

88. Ii^ory eonseqnenilal after break- 
ing barriers* After a trespass in break- 
ing through barriers the flow of ^vater is 
only consequential; the continued flow is not 
a continning trespass, and the nlain tiff can- 
not recover further damages after a verdict 
in a suit for breaking the barriers, and 
damages ensuing therefrom. Clegg v. 
I>earden, 12 Q. B. 576. 

84* Maiiee— Foree* Evidence of personal 
feeling and of previous threats, though un- 
oommunicated to defendant, is admissible 
upon the question of whether excessive 
force was used in preventing a trespass 
upon the ore bank of the defendant Middle 
▼. Broum, 20 Ala. 412. 

85. Release by receipt of rent. A 

receipt for rent subsequent to a trespass in 
taking ore is a discharge of the trespass. 
U. S, V. Gear, 3 McLean, 571. 

86. Accord and satisfisction. A. took 
and carried away iron ore from the land of 
B., under a claim of right, and B. took a 
bond from A. to pay the value of the ore if 
it should be finally determined to be B.'s 
property. Held, that the bond was a bar to 
an action of trover by B. for said ore against 
one who had purchased it of A., and that 
the only remedy was on the bond. Briggs 
Iron Co, v. North AdaiM IronCo,^ 12 Gush. 
114. 

87. Mesne profits barred by sale. An 

ejectment suit tor a mining claim dismissed 
by stipulation compelling each party to pay 
his own costs, and releasing plaintiff from 
liability on his injunction bond followed 



by a deed of quitclaim from the defendant, 
is a bar to an action for mesne profits of the 
premises. PhiUpoU v. Blasdel, 10 Nev. 19. 

88* Batiflcatlon* A party appearing to 
ratify the sale of mines and to take the pur- 
chase-money, cannot treat the act of the 
purchaser in opening new mines as a tres- 
pass and at the same time ratify the pur- 
chase, although he was in a position to 
have elected to treat the purcnaser as a 
trespasser in the first instance. GreaUy v. 
MoHsley, 3 DeG. F. & J. 433. 

89. No acquiescence by short delay. 

One who enters wrongfully upon the claim 
of another is a trespasser, ana he does not 
cease to be such so that an action will not 
lie against him for a trespass because he is 
allowed for one month after his entry to 
remain in tne undisturbed possession. 
Meyers v. Farquafirson, 46 CaL 190. 

40. Complaint— California. Where a 
complaint averred that defendant "with 
force and arms broke and entered" upon 
the premises of plaintiff and damaged them 
by causing them to be overflowed and cov- 
ered with tailings, etc, deposited thereon 
by the action of running water, it was held, 
that under the California practice the words 
''with force and arms broke and entered" 
did not confine the proof to the direct and 
immediate damage as in the old action of 
trespass, and that the facts being clearly 
set out the addition of these words was 
surplusage. Darst v. Buah, 14 CaL 82. 

41. Denial of damage. In trespass 
upon a mining claim where there is no 
specific denial of the amount of damages 
claimed, although the cause of damage be 
denied, it is domted whether the amount of 
damage is to be considered as denied. Rowe 
V. Bradley, 12 Cal. 228. 

42. Claim assignable In Callfomla. A 

claim for damages in trespass, quarrying 
and taking away asphaltuni, is assignable, 
and the assignee mav sue in his own name 
under section 4 of the practice act. More 
V. Massmi, 32 CaL 590. 

48. Effect of Tcrdlct. Where in an 
action of trespass the iury find general! v 
" for the plaintiffs," it is a finding upon all 
the issues raised by the pleadings material 
to a recovery by the plaintiffs, and concludes 
the parties upon a question of title where 
it was distinctly put in issue. MeLaughUn 
V. ^e«y, 22CaL^ll. 

44. Injunction following Terdicl. It 

is no reason for refusing a perpetual injunc- 
tion in an action of trespass in which the 
title has been litigated that defendants will 
thereby be precluded from asserting their 
title in any other form of action. When 
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there Iieb l>een a fair trial of an larae of 
fact, eourU give the verdict and judgement 
a conclusive effect, and will not permit the 
parties to liti^te the same matter in an- 
other suit MeLaughUm T. Kelly, 22 Cal. 
211. 

46. Fonner reeorery* A jodgment in 
a former action for trespass npon a mininjg 
daim hetween the same parties or their 
privies is not conclusive unless the issues of 
the second trial were necessarily involved 
in the determination of the former. Camjh 
bell V. Bankin, 2 Mont 363. 

In tresftass mtare claumtm /regit for enter- 
ing plaintiff's close, diffginff and taking away 
ooal, defendants pleaded lS>enm tememaUum, 
to which plaintiff replied that the premises 
were the same upon which he had recovered 
judgment in a former action of trespass 
affamst the same defendant upon a traverse 
of the same plea: Held^ that such former 
recovery was an estoppel to the pleading of 
the same title hy the defendant or his priv- 
ies. Oulram v. Mareutood, 3 East, 345. 

46. l^jaiietloii to prerMit deitnietlTe 
tretpttM. Courts of equity will not ordina- 
rily interfere to enjoin the commission of a 
threatened trespass to real property, unless 
the trespass he one going to the destruction 
of the substance of the estate, such as the 
extracting of ores, the cutting down of tim- 
ber, the digging of coals and the like. The 
jurisdiction of the court in such cases is as- 
serted for the preservation of the property 
pending proceedings at law for the deter- 
mination of the title. LeRojf t. Wright, 4 
Saw. 535. 

47. Damages to leflteeagftliMt IrMpasa- 

•r* J. T. demised land to the plaintiff at 
an annua] rent for twenty-one years, with 
liberty to dig half an acre of brick earth an- 
nually; the lessee covenanted that he would 
not dig more, or if he did, that he would pay 
an increased rent of £375 per half acre, be- 
ing after the same rate as the whole brick 
earth sold for. A stranger dug and took 
away brick earth; the lessee recovered 
against him the full value of it It was 
held, that he was entitled to retain the 
whole damages. A tterwU v. 8teoen$, I Taunt 
182. 

TROTER. 

1* Possession goo4 agaligt wrong- 
doer* The plaintiff, under the license of 
the owner of the soil to search for tin ore, 
had in searching for the mineral made cer- 
tain excavations in the soil The defendant 
carted away some of the soil which the 
plaintiff had so thrown out, the plaintiff 
not having abandoned his right to search 
the soil thrown out for ore. In an action 
d trover for the removal of the soil: Held, 
that the plaintiff had, as against the de- 



fendant, a mere wrong-doer, a suflBdent pos- 
sessory title to the mass thrown out to ena- 
ble him to maintain the action. Northam v. 
Boufden, 11 Exch. 70. 

2« Ort onrriod into anoilier Jarfsdie- 
tlon* The owner of minerals may maxii* 
tain trover for them where found though 
dug in New Brunswick and shinped to Nova 
Scotia. Oemer T. Oas Co., I James (Nova 
Scotia) 72. 

8. Coal mined by mistake. Trover lies 
for coal mined upon and carried away from 
another's land by mistake. Fortythy. WeBs, 
41 Pa. St 291. 

The measure of damages is the &ur value 
of the coal in plaoe and such injury to the 
land as the mining may have caused. Id. 

4. Earth — Mistake. Trover will lie 
against the Ixma fide purchaser of loads <tf 
earth wrongfully taken from the olamtiirs 
land, and that Mrithout demand and refusal, 
although the defendant was ignorant of the 
trespass when he converted the eary& ts 
his own use. BiUy v. BotUm W. Co., 11 
Cush. 11. 

6. Oil in salt well. Trover will not lie 
for oil which rose naturally with the brine 
in lands leased for the manufacture of nh, 
and after reaching the surface had been eq>- 
arated and sold by the lessees. Kier t. /> 
terson, 41 Pa. St 357. 

Trover will not lie because the lessor had 
not the right of possession at the time of 
conversion by the lessees, either of the oil 
itself or of the land from which it flowed. 
Id. 

Held, further, that the proper remedy is 
by bill for an account, and that the messare 
of damages was the value of the oil at the 
instant of separation from the freehold. hL 

6. Title to realty iaTolred. Trover 
for stone and gravel dug from land does not 
lie by one who has the right of poseemon 
against the person who has the actual ad- 
verse possession of the land under daim of 
title. Mather v. Trinity Church, 3 S. A R. 
509. 

7. Flxtnree. Trover will not lie for 
steam engines erected for the purpose of 
working a mine and affixed to the freehold 
in the ordinary way. MinAaU v. XM, 2 
M. & W. 45a 

8. Nominal transCw of stoek. laaa 
action for conversion of mining stodc it is 
competent for defendant 'to show Uiat as- 
signments constituting the alleged conver- 
sion were nominal and that the stock still 
remained under his controL Day v. Hoknu, 
103 Mass. 306. 

9. Amignment of gtoek. Trover will 
not lie against the real owner on account of 
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the aesiffnment of stock never issued to nor 
held by nim. Datoaon v. ^ahvxnih, 1 B. & 
Ad. 674. 

10. Beftiaal to transfer gtoek. When 
in trover against a mining company for re- 

.fosal to transfer stock, the treasurer had 
baaed his refusal on plaintiff's supposed non- 
compliance with a certain by-law which had 
been in fact complied with, the inability of 
the president from sickness to si^ the cer- 
tificates at the time is iromatenal. Bond 
T. Mouni Hope Iron Co,, 99 Mass. 505. 

11. Measnre of damagM. The meas- 
ure of damages for coal mined and taken is 
the same in trespass and trover, except 
where circumstances of aggravation are re- 
lied on in trespass. Barton Coal Co, V. Cox, 
39 Md. 1. 

12. Proof. In trover bv lessees for ore 
dug by defendants, it is sufficient to prove 
the occupation of the mine by the plaintiffs 
withoutj>roof of the lease or of the lessors* 
tiUe. Taylor v. Parry, 1 Scott, N. R. 576 
S. G. 1 M. ^ G. 604. 

18. Praetlee— Parties. In trover for 
converting coals, against several defendants, 
there may be a vettiict of guilty as to parcel 
of the property, and not guilty as to the 
residue; and though the defendants are 
found severally guuty, there may be but 
one judgment. Player v. Warn, Cro. Car. 
54. 

14. Demand. Where the taking has 
been toi-tious, as by crossing bounds, no de- 
mand is necessary. McLean County Coal 
Coal Co. V. Long, 81 111. 359. 



TRUSTS 110) TRUSTEES. 

1. ConstruetlTe trust. The ordinary 
rules applied to trusts are not applicable to 
cases of constructive trust, having to do 
with the development of property of the 
uncertain character of mines, and requiring 
large expenditures. Clegg v. Edmondson, 8 
DeG. M. & G. 787. 

8. Express or implied. In cases of 
express trust, or where a direct confidence 
is created by the instrument, the evidence 
to show a denial of the relation must always 
be stronger than where the relation is less 
direct and confidential, as between co- 
tenants. Swquehanna Co, v. Quick, 61 Pa. 
St 328. 

8. Secret trust. Jones was the owner 
of two hundred feet upon a mining claim, 
which was held adversely by third parties. 
He conveyed, by deed absolute, to one 
Osborne, with a verbal agreement that 
Osborne should commence suit for the 
premises, and upon recovery reconvey 



to him, Jones, seventv feet. Osborne 
commenced the suit, and Jones soon after 
contracted with one Stonecifer to convey 
ten feet of the property when recovered. 
Afterward Osborne settled the suit and re- 
leased to the defendant. Held, in an action 
by Stonecifer against the adverse party to 
whom Osborne had released, in which a 
conveyance of the ten feet was prayed for, 
that Jones had no title to convey to Stone- 
cifer: and that the settlement of the case 
was binding against Jones and his grantee. 
Held, further, that if Osborne in settling 
was guilty of any breach of trust, the 
remeojr was in damages and not m rem, 
even if the defendant had notice of the 
trust, and of the subseouent conveyance by 
Jones to Stonecifer. if eld, further, that the 
case involved an issue of ifact (the original 
title of Jones or Osborne never having oeen 
admitted bv the defendant) which the de- 
fendant haa a right to see determined in an 
action of ejectment, so that equity had no 
jurisdiction; and as Stonecifer had at best 
only an equitable interest, and the party 
who alone could sustain ejectment haa dis^ 
posed of his rights, he was, therefore, de- 
prived both in law and equity of any 
specific relief, and could only sue for 
damaces. Held, further, that the original 
defendant, holding adversely to all other 
parties had a right to buy its peace from one 
or all of them, and was not bound to recog- 
nize any trusts between them, althou^ 
notified thereof. Stonecifer v. Tellow JoMt 
S. M, Co,, 3 Nev. 39. 

4. CoBTeyance— Secret tmst. Where 
L. had a verbal a^ement with the owners 
of oil lands for a lease, upon payment of a 
bonus and a royalty, and P. agreed verbally 
with L. to take the lease, advance 
money to pat the bonus and sink a well, 
with the unaerstanding that he was to hold 
a half interest in the lease in trust for L.*s 
wife, and upon reimbursing; himself out of 
the proceeds of the well, if successful, to 
convey her half interest to her, and P. af- 
terwards took the lease and put down a 
well: Held, upon a bill filed by L. and his 
wife and her assignee against P., for an ac- 
count of the profits and a conveyance, that 
the wife of L. had a right to an account, 
and to a conveyance to her or her assignee 
of her half interest, upon payment of the 
amount found to be due to P. ; 2. Also that 
the fact that when the bill was filed P. had 
not received enough proceeds from the well 
to reimburse himself, was nut a ground for 
his refusal to render an account Long v. 
Perdue, 83 Pa. St 214 

5. Consideration paid by A.— Tltlo 
granted to B. Where one person pays the 
consideration money for the purchase of a 
mining claim, and tne conveyance is made 
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to another, the latter holds the title in 
trust for the person paying the considera- 
tion. BayUs v. Baxter, 22 Cat 575. 

The fact that the party receiving snch a 
conveyance verbally agreed at tne time 
with the person paying the consideration 
that the former should, upon demand, exe- 
cute a conveyance to the latter of the prem- 
ises, does not make the trust express as 
distinguished from one implied by law from 
the act of the parties, so as to exclude proof 
of it by parol, under the operation ot the 
statute of frauds. Id. 

6. Exeenior— Profit. An executor, be- 
ing also legatee, usurping a trust as to the 
working of his testator's colliery, may not 
make a proBt out of the premises greater 
than would have accrued to him by tne dis- 
interested working of the premises under a 
trustee. WigfUwick v. Lord, 6 H. L. Ca. 
217, affirming same ads, same, 4 DeG. M. 
ikG.803. 

7. Liability of cestui qoetriMt. Where 
a coal mine was demised to A., who de- 
clared himself trustee afterwards, and 
worked the mines for four other persons 
besides his own fifth interest, and the mine 
was worked on such joint account until 
abandoned : Held^ that the cestuis que trust 
were liable in equity during the time they 
received the profits. Clavering v. Westley, 
3 P. W. 402; doubted, WaUers v. Northern 
Co., 5 DeG. M. & G. 629. 

8. Infant's estate.— Trustee\>f coUieries 
wiU not be permitted to act for his own or in- 
sult's benefit, as he may elect, after the ad- 
yenture is undertaken. Wilkinson v. Stti^f- 
ford, 1 Ves. jr. 32. 

9. Trust ftand followed Into oompany 

assets.— The president and acting manager 
of a mining company, being also trustee in 
a marriage settlement, sells the trust prop- 
erty in violation of his duty and purcnases 
it for the corporation; the corporation, being 
made a party to a bill for accounting, the 
beneficiary after having exhausted the de- 
cree against the princi[^, may then pursue 
it in the hands of the corporation, or have 
a decree for the price at which it was pur- 
chased. Barksdale v. Fmney, 14 Grat 338. 

10. ProTedbyletters.— Thatapartyheld 
an interest in a colliery in trust for another 
may be shown by letters. Such a trust 
need not be created by writing, but must be 
shown by writing. Forster v. ffaie, 3 Ves. 
jr. 696; 5 Id. 308. 

11. No acrinieseenee without knowl- 
edge.— Purchase of lead mines held in 
trust by the trustee, set aside after la^ 
of twenty-two years, without regard to pnce 
ptaid, the case not coming within the excep- 
tion allowing trustee to purchase upon full 



information to the cestui que tnui, and s^ 
quiescence after such information. Am* 
daU V. Errington, 10 Yes. jr. 423. 

12. SpedUe performaiiee.— What de- 
fendant, Robbins, at reouest of Gillett,«Kl 
with tl^ money of Gtllett, had pnrehaaed 
from the United States, at pubue 8•l^ t 
tract of mineral land for the nse of Gillett -. 
Held, upon bill brought by the heirs of Gil- 
lett alleging such uicts and a request for 
conveyance, that specific perfomuuice 
should be decreed. GilleU r. Bobbins, 13 
Wise 320. 

18. Deed of eo*traitee.— The deed of 
one of several trustees of mines can convey 
no beneficial interest in the estate. Bosttm 
F. Co. V. Gondii, 19 N. J. Ch. 394. 



14. Agenttaklnffdeedinhlsowni 

An agent who, while under contract to buy 
land or lease a mine for his prindpai, takes 
the conveyance or lease in his own name, k 
a trustee for the use of his prindpaL Equi- 
ty will decree him to convey or asdgn to tits 
principal, nor does the statute of frandi 
apply to the parol contract existing between 
himself and his principal. Hargrove t. 
King, 5 Ired. Eq. (N. C.) 430 

15. <<Tnistee"onfkeeof stoek. The 

mere addition of the word ** trustee ** sfter 
the name of a person to whom stock is 
transferred, is not snffident to put peisons 
dealing with the trustee u^n inquiry as to 
the trustee's title, nor will it operate as con- 
structive notice of the owner's eqnitable 
right ^retM<ery. /Sime,42CaLld9; Thomp- 
son V. Toland, 48 Cal. 99. 

The mere fact that a person holding the 
legal title of stock and apparently havinc 
the right of disposition is stvled *' trustee, 
raises no implication that he nas not author- 
ity to sell or hypothecate it in the nsttsl 
course of business. Id. 

16. CollnsiyerecoTery against tnntee. 
The trustee of a mine cannot be suffered to 
allow a collusive recovery in ejectment for 
the purpose of recovering a claim held by 
him against the mine. Such action is t 
breach of trust, and the plaintiff who daimed 
adversely to the legal title held by the trns- 
tee, will be enjoined from suing out a writ 
of possession on his recovery, /npis v. 
Harris, 6 Ired. £q. 215. 

TUNNELS. 

1. Right of way. A local custom for 
the owners of back claims, placer mines 
having no frontage for working, to run a 
tunnel through other claims and work 
through such tunnel, construed to relieve 
the owners of back claims from proceeding 
under an act to condenm a right of way. 
BUss v. Kingdom, 46 CaL 651. 
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2. PercoUtion into. Where defendant, 
owning an agricultural claim located prior 
to plaintiffs' mining tunnel, by the use of 
water for irrigation, caused damage to the 
tunnel through the percolation of tne water 
in snch quantities as to prevent working in 
it: Heldt that plaintiffs had no rights under 
the act of April 25, 1855, relating to min- 
ing upon inclosed lands; 2. That defendant 
was not liable if the proper use of water 
interfered with the la4er appropriation of 
plaintiff; 3. That the maxim sie tUere tuo tU 
aUenum non kedas applied, and defendant 
was answerable only for injuries caused by 
negligence or malice. Oibion v. Pnchtc^ 33 
C«l 310. 

S* Tannel contract. Plaintiffs agreed 
to ran a tunnel at f 20 per foot, the defend- 
ants to supply tools and blacksmith shop, 
one half the money to be paid after the 
completion of each one hundred feet, and 
the tnlance after the first shipment of coal 
from the mine. Plaintiffs completed one 
hundred and seventeen feet and quit work 
on account of defendant's refusal to supply 
tools and blacksmith shop: Heldy that upon 
such violation of contract by defendant the 
deferred payments became due; 2. That 
$20 per foot for each foot run was the proper 
measure of damages without considering 
the fact that there would be more work and 
less profit on the latter portion of the tun- 
nel, there being but one rate provided in 
the contract Monroe v. NortKem Pac. C. 
M. Co., 5 Or. 609. 

4. Bight granted to railroad. The 
owner of land granting to a railway com- 
pany the right to make and maintain a 
tunnel through his land \s in the same po- 
sition with respect to his right to work mines 
under the 77th and 78th sections of the 
Railway Clauses Consolidation Act, 1845, 
as if the company had actually purchased 
the land; and the rule that a grantor cannot 
derogate from his own grant does not apply. 
L&ndoH * y, }V. R. Co, v. Ackroyd, 31 L 
J. Ch. 588. 

o. Railroad tunnels. For cases between 
owners and contractors of tunnel not run 
for mining purposes, but involving analo- 
gous points, see Seymour v. Long Dock Co., 
34 N. J. Ch. 399; Long Dock Co. v. Mallery, 
1 Beaa. (N. J. Ch.) 95 and 431. 

H. Appropriation of water in. A stream 
of water struck in a tunnel and appropriated 
and applied to valuable uses, must be re- 
ffardea in the working of another tunnel in 
the vicinity, not having a superior right 
Cole M. Co. V. Virginia W. Co., 1 Saw. 470 
and 686. 

7. Contract, to complete by day cer- 
tain. Defendants agreed, among other 



things, to finish a tunnel b;^ a certain date, 
and that if not finished within such time 
they would forfeit the contract, and all mon- 
eys due on the same. The work was not 
finished until long after the time specified, 
but the defendants asserted that the length 
of the tunnel to be driven was much longer 
than the company represented, and the rock 
in the tunnel was found to be much harder 
than was anticipated, and harder than rep- 
resented by the company: Held, that if the 
parties were mutually mistaken in regard 
to the length of the tunnel, and the time 
fixed was based on such mistake, the stipu- 
lation as to time would, be void, and the 
defendants would have a reasonable time in 
which to complete the work. Or, if the 
company represented the tunnel to be 
shorter than it really was, and the defend- 
ants believed such representations to be 
true, and acted thereon in fixing the time 
of completion, then the clause as to time 
and foneiture would be void, and defend- 
ants would be entitled to a reasonable time. 
Vei-zan v. McGregor, 23 Cal. 345. 

8. Line of tunnel. The construction of 
Sec. 2323 of the revised statutes of the 
United States, as to the right of a tunnel to 
a lode discovered in front of it, or on its 
line, after the location of a tunnel-site, is 
now (1878) under consideration before the 
supreme court of Colorado, in the case of 
Coming T. Co. v. PeU. 

UNITED STATES MINING STATUTES^ 

1. Acts of 1S66, '70 and '72 construed 
together. The provisions of the act of 
congress approved!^ July 26, 1866, ^'granting 
the right of way to ditch and canal owners 
over the public lands and for othei pur- 
poses;'* and the act amendatory thereof, 
approved July 9, 1870, and the '*act to 
promote the development of the mineral 
resources of the United States," approved 
May 10, 1872, must be considered and con- 
strued together; and said acts merely con- 
firm to the owners of mining claims and 
ditches and water rights on the public 
lands of the United States the same rights 
which were accorded to them by the ^cal 
customs, laws and decisions of the courts 
prior to the passage of said acts. Titcomb 
v. Kirh, 51 Cal. 288. 

2. Construction. For review and con- 
struction of the mining acts of congress with 
reference to the nature of lode claims and 
the extent of the grant of the patent of the 
United States, see Eureka Con. M. Co. v. 
Richmond M. Co. , 4 Saw. 302. Field, Sawyer 
and Hillyer, JJ. 

8. Lede— End lines. The limitation of a 
claim, on a lode to a certain number of feet 
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in length ipso faeto confines the claimant to 
that part of the lode lying within such end 
lines and within vertical planes drawn 
downward through such end lines, or such 
end lines extenoed. No other mode of di- 
vision would carry out the limitation. A 
patented claim is limited or hounded in the 
same way hy the mining acts in terms. 
The lode cannot he followed hevond a ver- 
tical plane drawn downwards tnrough the 
end lines or through the end lines extended 
to cover the dip. Id. 

An agreed line between claimants on the 
tame lode must be carried downward in the 
same way. Id. 

4. Lode learlBg tide lines of snrroT. 

The surface land taken up with the lode 
under the act of 1866 is for the convenient 
working of the mine, and "does not mea- 
sure the miner's right either to the linear 
feet upon its course, or to follow the dips, 
angles and variations of the vein, or control 
the direction he shall take. Id. p. 323; 
but see p. 324, where the right is apparent- 
ly dtatea as restricted to the one vein under 
act of 1866, or all the veins under the act 
of 1872, "the apex or top of which lay 
within the surface lines'* of its location. 

6« 8arfiioe« The surface of a survey 
lot upon a lode claim was granted under the 
act 01 1866, only for the convenient work- 
ing of the mine. Under the act of 1872, 
the exclusive possession of a specific quan- 
tity of surface is granted. Id. 

6. Lodes and pbieers. The mining 
acts of the United States make a distinc- 
tion between lode and placer claims. Moxon 
V. WUkinson, 2 Mont 421. 

7. Mining acts to be liberally con- 
stmed* The grants made by congress in 
the mining law of July 26, 1866, should be 
liberally construed in fevor of the grantee; 
and the grant of the right to occupy and 
explore the mineral lands of the United 
States carries with it the implied right to 
extract the precious metals found by the 
occupant and explorer. Robertson v. Snuth, 
1 Mont 410. 

8. Easement* Section nine of the gen- 
eral mining act of the United States, ap- 
proved July 26, 1866, grants to the proper 
person an easement upon the mineral lands 
of the public domain, which they may ap- 
propriate according to the local rules and 
customs of miners in the mining district 
in which the same maj be situated, and 
therebv legalizes the mining upon the pub- 
lic lands of the United States for the pre- 
cious metals. Id. 

9. General consimctlon.— The mining 
act of congress of July 26, 1866, operated as 
a grant of the right of way and of the ditch 



where a right to the use of water such is 
was ** recognized and acknowledged by the 
local customs, laws and decisions of coorti,*' 
had been acquired at the date of its pass- 
age. Broder v. NaUxma W, Co,, 50 CaL 
621. 

And the subsequent grantees of tbe 
United States take subject to the easement 
Id. 

10. Constmetlof of the reserriig 
elaoses.— The clause in section 1 of the 
^neral mining act of July 26, 1866, "sub- 
ject to such regulations as may be pre- 
scribed by law,^* is a reservation of the 
right by congress to regulate by legal en- 
actments the manner ana conditions under 
which claims must be worked by minen. 
The clause in the same section, "subject 
also to the local customs or rules of minen 
in the several mining districts,'* relates to 
the rules, customs ana regulations of min- 
ers regarding the location, use, and forfeit- 
ure of mining claims. Robertson v. Smitk^ 

1 Mont 411. 

11. Not retroaetire— Water.— The act 
of congress of July 26, 1866, is prospective 
in its operation and cannot affect the rights 
held under a patent issued prior to that 
date. Union M. Co, v. FerrU, 2 Saw. 176. 

Where land has been entered prior to the 
passage of the act of July 26, 1866, it is un- 
affected by that act, the same as if patented, 
by reason of the relation of the patent to 
the date of entry. Union M, Co, v. tktngberg, 

2 Saw. 450. 

Prior to that act a patentee took full ri- 
parian rights undiminished by the fsxX of 
prior appropriation of the waters above, bat 
appropriation is confirmed by that act to 
the claimant as against patents of subse- 
quent issue. Id. 

12. Grant of appropriated water.— 

" Under the law ot congress" (Rev. Stat 



Title 32) "a grant of the kind of property in 
question" (water) "is presumed bv the act of 
appropriation." BarkUy v. TiMst, 2 Mont 
59. 

18. Peenllar nature of tiie grait— 

"The right to occupy, explore and extract 
from mineral lands the precious metals, is 
of a higher character than if created by 
what is termed a parol license, for it is given 
by an act of congress, and, hence, eqoiva- 
lent to a patent from the United States to 
the same." Robertson v. SwUh, 1 Mont 
416. 

The grant of said act considered ai an 
"easement." Id. 

14. Not a bounty. The right of pur- 
chase under the United States mining acts 
is not a bounty. 4^0 Mining Co, v. SuWem 
M. Co,, 3 Saw. 634. 
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15. Confirmation of right. It was the 

intention of congress, in the mining; acts 
1866, 70 and 72, to give the right of pur- 
chase of a claim upon a silver or gold-oear- 
ing lode to the person or association of 
persons entitled to the {possession thereof 
nnder the state or territorial laws and local 
mining customs. Id. 

10. Looallefflslation. The mining acts 
of congress of 1866 and 1872 have recog- 
nized the anthority of the territorial legis- 
latures and of the miners of districts to 
enact laws regnlating the extent of mining 
claims and tne manner of working them, 
but this permission cannot he construed to 
validate a law interfering with the primary 
disposal of the public domain — the act of 
Montana attempting to forfeit claims held 
by aliens. Territory ▼. Lte, 2 Mont 124 

17. Looal 1aW8« The mining acts have 
expr€»ssly recognized the state, territorial 
and local laws, and, in terms, the statutes 
of limitations. 4^0 Mtaing Co, v. BulUon 
If. Co,, 3 Saw. 634. 

18. PermisslTe license of the United 
States. The permissive course of the United 
States government towards parties mining 
on the public domain before there was any 
legislation on the subject, placed them in 
such a relation that the government could 
not equitably abridge tne rights of the 
miner. Gold HiU Q, M, Co, v. Ish, 6 Or. 
104. 

19. Adrerse claim. The statute of 
limitations of Nevada constitutes a part of 
the local laws by which the right between 
an applicant for patent and an adverse 
claimant are to be determined. 4^0 Mining 
Co. V. BuUion M. Co., 3 Saw. 634. 

20« Departure of rein from side lines. 

The mining act of 1866, considered with 
regard to departure of the vein from its side 
lines, the respective duties of the applicant 
and of the surveyor, the necessity of con- 
fining the grant to the survey lines, and the 
necessity of the existence of a discovered 
vein within the line of the claim. Woyiy 
T. Lebanon M. Co,, 4 Ck>lorado, 1878. 

21. borlinffliametreatjr— District mle 
exelndlng Chinese. A Chinaman who has 
not declared his intentions to become a citi- 
zen of the United States (which fact par- 
ticularly applies to all Chinamen), cannot 
locate a claim nor lawfully hold the same 
against a citizen of the United States 
attempting to locate the same; but a dis- 
trict rule prohibiting such Chinaman from 
working upon a claim, is in violation of 
the Buninghame treaty, and therefore void. 
Chapman v. Toy Long, 4 Sawyer, 35. 

See Patb5t, Publio Domain. 



USAGE. 

1« Usage^ proof of« A usage of trade 
does not require the evidence necessary to - 
establish a custom. Carter v. Philadelphia 
Coal Co,, 77 Pa. St 286. 

2. Smelting contract. The defendants 
contracted in writing to deliver the plaint* 
iffs five hundred tons of copper ore to be 
paid at certain specified prices per ton, ac- 
cording to the quality of the ore, to be as- 
certained by an assay thereof, "the moist- 
ure to be deducted, as usual, from the 
weight of the ore.*' The plaintifis claimed 
that under this contract the defendants 
were bound to deliver a quantity of ore 
weighing five hundred tons after deducting 
for the moisture, while the defendants in- 
sisted that they were only bound to deliver 
five hundred tons of ore, gross weight, with- 
out any deduction for tne moisture, and 
that the proviso in regard to such deduction 
related only to the mode of ascertaining 
the weight of ore to be paid for: Held, that 
it was competent for either party to intro- 
duce testimony tending to prove a uniform 
and known custom of trade in regard to the 
sale and delivery of copper ore correspond- 
ing with their respective claims as to the 
construction of the contract in question. 
Humphreywille Copper Co, v. Vermont Cop- 
per M, Co,, 33 Vt. 92. 

8. Coal brealten Where a tenant rents 
a coal mine and is to pay the lessor the rent 
in coal at specified prices, in the absence of 
anjr special agreement as to the condition in 
which the coal is to be delivered, it is the 
usage for the tenant to provide the coal 
breaker and his duty to deliver it in a mar- 
ketable condition; and if not so delivered, 
the expense necessarily incurred by the 
landlord in preparing it for market may be 
charged by nim to tne tenant Audenried 
V. Woodward, 4 Dutch. (N. J. L.) 265. 

4. Marble "wronghf or "nn- 
wronghi." In a suit concerning the charges 
for transportation of marble, the amount of 
freight charges depending ui>on whether the 
marble, which was sawn in slabs, was 
wrought or unwrought, the court properly 
charj^ the jury *'that the terms wrought 
and unwrought as applied to marble were of 
doubtful signification; that it was compe- 
tent for the owner to show what meaning 
was given them by custom and usage; that 
such custom, in order to bind the carrier, 
need not be uniform, universal or settled 
among dealers or carriers; but that if the 
jury believed, from the evidence, that the 
generally prevailing usage among manufac- 
turers, dealers ana carriers was to class 
marble in slabs as unwrought, then the car- 
rier could only claim freight on it as of that 
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class, to wit: as nnwrought marble. Ban- 
croft y. Peters, 4 Mich. 619. 

6. Marlae Insnnuiee on oopper. A pol- 
icy on a particular kind of property by 
name, which, from its peculiar nature, is 
usually carried on deck for its own safety 
or for the safety both of itself and of the 
ship, will protect such property when so 
laden, for the insurer is presumed to know 
the usage. But copper is not of such a 
class of goods. Ratner, from its weight it 
ouffht to oe stored so as to serve as ballast 
WTiere, therefore, copper in pi^ after be- 
ing insured generally, was earned on deck, 
it was held, that the insurers were not lia- 
ble for its loss, notwithstanding a usage to 
carry on deck such goods as were not liable 
to injury from dampness, it not being proved 
that insurers had ever paid for losses on 
goods so carried under such usage, upon a 
general risk, except such goods as from 
their nature might oe 8upp<wed to be prop- 
erly carried on deck. Taunton Copper Co. 
y. Merchants* Ins, Co., 22 Pick. lOa. 

UTAH. 

1. Statute of eoBreyancM. The Utah 
statute of convfyanoe of Januarjr 18, 186ff, 
had no application to mining claims. Km- 
ney v. Con. Virginia M. Co., 4 Saw. 431. 

1« Ijind. A vein of coal is land, unless 
distinguished from the land by the convey- 
ance. Wilkinson v. Proud, II M. & W. 33; 
B. & W. L. C. 23. 

2. When a mine. A vein is not a mine 
until it is opened. Astry v. Ballard, 2 Mod. 
193. 

8. Bange— Description. A grant of the 
exclusive right to mine upon the ** Watkins 
Range or Works " of lead and zinc ore upon 
a certain part of a quarter section owned by 
the lessor: Held, to carry the right to mine 
on such range not only as far as actually 
opened or worked, but to follow it to the 
limits of said land. Sobey v. Thomas, 39 
Wis. 317. 

4. Cross seam. Where a Ai>ar seam is 
found crossing a deposit (considering the 
character of such seams in the district 
where Treasure Hill is situate as a matter 
of notoriety), it does not constitute a divis- 
ion between lodes, even where it is shown 
that the rock behind the spar seam contains 
but little ore. PhillpoU Y.Blasdell, 8 Nev. 61. 

5« Terdlet. The verdict of a jury upon 
a question of fact as to identity of veins, 
may be set aside when found against a 
clear preponderance of evidence, tne same 
as upon any other issue of fact. Id. 



6. Identity of reins InvolTed. Where 
a juror upon his voir dire expressed the 
holding ot a decided opinion as to the 
course of all the veins in tne vicinity of the 
ground in controversy, but had no knowl- 
edge of the particular vein or veins in dis- 
pute, and it did not appear upon the plead- 
ings nor otherwise before trial that identity 
of veins was a material fact in issue: Heli, 
that the challenge for cause to such juror 
was properiv disallowed. Weill v. Lucerne 
if.Co., llltey. 20a 

7. Angle— Tortttoos rein. When lessor 
demised the "Watkins Ranse or Works," 
being a vein or deposit of leaSi and zinc ore 
supposed to bear a certain general course, 
but which was afterwards traced to the east 
line of the quarter section on which the dis- 
covery was situate, and thence through the 
lands of other parties by a circuitous coarse 
back into another part of the said quarter 
section, but there was no connection di- 
rectly through the lessor's land or the said 
quarter section to the point where the de- 
posit was traced back into such quarteraee- 
tion, at which point it had (after the lease 
granted but before the connection nroved), 
been discovered and worked by other par- 
ties: Held, that the lessee's right termi- 
nated when he reached Uie east end of his 
lessor's ground, being the east line of the 
quarter section, and did not extend to that 
part of the deposit within the lessor's tract 
as traced back, because not proved to con- 
nect on the same tract; and that the fsct 
that the deposit was a horizontal seam did 
not afiect the case, since lessee's rights ter- 
minated when they reached the exterior 
line of the lessor's ground. Sobeyr, Thomas, 
39 Wis. 317. 

8. Dietnm — Following the reli. 
•• Note — This case was referr^ by my Lord 
Keeper to Justice Wilde. A man opens t 
mine in his land, and digs till he comes 
under the soil of another, whether he can 
follow his mine there ? And he certified 
his opinion that he might But if the 
owner dig there also, he conceived that he 
mifiiit then stop his further progress. And 
in Cornwall it is their use that if a man be- 
gins a mine in his own land, he may pro- 
ceed in the vein through another man's 
ground:" Anon, (Note entire.) Temp 
Car. II; 2 Vent. 342. 

9. Workings to follow the yein. It 

is the course of the country, and a prsctiee 
well known among miners, that any pcnwm 
having the right to dig in mines mav par- 
sue the vein and open new shafts to follow 
the vein, otherwise the coal could not be 
worked. Hellier v. Twyford, cited, 2 P. 
Wms. 389; Mosely, 223. 

10. Derelopnient. The statute of Ne- 
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vada aHowing mining sails in certain cases 
to be continued until further development 
is made, cannot be construed as excluding 
all evidence as to the identity of veins ex- 
cept that produced from actual workings. 
The Silver Jf. Company v. FaU, 6 Nev. 117. 

11. Of Water.— MlBenil Spring. For 
case describing the percolating supply of a 
soda spring as a **vein of water," see WhU- 
ney v. Budtman, 26 CaL 447. 

12. Departure from side lines. The 
Tein of a lode mining claim which after pat- 
ent issues, is found on its strike, or general 
ooorse, to depart from the side lines of its 
survey, and enter the side lines of another 
claim, cannot be followed into such other 
claim . It is restricted to its side lines ex- 
cept when it leaves them by its dip. Wolfiy 
▼. Lebanon M, Co,f4 Colorado, 1878. 

18. Loeatlon lines, presumed to in- 
elnde. A location of a lode mining claim 
will be presumed to include the vein upon 
which the discovery was made, until the 
eontrary appears. PatUraon v. Hitchcock, 3 
Colorado. 

But when the vein has been proved to 
leave the lines of the location in fact, the 
location beyond such point of departure, is 
defeasible if not void. Id. 

See Lode, Lxdob, Minis. 

TENDOB AND PURCHASER. 

1. Saleofeoalto be found. A sale of 
the coal Iving within and under certain 
preroises, the purchaser covenanting to pay 
£40 for every acre of coal which should l>e 
found within or under said premises, places 
no obligation on the vendor to find the coal. 
The covenant is absolute until the pur- 
chaser ascertains how many acres there are, 
and pays for the same at the rate stated. 
JoweU V. Spencer, I Ex. 647; 17 L. J. Ex. 
367; reversing S. C, 15 M. & W. 662. 

2. Implied rlgiit of inspection. In 

a contract for sale of the minerals under a 
given quantity of surface at a certain price, 
payable by installments, the times of pay- 
ment to l>e accelerated if more than a cer- 
tain quantity of minerals should be gotten 
from time to time, the vendor impliedly 
reserves the power of entering and inspect- 
ing the mines, to ascertain the quantity of 
minerals from time to time gotten there- 
from, and the vendor is entitled to a speci- 
fic performance of the contract, with a 
covenant reserving such power in the con- 
veyance. Blakealty v. WhiMon, I Hare, 
176; 11 L. J. Ch. 166. 

8. Caveat emptor— Careless purdiaser. 

If a purchaser choosing to iudce for himself 
does not avail himself of the knowledge or 



means of knowledge open to him or to his 
agents, he cannot be heard to say he was 
deceived by the vendor's representations, 
the rule being caveat emptor and the 
knowledge of his agents being as binding 
on him as his own knowledge. AUwood v. 
SmaU, 6 C. & F. 395; reversing SwUl v. 
AUv)ood, 1 Younge, 407. 

4. Time— Laehes. A purchaser of coal 
lands offering to perform his part of the con- 
tract, required oy notice, the vendor to 
complete within a month: Held, that the 

Surcnaser could not afterwards set up as a 
efense to a suit for specific performance, 
misrepresentation of the vendor, of which 
he was aware at the time of ^ving the no- 
tice. Macbryde v. WeekcM, 22 Beav. 633. 

5. Warranty not implied on sale of 
claim. A contract for the sale and convey- 
ance of an interest in certain mining 
property in Montana, after stating the fact 
of sale, its terms« and a description of 
the property, stipulated that upon the pay- 
ment of certain notes, given for the pur^ 
chase-money by the vendees, the vendor 
would execute to them "a good and suffi- 
cient deed " for the property. The title to 
the property afterwards became lost, and 
the claims abandoned, by the failure of 
those interested therein to keep alive the 
same by working them in accordance with 
the miners' rules m that region. Held, the 
situation of and circumstances surrounding 
the property and parties being for tliat 
purpose considered, that the parties only 
intended the sale and conveyance of a mere 
possessory or miner's claim^ that the cove- 
nant to convey contained m the contract, 
did not amount to a warranty of title; that 
the vendor thereunder was only bound to 
execute a deed for the interest he possessed 
at the time of the contract; that he was not 
bound to protect and keep alive his interest 
in the claim bv havin£[ the same worked in 
ar<x)rdance witn the miners* rules, and that 
the loss of the title, by reason of the failure 
of the vendees and others interested to thus 
keep it alive, constituted no defense to an 
action on the notes given for the purchase- 
money. Corbeti v. BerryhUl, 29 Iowa, 157. 

6. Yendee attorning to hostile title. 

Parties taking possession of a quartz lode 
under an agreement with the owner, or one 
of the owners, to erect a mill in considera- 
tion of their purchase, cannot retain pos- 
session and refuse to comply with tneir 
contract, although thev may have seen fit 
to buy outstanding claims on the same 
premises. Hitchens v. Nongues, 1 1 Cal. 28. 
And where such parties upon their pur- 
chase from H. reconveyed one third of the 
premises to the wife ot H. at his request, 
and subsequently aoanired other title, their 
deed to the wife of H., purporting to con- 
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▼ey an ab«olut6 title in fee-sinrple: Held, 
thai the Bubeeouently acquired title inurea 
to the wife of H., their vendee. Id. 

7 • Surrendering property to adferte 
clalnuint. A party buying and receiving 
possession of pro|)erty (a quartz mill) in 
litigation and making his note for the same 
cannot, upon the mere demand of the ad- 
verse claimant without legal compulsion, 
surrender possession, and auer surrendering 
possession plead his vendor's want of title, 
and on this ground defeat the collection of 
the note. HrH NatkmcU Bank t. HotOf 1 
Mont 604. 

8. InAdeqnate prloe. Inadequacy of 

Srice is not of itseu sufficient to avoid a 
eed. It must be accompanied by other 
evidence of fraud. Harris v. Tyson, 24 Pa. 
St 347; B. & W. L. C. 361. 

9. PnrehMe-money to be paid ont of 
mining stock. In an action upon a bond 
for purchase-monev of land, evidence for 
defendant that the land was to be the basis 
of an oil and mining company; that the 
sum secured was to oe paia when realized 
from the sale of stock, or if the stock could 
not be sold, from the prodilbts of the land: 
Hdd, admissible, HoeveUr y. Mugele, 66 
Pa. St. 348. 

10. Consideration— <<Fint Proceeds." 

Where the o^ner of mineral lands formed 
a coal and oil company and transferred to it 
lands in unequal proportions upon agreement 
to pay the parties transfemnff the larger 
inter^ a certain sum from the profits of 
the first coal sent to market; but the land 
was sold by the company before any profits 
were realized: Htld^ that such sum should 
be paid out of the consideration money, 
**if it sold for sufficient to pay them." 
2. That stockholders could not be held 
for such sum unless they had actually re- 
ceived the proceeds of s^e. Bainbridge v. 
Gearing, 3 W. Va. 240. 

11. Compensation against outstanding 
mineral grant. The vendor of an estate 
had granted to A. B. the right to work coals 
under the property, with a proviso that 
when the workings of the coal had finally 
ceased, the pits should be filled up and the 
land restored to a proper etate of cultiva- 
tion. A. B. ceased to work the mines and 
filled in the pits. Upon the sale of the 
estate A. B. claimed to be entitled to re- 
work the coal, and the purchaser therefore 
claimed compensation. The court consid- 
ered that there had only been a temporary 
cessation to work the coals, and held that 
the purchaser was entitled to compensation 
to be ascertained by an expert appointed 
by the judse. Banuden v. Burst, 27 L. J. 
di.482. 



12. Snitfor porehase-moaey. An affi- 
davit of defense to a bond given for pur- 
chase-money of mining land sold by war- 
ranty deed, stated that adverse outstaodinff 
claims existed prior to the purchase: Htli, 
insufficient for not alleging tnat these claims 
were valid or believea by the defendaut to 
be ao. Brick v. CoMer, 4 W. and S. 494 

15. Bescisslon— Shortage In acres.— 

The owner of an estate agreed to sell it for 
£250,000, representing it ,to contain 1590 
acres. The purchaser agreed to sell it to a 
company for £350,000, of which £150,009 
was paid to him, £75,000 in cash and bonds 
for £75,000, and he paid the vendor of the 
estate £50,000 as a deposit. It appeared 
that the estate contained less than 1100 
acres, and the company having at the time 
only £1536 in hand, complained to the pur- 
chaser of the deficiency, and he then wrote 
to the vendor, declining to complete. The 
company afterwards rescinded tne contract, 
and the purchaser brought an action against 
the vendor for the deposit, which was com- 
promised by the vendor repaying the de- 
posit and rescinding the contract. The 
company filed a bill against the purchaser, 
and some other defendants who had agreed 
to share with him, for a return of the £75,- 
000 and of the bonds. Held, that the com- 
pany was entitled to rescind on the ground 
of misrepresentation, though they mi^t 
have been able to ascertain the extent of 
the estate. 2. That the company were en- 
titled to repayment of what thev had paid 
and to a return of the bonds, and that they 
had a lien on a portion of the £50,000 re|>aia 
to the purchaser, which had been paid into 
court. 3. That the company were not bound 
to take the smaller number of acres, al- 
though at the time they might have been 
willing to have bargained for a less number. 
Aberaman Iron Works v. Wickens, L. R. 4 
Ch. 101, reversing L. R. 5 £q. 485. 

14. Transfer by delivery.— Where by 

the mining customs (in Utah, now state of 
Nevada) the title to a mining claim ma^ be 
transferred by delivery of possession with- 
out deed, the formation by the locators of 
a corporation and the placing of such cor* 
poration in possession eives it title to the 
claim, and suit may be maintained to 
force it to issue stock to the locators, pnr* 
suant to the agreement made at the time it 
was formed and received possession. Bhd' 
geU V. Potosi O, A S. M, Co,, 34 Cal. 227. 

And such right may be enforced by those 
claiming under the original locators by de- 
scent Id. 

16. Assignment of deed.— Title does 
not pass by the assignment of a deed, or of 
the vendor's interest in a deed, to a mining 
claim. King v. RandUtt, 33 CaL 313, B. & 
W. L. C. 334; see Bean v. VaUe, 2 Mo. 132. 
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16. Furchase by eorporation. The 

president, and also one of the trustees of a 
corporation, made on its behalf a written 
contract for the purchase of certain ditch 
IMToperty, and immediately thereafter par- 
ticipated in a meeting of the trustees, at 
which he made a written report, statins 
that he had purchased the property, and 
stating partially, but not fully, tne terms of 
the contract, upon which the trustees by a 
▼ote ratified the report and the proceedings: 
Held, that the board must be presumed to 
have known the terms of the contract which 
it ratified; that this presumption could only 
be overcome by evidence of the contrary. 
Blm V. Bear River d; A, W. di M, Co. 20 
CaL 602. 

17. Defense to pnrotaase -money. Ma- 
ffoire was the owner of land on which was a 
dweUing-house and an underlying tract of 
coaL He first sold the coal, and iSterwards 
sold the land and dwelling to Howard, the 
defendant. But in two of the bonds secured 
by mortgage for the purchase-money, a pro- 
viso or memorandum was inserted that the 
obligee was bound, in case the well at the 
dwelling-house failed within two years by 
reason of the mining underneath for coal, to 
aink a well below the coal, or otherwise, and 
deep enough to get good water for fanaily 
purposes. The well failed within the time 
as anticipated. The vendor failed to sink 
a well as provided. In the mean time, one 
of the bonds containing such condition had 
been paid. In an action upon the other, 
Held, that the condition amounted to a 
guarantee, and the failure to sink the well 
was a defense to the bond for purchase- 
money. Magxnre v. Howard, 40 Pa. St 391. 

18* Bescission. One of the articles of a 
eontract of sale of mineral lands provided 
that the estate as to extent of acreage 
shooid be taken to be conclusively shown 
by certain deeds: Held, that this was merely 
a conveyancing condition as to identity, and 
that, coupled with the representation as to 
the acrei^, it did not estop the company 
from rescinding on the ground of deficiency 
in acreage. Aheraman iron Works v. Wiek- 
ens, L. R. 4 Ch. 101; reversing L. R. 5 £q. 
485. 

19. Beseission lifter entry« A vendee, 
by his entry and acting as a partner in an 
iron concern, does not waive the benefit of 
a contract for good title; and may rescind 
upon failure to receive such title. Stevens 
▼. Ouppy, 3 Russ. 171. 

20. Indneement to rescission. The 
inability or want of money of a vendee act- 
ing as an inducement to rescind is no argu- 
ment against the rescission if he have tne 
right to rescind. Aheraman Iron Works v. 
Wiekens, L. R. 4 Ch. 101. 



21. Ratification— Contract of exchange. 

Gale and wife, in 1857, contracted to sell 
and convey to Cady certain real estate in 
this state, the property^ of the wife, in con- 
sideration of the right to manufacture and 
vend a certain machine of which Cady was 
the proprietor in 1857. All the parties 
then resided in Illinois. In 1861 the land 
was greatly enhanced in value by reason of 
the discovery of oil deposits under the sur- 
face. Gale refuses to convey and Cady 
brings suit Gale answers alleging worth- 
lessness of patent, etc.: Held, that inas- 
much as Cady had been manufacturing and 
vending the machines for two years before . 
the sale of the right to Gale in the neigh- 
borhood where the parties both resided, he 
could not have been unacquainted with it; 
and no' fraud, misrepresentation or conceal- 
ment being proved or shown on the part of 
Cady, and it also appearing that more than 
a year after the contract was made Gale 
reaffirmed it by indorsing an extension of 
time for a compliance on his part, the con- 
tract must be regarded as a fair one and 
specific performance decreed. Cady v* Qale, 

5 W. Va. 547. 

22. Joint n^otiatlon. Although parties 
may have negotiated jointly for the pur- 
chase of a mine, yet if there has existed no 
confidential relation between them, the 
purchase by one of them for his own ben- 
efit cannot oe set aside. Tatham v. Lewis, 

06 Pa. St. 69. 

28. After acquired title. Title accru- 
ing to grantor after his grant must be in 
trust for the prior grantee; if conveyed 
afterwards to another with notice, the sec- 
ond ^ntee will be substituted to the ob- 
ligations of the grantor. Doyle v. Peerless 
Petroleum Co,, 44 Barb. 239. 

24. Contract as affected by marriage 
settlement. Sir Richard Standish, seized 
in fee of the manor, entered into a contract 
with three other persons to search for mines 
on his manor, and work the same as part- 
ners, he to have a one tenth share in con- 
sideration of his proprietorship, and to hold 
two fifths as a partner. Any partner to 
have the right to recede upon accounting to 
date. After a valuable mine was discov- 
ered and had been worked three months. 
Sir R. died, and his widow set up against 
the agreement a settlement made after mar- 
riage but lone prior to the agreement. Upon 
bill to have the benefit of the agreement the 
court was inclined to decree that the part- 
ners were purchasers, and that the agree- 
ment should stand against the settlement. 
Shaw V. Standish, 2 Vernon, 326. 

25. Mines conveved as land. Mines and 
minerals not severea from the land, are land 
and may be conveyed and will descend in 



Digitized by 



Google 



392 



VENDOR AND PURCHASER. 



the same way. Reactt v. Ort Knob Cop- 
per Co,, WS. Car. 5»5. 

26. Defectlre coDfeyanoe. Pursuant to 
an unwritten agreement for sale of oil lands 
in Pennsylvania, the vendor made and de- 
livered to the purchaser a written instru- 
ment, supposed and intended hy hoth to 
convey' the title, hut imperfect and inoper- 
ative in not containing the grantee's name; 
and the latter thereupon executed a mort- 
gage for the price upon land in New York: 
Htidt 1. That the grantee had a right in 
equity to compel the execution of a proper 
Conveyance, and that the mortgage was 
valid as against judgment creditors of the 
mortgagor; 2. That the contract was not ex- 
ecutory, resting in parol, but executed; 3. 
That equity would not^ in such case, con- 
sider whether the bargain, out of which the 
mortgage arose, was advantageous to the 
mortgagor or otherwise. StoweU v. HasleUf 
5Lauft. (N. Y.)380. 

27. Inartificial ooBTej;anee.— Effeet of 
the word ^^ sold." An instrument under 
seal in terms as follows: "This deed wit- 
nesseth, that I, Jessie B. Reaves, have this 
day sold and by these presents do convey 
unto George T. Reaves one sixteenth part 
of my half of all the mineral that is m a 
ceHam tract of land. " (Description.) *'This 
deed, therefore is, that I convey unto the 
said George T. Reaves, and his heirs and 
assigns forever, one sixteenth part of my 
half of all the minerals of all kinds that said 
tract of land may contain to him and his 
heirs forever. ** ifeldt that such deed showed 
upon its face that Jessie B. Reaves intended 
to convey the mines and minerals; 2, That 
the word ''sold*' imported a valuable con- 
•ideration so as to rebut the presumption 
of a resulting use; and the intended opera- 
tion of the aeed was sustained. Reave$ v. 
Ort Knob Copper Co., 74 North Car. 695. 

28. Salo. Coal on wharf. Where the 
owner of coal lying on the wharf orders the 
wharfinger to aeliver it to a purchaser, and 
the wharfinger agrees to deliver noon the 
purchaser paying the wharfa^, the aelivery 
18 complete, so far as the vender and vendee 
are concerned. BomotU v. Gr«m, 1 Dutch. 
(N. J. L.) 391. 

29. Barytes— Contract requires mer- 
chantable qoalitF. Archibald was the 
owner of a mine of barytes, sitoate in Nova 
Scotia, near the Bay of Funda. Fitch, the 
plaintiff in error, was the owner of mills for 
mnding barytes, in New Jtnej. Archi- 
bald h^ a large lot of the mineral which 
had been exposed within the reach of the 
tides on the Bay of Funda, for two or three 
years, where it had become se damaged as 
to be almost worthless. Fitck sent an agent 
to Nova Scotia, where he examined the 



mine of barytes, as well as this special lot 
of mineral, reported nothing wrone, and 
brought back a clean sample thereof; after 
his return, the plaintiff and defendant, in 
person, niade a contract in writing, \)j 
which Fitch agreed to take all the baiytet 
which Archibfud might deliver during tkat 
season. Defendant shipped this wt d 
damaged mineral, which plaintiff reootcd 
and paid the duties upon under protett: 
HM, that under the agreement plaintiff 
was entitle4 to have a merchantable article, 
and parol evidence could not be given to 
show that this particular lot was intended; 
that Wytea, being a known article of nM^ 
chandise, parol e\ddence could not be re- 
ceived to show it was to be of a certain 
kind or quality. 2. That the place of 
delivery being New Jersey, the yendee may 
pay the government duties, which are re- 
quired to be paid before delivery of the 
goods, and may deduct the same from any 
purchase-money due the vendor. FUek v. 
Archibald, 5 Dutch. (N. J. L.) 160. 

SO. Serered and morable iiroperty. 

Movables, such as bricks in a kiln, on a 
plantation, do not pass to the purchaser by 
a sale of the land, unless it is so expreMcd 
in the deed of sale. A purchaser of a plan- 
tation who converts the bricks in the kiln 
to his own use, with the knowledge at the 
time of the purchase that they had been 
previously sold to another person by his 
vendor, is therefore liable to the owner for 
their value. Sad v. Ealer, 24 Lov. Ann. 
129. 

81. Trade fixtures. The defendant mir- 
chased a gold mine, by articles providing 
for a deed upon payment of purchase- 
money. He entered under the articles, and 
erected a steam engine, under cover, and 
which could not be got out without remov- 
ing a portion of the house. He made de- 
fault in the payment of the purchase-money, 
but claimea the right to remove the engine, 
as a trade fixture. The form of the agree- 
ment constituted an absolute agreement to 

Surchase, -and was not a lease or a con- 
itional sale: Held, that all improvem^its 
made by vendee under such contract be- 
came parcel of the realty, and went with 
the land, and that the rule which wonld 
have given him such fixtures, if the relation 
of landlord and tenant had existed, bad do 
application. Moore ▼. VcUlentine, 77 N. 
C^r. 188. 

82. Sale iMsed on misrepresentatiMf 
of intermeddling third party— ClalrreT* 
ant and witch hazel. Plaintiff sold de- 
fendant 400 acres of land for $40,000^ of 
which $25,000 was secured by pnrchaae- 
money mortgage. In suit to foreclose it 
appeared that the tract was actually worth 
at the time of purchase about one-third of 
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the agreed price; that defendant had been 
induced to purchase the hind upon reure- 
Bcntations ot one R. S. Law, and one Mc- 
Doagallf that lead ore existed in lai^ 
qoantities on the land. A letter of Mc- 
Doogall's stated: "Mr. Law is confident 
we could take out ore in thirty days from 
the beginning and make it then produce 
^,000 monthly upon a vein 20 feet from 
the surface. ^ Fox regarded it as the 

richest mine in the country. * * There 
is a spring yielding six barrels of water an 
hour, gusnmg out twenty feet from the sur- 
face and throwing out fine specimens of 
lead ore. Fox went over it and pointed out 
a place where there was a rich deposit," 
etc No agency or privity, however could 
be traced ^tween either iL S. Law or Mc- 
Doupillandthe plaintifi*, the vendor, and the 
vendor had not stated that there was any 
mineral on the land. After the defendant s 
purchase and the expenditure of several 
thousand dollars it was developed that 
there was no mineral deposit whatever. It 
was further^hown that Fox "claimed to i>08- 
sess the power or faculty of discovering 
mineral in the earth by means of certain 
mental or physical impressions produced hy 
passing over the place where the mineral is 
deposited." That defendant had "consulted 
a woman who professed to be a clairvoyant 
concerning his proposed purchase," who 
advised him to buy. Defendant was a 
spiritualist and had further consulted "a 
woman from Chicago named Allen, who 
the defendant says was a medium." Aside 
from the extravagant price which plaintiff 
had put on the land and the further fact 
that plaintiff was aware of the peculiar 
sources upon which defendant's estimate of 
the value of the land was based, which had in^ 
duced him to demand so hiffhaprioe, no fraud 
was brought home to the plaintiff: Heldf that^ 
the transaction could not be set aside; 2. 
That if a vendor of land knows when he ef- 
fects a sale that the purchaser has been in- 
duced by false and iraudulent representa- 
tions of a third person, he is responsible for 
the fraud, although such third person was 
not his agent Hut if the sale was made 
without any false representations by the 
vendor or his agent, and without knowl- 
edge that such representations had been 
made by any other person, he may main- 
tain the sale; 3. That knowledge of fraud- 
ulent representations so made, acquired af- 
ter the sale, could not affect the transaction; 
4. That defendant's belief in the power of 
Fox to detect mineral veins by walking 
over the surface, and other like beliefs, such 
beliefs not being created or strengthened by 
acts of the vendor, formed no oasis for a 
rescission in a court of equity. Law v. 
Oranl, 37 Wise 548; see Orant v. Law, 29 
Wise 99. 



88. Oypsom in salt wells— Migrepre- 
sentations which hare net misled— Ko 
defense to purchaser. Where, in defense 
to a bill to foreclose a purchase price mort- 
gage, damages were claimed in reduction of 
the amount due on the mortgage, on account 
of fraudulent misrepresentations alleged to 
have been made by the comolainants at the 
time of the purchase from tnem by the de- 
fendants of the salt well, salt blocks and 
machinery constituting the mortga^d prop- * 
erty; and the representations complained of 
were, in substance, that at the date of the 

Surchase the brine in the well was of ninety 
egrees of strength, free from ^psum, and 
of quantity sufficient to supply three or 
more salt blocks; and it appeared from the 
evidence that the defendants, pending nego- 
tiations, were, for fifteen days after such 
representations were made, and before they 
were bound by the contract of purchase, in 
possession of and steadily working the well; 
that they were acquainted and practically 
familiar with the business of salt making, 
and that during this period the defendants 
and their agents discovered that the well 
contained cypsum, and that the brine was 
greatly deficient in strength and quantity, 
such representations, if made as alleged, 
would be no defense to the bilL Whiting v. 
HiU, 23 Mich. 399. 

84. Discovery of gold by vendee inde- 
fknlt— Frandalent conveyance to third 
parties— Time. Falls in 1823 purchased 
trom Carpenter two tracts of land, gave 
bonds for purchase-money and took a cov- 
enant for conveyance on payment of price. 
He took possession but made default in pay- 
ments. The contract was, however, re- 
newed in 1826, and partial payraeuts made 
until in 1829 a valuaole gold mine was dis- 
covered on the land. B. and O., who saw 
him at work taking out gold, went private- 
ly to Carpenter, who was unwilling to sell 
to them unless Falls gave up his bond. 
They, however, by representing that the 
contract was not obligatory because pay- 
ments had not been promptly made, that 
they desired it for special purposes, and by 
concealing the discovery of gold, upon 
which point he had made special inquiry of 
them, obtained a conveyance from Carpen- 
ter. It appeared that but for the discovery 
of gold Falls might not have been able to 
complete his contract, and there was evi- 
dence tending to show that the partial pay- 
ments did n^t amount to more than the in- 
terest. Upon bill filed by Falls against 
Carpenter's heirs and B. and O., to secure 
the legal title as well as bills or cross bills 
filed by Caipenter's heirs and B. and O., 
seeking to set anide Falls' contract, and by 
Carpenter's heirs seeking to set aside the 
conveyance to B. and O., it was held, 1. 
That the contract was valid and subsisting; 
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2. That the fact that Falls was able to pay 
for the land only out of the results of tlie 
accidental discovery of gold, was wholly 
immaterial; 3. Bat that if such discovery 
hod been made after a rescission, or a refusal 
to comply treated as a rescission, it would 
have been otherwise; 4. That the balance 
of the purchase-money being paid, specific 
performance should be decreed; 5. That 
time was not of the essence of the contract, 
it not having been treated as such by the 
parties, the vendor having acquiesced in 
the delay. Decree in all the cases confirm- 
ing title in Falls. Falls v. Carpenter^ 1 
Dev. and Bat. Eq. 237 (N. C). 

85. Hjpeciflc performAnee not affected 
by gudoen diseofery of valuable mines. 

"Whoever is at all acquainted with the op- 
erations of mining, must know that a man 
may live on land tor half a century, may dig 
into it often and deep and discover nothing 
of value; another may thereafter, or he may 
himself thereafter, by one day's labor dis- 
cover a mine of great value." The fact of 
valuable lead dig^ngs being opened on a 
tract purchased within a short time after its 
purchase is no evidence of a fraudulent con- 
cealment of its mineral value by the pur- 
chaser. Bean v, VaUe^ 2 Mo. 132. 

The discovery of a valuable mine between 
the time of contract and the time for deliv- 
ery of deed, whereby the land is shown to 
be worth a grc^t price, instead of the small 
price paid for it, does not affect the transac- 
tion so as to make a court of equity treat it 
as an inadec^uate price and on that ground 
refuse specihc performance. Id. 

36. Time — Defanltlnff co-pnretaaser. 

A. bound himself to B. to buy certain lands, 
and to let B. have one third thereof, provid- 
ed the latter paid one third of the price in 
three years. Afterwards A. made a contract 
with the owner of those lands, and took his 
bond to make title to them. Subsequently 
they rescinded the contract; whereupon, 
after the expiration of three years from the 
date of the contract between A. and B., C. 
purchased the lands in question without no- 
tice that B. had any claim to them: Hdd^ 
1. That B. had no equity upon the pretense 
of a claim upon A. as owner of these lands, 
under the contract above stated, to pursue 
them into the hands of C. ; 2. The maxim, 
"In equity time is not of the essence of a 
contract," does not apply to bargains like 
the above, where it was incumbent on B. to 
raise a part of the purchase-money; 3. That 
the obligation of A. to B. was personal and 
did not attach to the land, soundine in dam- 
ages only. WUUs v. Forney, 1 Busbee*s Eq. 
256 (N. C). 

87 • Time— Contract for re-eonToyanee. 

Where the owner of a one third interest in 
laud conveyed that interest to the owner of 



the other two thirds, and took a covenant 
from the bargainee that he would sell the 
tract to the best advantage, and pay the 
bargainor one fourth of the proceeds, but 
would not sell unless such one fourth would 
amount to $1,500, and in case no sale shonld 
be effected in six months, would recooTej 
to the bargainor, or pay him $1,300; and a 
sale was not effected tCl after the lapse of 
six months: Heldt that the obligation to sell 
had ceased, and the baigainor could only 
claim a reconveyance of his former interest 
in the land, or $1,300, at the election of the 
bargainee. Hargrave v. SmUk^ 1 Cases in 
Law and Eq. (N. C. 1867) 165; 1 Phillips 
Eq. (N. C.) 165. 

88. Beseiflslon attempted atter tltlt 
eonflrmed. A. purchased a tract of land, 
supposed to contain gold, from B., and after* 
waitis, supposing tbat B. had not a good 
title, procured a conveyance from C., the 
original owner, under whom B. claimed: 
Held, that if B.'s title was but an equitahte 
one, when A. was induced to believe that it 
was a legal one, upon B.'s refusal to {irocoie 
and convey the legal title A. had a right to 
have the contract rescinded. But, as he 
chose to purchase the legal title himself, he 
cannot claim more from B. than to be reim- 
bursed what it cost him to get the lenl 
title. Kindley v. Gray, 6 IredL Eq. (N. C) 
445. 

89. Byfibidders— No resetoioB after 
luwnecessftil prospeetlng. Although the 
secret employment of by-bidders, at an ane- 
tion sale, to puff" the value of the land u 
containing valuable gold deposits may be a 
fraud upon the vendee, yet the latter most 
aver and show that he abandoned the con- 
tract as soon as he discovered such fnnd. 
He cannot set it aside when he has proi- 

I pected the property since the purchase, and 
found in it less gold than he hoped for. 
McDowell v. Shnms, 6 Ired. Eq. (N. C)278L 

40. Contract snrTiYing to exeeaton. 

A coal mining oompanj contracted with one 
Smith, to deliver to him three car loads of 
coal each week, from April 15, 1872, to 
October 15, of the same year, at three 
dollars and seventy-five cents per ton, and 
six car loads per week from said last men- 
tioned date till April 15, 1873, at four 
dollars per ton. Tne company delircred 
coal as per contract until the death of 
Smith, in October, 1872, when they declined 
to deliver, on the ground of his deoeaw: 
Held, that the death of one of the contnurt- 
ing parties did not put an end to such a con- 
tract, it not being of a personal characto; 
nor within any other class of excepUonal 
cases. That the administrator had a right 
to demand its fulfillment, as he had dene, 
and to recover damages for its non-fnlfiO* 
ment, either upon his own option, at hit 
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own risk, or under direction of the court, 
at the risk of the estate. Smith v. Wil- 
mington Coal Co., 83 UL 490. 

41. Parol transfer* The oocupation of 
a mining claim, amounts to an estate in 
lands which must be conveyed by deed; a 
parol transfer cannot connect the vendee 
with his vendor's previous possession. Sears 
V. Taylor, 4 Colorado (1878). 

42. Snppressio rerl fhiud. A purchaser 
having discovered salt water on the land, 
prevented the agent of the vender from 
giving information thereof, and concealed 
the discovery from the vendor by artifice, 
is jgnilty of a fraud, and will not be per- 
mitted to retain the purchase. Bowman v. 
B€Mte9, 2 Bibb, 47, 4 Am. Dec. 677. 

48. Defenses to speeiflc performanee. 
Where a vendee, as the defendant alleged, 
having discovered a very valuable salt 
spring on the land, concealed the same 
from the vendor at the time of making the 
contract, pretendine that the purchase was 
made for the benent of the wood on the 
trac^t, the price agreed upon proving wholly 
inadequate, when the existence of the spring 
came to be considered; the vendee further 
heing in default by delay in tender of in- 
stallments, it was neldf that the plaintiff 
should have no decree for a specific per- 
formance, although his knowledge and con- 
cealment of the salt springs was not condu- 
aively shown, as the aelay and inadequacv 
of consideration of themselves would be suf- 
fici^t to defeat relief of that kind, leaving 
the plaintiff to his remedy at law for breach 
of contract Bowman v. Irons, 2 Bibb. 78; 4 
Am. Dec 686. 

See Spscifio Perforscakcs, Rescission, 
Fraud. 

TENDOB»S LIEN. 

!• Creditor— Co-tenants* Where A. and 
B. were tenants in common and partners in 
the working of a quartz mine and mill, and 
while an indebtedness existed against the 
firm, A. sold to C, receiving only a small 
portion of the purchase-money, the balance 
remaining unpaid. Afterwards a creditor 
obtained iudgment against the original 
firm^ and the entire interest of A. and B., the 
original members, was sold by the sheriff: 
HMi, that A.'s title having been conveyed, 
he had no interest to sell, and that a balance 
of purchase-money, secured by vendor's 
hen, was not an interest in real estate 
which would pass under the sale of the 
property. As to whether any equitable lien 
existed in favor of the creditor, not decided 
on account of its not being specially pleaded. 
Boss v. HeifUzen, 36 CaL 313. 



2. tiamishment — Assl^ment. — Pur- 
chase-money due for a mining claim may be 
gamisheed or assigned, but the vendor's lien 
cannot be transferred. Id. 



TE5TILATI0N. 

1. The right, properly.— A right of 
ventilation through the mine or land of an- 
other is a valuable privilege, not to be taken 
without leave and compensation. Powell v. 
Aiken, 4 Kay & J. 343. 

2. Safe workhigs.— By 22 and 24 Vict, 
c 151, sec. 10, rule 1, of the general rules 
to be observed in everv colliery or coal mine 
and iron-stone mine, by the owner or agent 
thereof, "an adequate amount of ventilation 
shall be constantly produced in all coal 
mines, etc, to dilute and render harmless 
noxious gases, to such an extent that the 
working places, and the traveling roads to 
or from such working places, shall, under 
ordinary circumstances, be in a fit state for 
working or passing therein:" Heldj that it 
was not sufficient compliance with this 
rule to cause ventilation to pass along the 
working places and traveling roads, but that 
so niucn of the mine must be kept venti- 
lated as to render the working places and 
traveling roads safe. Brough v. Hom/ray 
L. R. 3ii. B. 771; 9 B. & S. 492. 

8. Sunday. Stats. 18 and 19 Vict c. 108» 
s. 4, requires certain rules to be observed in 
every coal mine and collierv by the owner 
and agent thereof. By rule 1, *'an ade- 
quate amount of ventilation" is to "be 
constantly produced at all collieries," in 
order that tne working {>laces of the pits 
and levels of such collieries mav, "under 
ordinary circumstances, be in a nt state for 
working." Sec 11 imposes a penalty upon 
the owner and agent "if any colliery be 
worked" and the aforesaid rules are neglect- 
ed or willfully violated: Held, that the 
agent of a colliery which was actually 
worked only on week days, incurred a 
penalty under sec. 11, for a breach of rule 
1, by neglecting to keep up adequate venti- 
lation in the colliery during the suspension 
of actual work there between Saturday 
ni^ht and Monday morning; for that, not> 
withstanding such suspension, the colliery 
was "worked" during that time within 
the meaning of that section. KnowUs v. 
Dickinson, 2 £l. & £1. 705. 

4. New shafts necessarr. The right to 
open new shafts follows the right to work 
a coal vein, from the necessitv of ventila- 
tion. HelUer v. Twyford cited, 2 P. Wms. 
389; Mosely, 223. 

5. PennsTlrania act. Where in con- 
nection with the mine or colliery a shaft 
has been sunk to, or a slope driven in a 
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seam or Htratuni of coal which is in cominu- 
nication with a second outlet at the point 
where the mining is carried on, and a field 
of coal has there been exhausted; yet, if 
from that point, a slope be continued on 
following tne pitch of tne seam or stratum 
down several hundred feet, and at the bot- 
tom thereof extensive mining be carried on 
in the same, and there is no second outlet 
communicating there>vith, separated from 
such slope by natural strata oi at least one 
hundredf and fifty feet in breadth, the mine or 
colliery is within the legislative inhibition, 
and an injunction will be granted to re- 
strain the owners, leasees and occupiers 
thereof from thus working the same. Com, 
v. WUke*fbarre Coal Co,, 29 Leg. Int 213. 

6. Constitntlonallty— Pennsylraniaaet. 

The constitutionality of the act of the 3d 
of March, 1870, commonly known as the 
"mine ventilation law," re-afi&rmed. Id.; 
Com, V. Bonnell,, 8 Phihi. 534 

7. Standlnfr Oas. The defendant's 
mine at the pomt where workings are going 
on, is free from standing gas; but these 
workings connect with and open into old 
abandoned workings, where standing ^^ 
accumulates, flows, and by frequent tolling 
of the roof is liable to be driven into the 
defendant's workings, to affect the air and 
to cause destructive explosions: Held, that 
under these circumstances and thus connect- 
ed, "the entire mine is not free from dan- 
ger to the lives and health of the men," nor 
m a fit state for them to work therein, as 
required by the ventilation act, and an in- 

i' unction awarded. Com, v, Tompkins, 1 
^uzeme Legal Iteg. 341 (Pa). 

A mine is not free from danger when it 
actually exists within the mine, simply 
because the danger originates in causes lo- 
cated a few feet or yards beyond and out- 
side of the boundary lines. The act deals 
with its presence, not its ori^n. Id. ^ 

The act does not require tnat a mine be 
kept absolutely clear of gas, for this is im- 
possible; but that as fast as evolved, it be, by 
the introduction of pure air and the process 
of ventilation, ** diluted, rendered harmless; 
and expelled," and its accumulation as, and 
so as to fall within the designation of, 
" standing gas " avoided. Id. 

8. Abuse of the act* The proviso of 
section 3 of the act of March 3, 1870 (P. L. 
3) does not authorize the production of coal 
for market under the pretext of *' making 
another opening through coaL" Com, ▼. 
Bonnell, 8 Phila. 534; &e Com, v. WHkeM- 
barre Coal Co., 29 Leg. Int 213. 

9. Mine operated by tnnnel. A coal 
mine operated through a tunnel, and hav- 
ing no second outlet connected with it is 
not within the prohibition of the act of 1870, 



known as the Mine Ventilation Lav. Com, 
v. Connell, 2 Luz. L. Reg. 1. 

WAGES. 

1. Hen— PennsylTaaia. The mi&- 
ence to which miners are entitled under the 
act of April 2, 1849, for the pnrtectiM of 
miners, mechanics and laborers in o^taii 
counties, is not limited to the persoul 
propertv at the mines, but extends to the 
personal estate generally of their em[doyei& 
deed's appeal, 18 Pa. St. 235. 

2. Wagestooomeontofclalai. Where 

the owner of a mining claim made a roM 
contract with the plaintiff to work the daim 
and agreed to pay bim at a certain rate out 
of the proceeds of the claim, upon whidi 
contract plaintiff went into poesctsion and 
began to work, and while he was so in pos- 
session and at work the owner conveyed the 
premises to a party who took, witboot 
notice of plaintiff's contract. Held, that the 
possession of plaintiff was poaseasicm of his 
employei^ and that he had no lien asalut 
thepremisea. Jenkms v, Beddmg, SCmL S$^ 

8. Hiring by tlie montli. The hiring 
of miners at a fixed per diem, payable 
monthly, cannot be construed as a cootrsd 
for more than a month's service; but if the 
miner continues his work the law implies a 
renewal of the contract, whatever it wn, 
whether by the day or by the month. Cap- 
ron V. StrotU, 11 Nev. 304. 

4. Monthly hiring. The contract <rf a 
foreman of a mine at a stipulated rate per 
day, payable monthly, is such a contract as 
mav be terminated by either party at the 
end, of any current month. Id. 

6. Wages exemf^t. A party amed to 
superintend the raising of ore for naif the 
profits and two dollars a day: Held, Uiat 
the per diem was wages, and exempt froa 
attachment, and that the other phrase of 
the agreement constituted a paitnenhip. 
Knerr v. Herman, 65 Pa. St 126. 

6. Exemption. Under a statute of Penn- 
sylvania (act of April 15, 1845), wane 
earned by personal manuai labor of tiie 
debtor are exempt Under this act the f<^- 
lowing case was presented, and (it seems) 
made a test case: A coal company employ 
two, or sometimes four skilled miners (o a 
chamber, who are paid by the company, at 
the end of each month, at so much per ton 
mined; and either purchase their own took, 
oil and powder, or are charged for them by 
the company. They labw in person as 
miners, but employ one or two persons aa 
helpers, heavers or laborers, whom they 
pay out of their monthly receipts at so 
much per day; or if the laborer gives notice, 
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ibe company hold back his monev for him. 
The Ixtlance, after payment of the laborer 
and deductions for supplies, goes to the 
miners: Held, that the money so due the 
miners is the wages of personal manual la- 
boFy and exempt under the act. Penn, Coal 
Co. V. CotUUo, 33 Pa. St 241. 

7. Artificer— Track aet. A person con- 
tracting on a large scale for the loading and 
unloading and burning of iron ore, employ- 
ing laborers under him, is not an "artificer, 
iRrorkmsn or laborer** within the meaning 
of the •* truck act," 1 and 2 Wm. 4, c 37, 
thon^^ be superintends the work, and from 
time to time labors personally therein. 
Sharman v. Sanders, 13 C. B. 166, affirming 
S. C- styled Sharman v. Union Iron Works, 
3 Car. & K. 298. 

S« Collier paid by the ton, etc. If a 
collier be emploved to get coal from a mine, 
and is to be paid at a certain rate per ton on 
the coals got by him, and has liberty to em- 
nloy other men to assist him, he is an arti- 
noer within the meaning of the truck act, 
1 and 2 Wul 4, c 37, and his wages must 
be paid in money, not in goods, u by the 
contract he is bound to give his personal la- 
bor in the performance of the work. Weaver 
▼. Fioffd, 21 L. J. Q. B. 151. 

9. Truck act— Medicines, etc. Section 
23 of the truck act, 1 & 2 Wm. 4, c 37, per- 
mits an employer of an artificer to contract 
to supply the artificer with medicine, med- 
ical attendance and materials to be em- 
ployed in his occu^tion, if a miner, and to 
demise to the artificer a tenement at any 
rent reserved, and to contract to make stop- 
pa^pes or deductions from the wages in 
retfpect of rent, medical attendance, etc., 
provided the contract for such stoppages be 
m writing and signed by the artificer: Held, 
that the amount to be deducted in respect 
to each head of deduction need not be 
specified in the written contract CuUs v. 

Ward, L. R. 2 Q. B. 357. 

Under a contract in writing allowing 
stoppage to be made for medicine and meo- 
icaf attendance, the employer may deduct 
6d. a week, which, by the practice of the 
niine, was paid by each miner towards a 
dub kept by the employer for the purpose 
of providinff medicine and medical attend- 
ance for sudi miners as required them. Id. 

The contract as to the Bui>ply of materials 
in order to be within section 23, must be 
shown to be an absolute contract of sale, 
asd not a mere contract of hiring by the 
artificer. Id. 

10. Batty colliers. "Batty colliers" 
working in partnership under a verbal con- 
tract with the owner of a colliery and paid 
by the yard and ton and sometimes bv the 
day, and though not allowed to underlet 



the works or leave it, employing others to 
assist^ them for whose wages they are re- 
sponsible, are not artificers performing labor 
for wages within the meaning of the truck 
act, 1 and 2 Wm. 4, c. 37. SUeman v. Bar- 
re«, 2 H. & C. 932. 

Batty colliers en^^aged to get coal and 
iron-stone from a mine at so much per yard 
or ton, who are bound to work personally 
in the mine and who do so work, are arti- 
ficers within the meaning of the truck act, 
I and 2 Wm. 4, c 37, although they employ 
other workmen under them. Bowers v. 
Lovekm, 6 £L & Bl.,584; 25 L. J. Q. B. 371. 

11. Notice— Work stopped. By cus- 
tom when battv colliers leave off working 
a coal mine witnout pving notice, they are 
not entitled to be paid for gate roading, air 
heading, or coals undergone; but if they 
leave after having given notice, they are 
entitled to be paid for these things by the 
owner of the mine, and if the mine be not 
worked they are not bound to wait till the 
working is recommenced, and to be then 
paid by the succeeding batty collier. Ban^ 
nisUr v. Bannister, 9 Carr. & P. 743. 

See LiEK. 

WAR. 

1. Bullion. Bullion, when destined for 
hostile use, or for the purchase of hostile 
supplies, is contraband of war. United 
States v. Diekelman, 92 U. S. 520. 

WABRANTY. 

1. Corenant for quiet ei^oTinent— Ont- 
standlng lease. In 1844 the defendant was 
party to a twenty-one years' lease of coal 
mines, which gave certain power over the 
sur&ce incidental to the workings of those 
mines and an adjoining colliery. The coals 
so demised were substantially worked out 
before September, 1845. In October, 1845, 
the defendant sold and conve^'ed the land 
to J., who knew of the workings, and the 
defendant covenanted with him for title for 

?uiet enjoyment and against incumbrances, 
n Jul^, 1846, J. sold and conveyed to the 
plaintiff, who was ignorant of the workings. 
In 1865, in consequence of the mining ope- 
rations above described, the land subsided, 
and houses built on it by J. and the plaint- 
iff were damaged. In 1848, subsequent to 
the plaintiff becoming owner of the land, 
and within twenty years before action, the 
lessees, or persons acting under their au- 
thority, entered the mines and took some 
fire-clay, which was not included in the 
demise, and a few loose pieces of coal 
In an action brought on tne above cove- 
nants, the declaration in which alleged that 
whilst the plaintiff was seised the lessees 
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entered upon the land, and wqrked, got 
and carried away the coal, whereby the 
plain tilf lust the coal, and ttie land Bab- 
sided: Held, by the court, that as to the 
breach of the covenant for <|uiet enjojrment 
by the removal of coal which caused the 
subsidence, there was a fatal variance be- 
tween tlie declaration and the evidence, 
which under the circumstances the court 
declined to allow to be amended. 8pow v. 
Qrfen, 9 L. R. Ex. 99. 

A covenant for title or quiet enjoyment is 
not broken by the fact known to the pur- 
chaaer at the time of purchase that all the 
coal under the laud sold had been worked 
out prior to his purchase. Nor does the 
subsequent subsidence of the land on ac- 
count of such working cause a breach of such 
covenants. Id. 

2. Deed of sarfiMe. By deed in 1857 the 
trustees of defendant conveyed lands to R. 
in fee, reserving the coal, with power to set 
Uie same, paying compensation theretor. 
And the defendant covenanted that not- 
withstanding any act done by his grant- 
ors to the contrary, the trustees had 
power to ffmnt the land free . from in- 
cumbrances. In 1869 the plaintiff became 
owner of a portion of the lands. In 
fact, in 1844, S., defendant's srantor, had 
made a lease of the mines under the land 
whereby the lessees covenanted that they 
would work and carry on the colliery, coal 
mines and seams of coal thereby demised 
in a fair, proper and orderly manner, and 
according to the best and most approved 
method of working collieries of a hke na- 
ture on the rivers Tvne and Wear, and so 
as to produce with safety the greatest quan- 
tity ot merchantable coals from and out of 
each and every the workable seams thereof, 
and would not knowingly do or suffer to be 
done any willful or negli^^ent act, matter or 
thing whatever, which might hazard or en- 
danger the colliery, coal mines, or seams of 
coal, or which might bring, any creep or thrust 
upon them, or occasion an^ loss, damage, 
or detriment thereto, or which miffht tend 
to hinder, stop or obstruct any of the water 
courses, air courses, passages or drifts 
which should be in or belonging to the 
same. The lessees also covenanted not to 
sink pits within two hundred yards of any 
dwelling-house, building or farm yard 
erected or to be erectecT upon the lands 
without consent in writing, aud to leave 
unwrought the coal under the mansion 
house aud park and other parts of the su- 
perincumbent lands. The tease contained 
other covenants for the security or benefit 
of portions of the surface. Dwelling-houses 
haa been built upon the lands, after the pur- 
chase by R., and the lessees had so worked 
the mines as to cause portions of the lands 
to subside and sink, and the dwelling- 



houses and their foundations to be weak- 
ened, cracked, injured, etc. In an action 
by the plaintiff, upon the covenant to pay 
compensation ana the covenant for title 
contained in the deed of 1837, the jury 
having found that the lessee had worked 
the mines according to the best and most 
approved method of working collieries of 
the like nature on the Tyne and Wear, and 
that the sinking of the land was not canaed 
by the weight of the houses: Heidy thit 
the plaintiff was not entitled to recover on 
the covenant for compensation; 2. That 
the lessees were not only authorized, but 
bound to so work the mines as to get the 
largest quantity of coal that could begotten 
consistently with the safety of the mineR. 
and without regard to the safety of any 
dwelling-house which might be erected 
after the date of the lease upon any portieii 
of the surface, not specially proterted bjr 
its provisions; X And that, as the result 
of such covenant, the covenant for title 
was broken by the grant of such prior 
lease. Tayhr v. Sk^fto, 8 B. & S. 22a 

8. Ei^OTiiieiit of eoal mine. By in- 

denture, the defendant demised to the 
plaintiffs a coal mine for a term of yean, 
with liberty to dig and sink pits, etc, for 
obtaining the coal; and the defendant 
covenanted with the plaintiffs that tbcr 
might peaceably and quietly have-, hola, 
occupy and possess, and enjoy the mine 
during the term, without any molestation, 
interruption or disturbance whatever, of, 
from or by the defendant After the nuk- 
ing of the indenture, the defendant exca- 
vated a quarry of iron-stene, lying under 
some of the closes under which tne demised 
mine was situate, but above that mine, and 
made holes from the strata of iron-stone 
into the demised mine, and thereby canted 

Suantities of water to percolate into the 
emised mine; and the defendant also, by 
excavating the quarry, caused parts of the 
roof of the demised mine to fall in, so that 
by reason of the premises the demised mine 
became flooded, and the working of the 
coal was rendered impracticable. HM^ 
that, though the defendant had a right to 
excavate the quarry; yet, as the excaratioa 
had caused an interruption of the plaint- 
iffs' occupation of the demised mine, the 
defendant was liable for a breach of his 
covenant for quiet enjo\'ment. ^am t. 
SteiUon, 2 H. & N. 858. 

4. Lessee taking minerals not d^nM. 

The fact of the holder of an outstanding 
lease of coal under certain lands, taking 
fire clay, a mineral which he was not 
authorized to take from such lands, doef 
not operate as a breach of a covenant for 
^uiet enjoyment against the vendor and 
m favor of the purchaser, but is a matter of 
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trespass between the purchaser and the 
lessee. Spoor v. Oretn^ L. R. 9 Ex. 99. 

5. Ootstandiiiff mine license. An out- 
standing, revocable parol license to take 
minerals is no breach of a covenant of war- 
ranty. Otsner v. Cotnw, 2 Allen (N. B.), 
596. 

6. Abandoned mine-^apporl. Anont- 
standiug mining lease, under which all the 
coal demised has been taken from under the 
parcel of land subsequently sold, and under 
which no operations are carried on upon the 
parcel of land sold, is no breach of a cove- 
nant for title or quiet enjoyment, although 
the right remains to use the surface if nec- 
essary, and the coal upon a portion of the 
demised land, not a parcel of the smaller 
portion subsequently sold, BtUl remains un- 
gotten. Spoor v. Chrem^ L. R. 9 Ex. 99. 
(Kelly, C. B. , dissented. ) 

And this, though the lessee or persons 
imder him had, after the sale with such 
warranty, entered and taken the loose 
pieces <^ coal which had dropped down 
irom the pillars left for support Id. 

7. Deed of one eo-tenant— Reforma- 
tion* M., by his deed, conveyed the land 
and one seventh of the ore rignt, the deed 
containing the following clause: '* It being 
understood that the said Holley heirs own 
the six sevenths of said ore and minerals." 
The easement, however, included not mere- 
ly the right to the ore, but the ri^ht to 
search and dig for it, and transport it over 
the land. Heuit to be questionable whether 
the statement was sufficient to save the 
grantor from liability on his covenant 
against incumbrances. Hartford ds S, 0, 
Co, V. MiUer, 41 Conn. 113. 

But, it appearing that the conveyance 
was made under a previous written con- 
tract, which stated expressly that the land 
was to be conveyed suoject to the rights of 
the Holley heirs '*to six sevenths of the 
iron-ore mines upon said land," and that the 
mistake was wholly that of the scrivener, 
nor observed by either party until some 
time after, it was held, upon a petition of 
M. f^ a reformation of the deed, that it 
oughFto be so far reformed as to state the 
incumbrance in the manner in which it was 
stated in the contract. Id. 

8. Inenmbranoe* A deed whereby ' ' all 
the iron ore and c<mi1 *' upon certain lands, 
with right of way and other privileges for 
their removal, were granted and sold, is an 
'* incumbrance '* wiuiin the meaning of a 
covenant of warranty *' that said lands are 
free from all incumbrances whatsoever." 
Stambaugh v. SmUh, 23 Ohio St 585. 

An exception from such covenant of a claim 
J. W. **nas on said lands for iron ore," 
when in fact the claim of J. W. was for 



both the iron ore and coal, is not an excep- 
tion of his claim for the coal or the ease- 
ments in connection therewith. Id. 

An agreement for the release of such in- 
cumbrance is not an equivalent to its actual 
release. Id. 

A deed which describes the property con- 
veyed as "all my interest in real estate 
easements and rights to dig and mine coal 
in Mahoning county, Ohio, conveyed to me 
and now owned, held and enjoyed by me 
from W. B. ," is not void for uncertainty. 

0. Coid— Quality. An ordinacr sale of 
coal carries no warranty of quality, but 
without words of express warranty, a war- 
ranty of quality may be inferred from the 
terms used in making the contract. Warren 
V. PhUadelphia C. Co., 83 Pa. St 437. 

10. Fig Iron. Where an article (pig 
iron) is ordered for a special purpose a war- 
ranty is implied that it is fit for such pur- 
pose, but this rule does not apply where it 
IS merely intended, and not oniered, for a 
special use. Port Carbon Iron Co, v. Groves, 
67 Pa. St 150. 

11. Oil tankg- Praetice. In a suit or 
proceeding by foreign attachment in equity 
to collect the price of two oil tanks, it is 
competent for the defendant to plead and 
rely on a breach of warranty as to the 
quality of the material of the oil tanks in 
reduction or abatement of the price, and 
when such defense is pleaded and relied on in 
the answer, it is unnecessary to file a cross* 
bill ' for that purpose. Baker v. Bathbone 
OU T. Co,, 7 W. Va. 454. 

12. Measure of damages— Ditch sale. 

The measure of damages against grantors 
warranting the title to a ditch ana water. 
Held, to be the value at the time of the 
conveyance, with interest, costs, etc., 
without regard to the known use which 
grantees intended to make of the water. 
Taylor y, HoUer, 1 Mont 688. 

18. Of stoek— Corporate debts. A 

warranty that mining stock transferred or 
the title thereto is free and clear of all in- 
cumbrances, debts or liabilities, or an agree* 
ment to vest the ''clear title" in the pur- 
chaser, is in no sense a warranty that the 
corporation itself is free from indebtedness. 
Willianu v. Haima, 40 Ind. 535. 

14. Sale of <'all interest." The as- 

sij^ment of the holder of an oil lease or 
of the e<iuitable right to have one executed, 
which is restrict^ to "all the right, title 
and interest," of the assizor, there being 
no fraud or concealment, is a sale without 
warranty, and a defect in the assignor's right 
cannot defeat a suit for purchase-money. 
Johnston y. MendenhaU, 9 W. Va. 112. 
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15. Diamond drill-- No wamuitj of 
•ueeew in nofel appilcmtion. Ward, (the 
defendants' intestate) bought a patent Dia- 
mond Drill from Fletcher, the plaintiff. 
Plaintiff knew that he purchased with the 
design and for -the purpose of using the ma- 
-chine in prospecting for minerals in Mis- 
souri There was no express warranty 
proved that the machine would work with 
any efficiency in prospecting. But to defeat 
an action for purchase-money* the machine 
having proved practically worthless in pros- 
pecting, the defendants relied on the fact 
of plaintiff's knowledge of its intended use 
as above stated, and upon a passage in the 
contract that the machme was " to be com- 
plete in evervthing for working. " But 
while plaintiff, had stated to defendant that 
the machine had been used in prospecting, 
both parties understood that tne machine 
had not been contrived for this species of 
work, and that its ability to be really use- 
ful in that way had not been tested. The 
plaintiff had further stated that it had been 
Known to cut 50 feet into rock in one day, 
but refused to warrant its cutting any ex- 
pressed number of feet: HM, that there 
could be no implied warranty of its capa- 
city as a machine for prospecting, but only 
that it should be delivered, prepared and 
equipped to do what in Principal it was capa- 
ble of doing; and that from the facts it must 
be imuliea that Ward, the purchaser, took 
the risK as to its ability to be used success- 
fully in prospecting. The judgment for the 
pur9hase-money was affirmed. McOraw, 
AdmW v. FUicher, 35 Mich. 104. 

16. Steel for oil dHll»— Laches. Defend- 
ant sold to plaintiffs a quantity of steel, war- 
ranting it to be first-class steel, with knowl- 
edge that it was to be used to make oil drills. 
The steel proved unsuitable for that purpose, 
and the defects in it were discoverea as soon 
as the plaintiffs began to use it: Held, 
that they had no right after that, to continue 
making drills in expectation of recovering 
of the defendants, upon the warranty, the 
expenses or loss of profits. Draper v. Svotcty 
66 Barb. (N.Y.) 145. 

17. Statement of qnalitr. The mere 
description of iron sold, as miU iron, in a bill 
rendered to the purchaser, will not amount 
to a warranty thai the same is of the quality 
or grade described, but will be regaraed as 
a mere statement or expression of opinion 
as to the qualityi Caronddel Iron Works v. 
Moore, 78 III 65. 

18. Warranty by eomparison. Where 
upon a sale of coal the vendor warranted 
that it should be " of good quality and of as 
good quality as" certain coal then being 
landed **at the mills at Havens," in Mil- 
waukee, but, in fact, delivered coal of in- 
ferior quality, it was held that the warranty 



called for good coal in any event, eren 
though no place where coal was deUrefed 
could be identified as the "mills of Havens," 
mentioned in the contract. Pearson t. Mar* 
tin, 38 Wise 265. 

WASTE. 

1. Without impeaehaient of waite. 
The intent of this pnrase is that new minet 
may be opened and timber cut. The ten- 
ant under pretense of such clause attempting 
to pull doMm the castle, was enjoined. Fatte 
V. Bernard, I Salk. 161; S. C, 2 Vernon. 738. 

2. Tenant in eommon working ndnet. 

It is not destructive waste for a tenant in 
common of a coal mine to get, or to license 
another to get, the coals, ne, the working 
tenant, not appropriating to himself more 
than his share of the pro^eds. Job y. Pol- 
ton, L. R. 20 Eq. 84. 

8. Life tenant* The statutes of Peon* 
sylvania relating to waste forbid to tenants 
for life such acts as at common law consti- 
tute waste, except they be such as in the 
judgment of the common pleas, and aooord- 
in^ to the terms of the act of 1848, are re- 
quisite to *' the reasonable and necessaiy use 
and enjoyment " of the estate. Jrum t. 
Corod«,24Pa. St. 162. 

At common law the working of open 
mines by a tenant for life is not waste; nor 
is it waste in Pennsylvania. Id. 

4. Premmption— Life tenant. The 

charge of waste in mining against tenant for 
life must be made affirmatively to appear : 
the presumption is in favor of the tenant 
for me. Lynn's Appeal, 31 Pa. St 44 

6. Lease with perpetoal renewal* It 

seems that injunction in the nature of im 
estrepement to stay waste does not lie 
against a tenant for lives under lease con- 
taining covenants for perpetual renewal, 
unless there be a reservation in the lease. 
CalveH v. Oason, 2 Sch. & Lef. (Irish), 56a 

6. Threatg* The court of chancery has 
jurisdiction to stay waste in opening mues 
where the defendant has threatened toppea 
them and insi^ upon his right so n> do. 
Oibson V. Smith, 2 Atkyns, 182; S. C, Bar- 
nad. Ch. Rep. 497. 

It is not necessary to stay till waste it 
actually committed where the intention ap- 
pears. Id. 

Though no proof of waste appears, rcv^- 
sioner may have injunction wnere the ten- 
ant for life insists upon a right to open 
mines and it is proved that he has no sach 
right. Id. 

7. DomumtMlne. It is a question of de- 
gree, to be established by evidence, whether 
the working of a mine which has been for- 
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merly worked (a dormant mine) is waste or 
not. A distinction suggested between 
mines lately and mines long abandoned; be- 
tween a mine abandoned for want of imme- 
diate profit and a mine abandoned with a 
view to some "advantage to the property." 
Bagot y. Bagot, Ltggt v. Legge, 32 Beav. 
609; S. C, 33 L. J. Ch. 116. 

8. Clrenmstanceofneweoantry. The 
law of waste must be accommodated to the 
circumstances of a new and unsettled coun* 

Sr. (Virginia, 1818.) Fmdlay v. SmUh, 6 
unf. 134. 

9. Bemoral of mark. Plaintiff and 
defendant were tenants in common of a 
fishery, to use which a strip of land on the 
hank was necessary. On this land was a 
deposit of marl, valuable for agricultural 
purposes. Its removal was a benefit rather 
than otherwise to the fishery. Defendant 
dug it away and sold it a(|;ainst the will of 
his co-tenant: Held^ that it was not waste, 
but that defendant would be bound in a 
proper action to account for the proceeds of 
sales. Smith v. Sharpf 1 Busbee's Law, 91 
(S. Car.) 

10. Ilowager workingr mines. The 

ffeneral doctrine is, that where mines have 
been opened and worked during the life-time 
of the husband, the wife is dowable; but 
not in mines or strata not opened at alL It 
makes no difference that they may have been 
temporarily abandoned. If opened in the 
life-time of the husband, she may not only 
work them, but may construct new ap- 
proaches thereto. But is not waste in a 
widow to work mines opened by the heir 
before assignment of dower, and she is en- 
titled to dower in the profits in case the 
mines should be worked % the heir or owner 
of the fee before assignment of dower. 
Lt>\fer$ V. Henke, 73 DL 405. 

SeeTBxsPAfls. 



WATER. 

!• As land — ^Patent. — ^A stream is parcel 
of the land through which it flows, insepara- 
bly Anexed to the soil, afld the use of it 
M tn incident to the soil passes to the pat- 
entee. Union M. <«r M. Co, v. Ferrii, 2 Saw. 
C. C. 176. 

. 2. Charaeterlsties, as real estate. The 

right to water must be treated in this state 
M a right running with the land and as a 
Mrpor^ privilege bestowed upon the oc- 
cupier or appropriator of the soil, and as 
rach has none of the characteristics of mere 
pereonaltv. ffiU v. Neuman, 5 Cal. 445. 

From the policy of our laws, it has been 
held in this state to exist, without private 
ownership of the soil, upon the ground of 

27 



prior location upon the land or prior appro- 
priation and use of the water. Id. 

Justices of the peace have no jurisdiction 
to try a cause where there is an alleged in- 
jury arising out of a diversion of water from 
the naturalor artificial channel in which it 
is conducted. Id. 

8. Natnral wants. Possession of public 
land gives the ri^ht to the use of water 
flowing through it for natural wants, but 
does not confer the right to divert it, and 
prevent its running upon the adjoining land 
of another, who has taken the same ud sub- 
sequently, but before the attempt to cnange 
the course of the water. CrandaU v. Woock. 
8 Cal. 136. 

4. Against mining claim. Those who 
locate a minine claim and those who appro- 
priate water nave an e<^ual equity, and 
their rights must be decided by priority. 
Irwin V. PhiUipi, 5 Cal. 140; B. & W. L. C. 
727. 

5. Talnable stream stmek in mining. 

If a mining corporation, in the rightful 
prosecution of its business of mining, dis- 
close a flow of water which may be put to 
valuable uses, it may lawfully appropriate 
the same, or in any event may main- 
tain its claim to it against a mere tres- 
passer. CoU M. Co. V. Vitgmia W. Co., 1 
Saw. 470, 686, 

6. Common law Inapplieable on Paci* 
fie Slope. The common law in relation to 
rights in running water is not applicable, or 
is applicable only to a limitea extent, to 
the necessities of miners upon the public 
domain in the Pacific states and territories 
and is not adequate to their protection. 
The doctrine of the right of appropriation 
has been there recognized, by custom, ju- 
dicial sanction, and by the act of congress 
of July 26, 1866. Atduson v. Peterson, 20 
Wall 507; B. & W. L. C. 730; affirming^ 
1 Mont 561. 

This prior appropriation gives the better 
right to running waters to the extent nee- 
cessary for the uses to which the water is 
applied. Id. 

The common-law doctrine that water 
must flow in its natural channel casmot be 
applied in the case of the public mineral 
lands of California. Inrin v. Phillips, 5 
CaL 140; B. & W. L. C. 727. 

7. Neeessities of Pacifle Slope. The 

necessity and peculiar uses of water in Cal- 
ifornia and Nevada recognized by the court. 
Cole M. Co. V. Virginia W. Co., 1 Saw. 470^ 
686. 

8. Peenllar eonditions. The reason* 
which constitute the groundwork of the 
rules of the common law touching water 
rights have not lost their governing force in 
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the mineral regions of the state. The con- 
ditions to which we are called upon to apply 
those rules are changed rather than the 
rules themselres. mil v. Smithy 27 CaL 
476. 

• 9. Water rights, how aequired and 
held. The right to the use of a water- 
course in the public mineral lands, and the 
right to divert and use the wat^r taken 
therefrom, may he held, granted, abandoned 
or lost by the same means as a riffht of the 
same character issuing out of lan<u to which 
a private title exists. The right of the first 
appropriator may be lost by the adverse 
possession of another; and when such per- 
son has had the continued, uninterrupted 
and adverse enjoyment of the water, or of 
some certain portion of it. during the period 
limited by the statute of limitations for en- 
try upon lands, the law will presume a 
grant of the right so held and enjoyed by 
him. Yankee Jim's U. W, Co. v. Crary, 26 
CaL 504. 

10. Congressional reeognition of ens- 
toms* The ohject of the section of the act 
of congress of «July 26, 1866, concerning ap- 
propriation of water for mining and other 
purposes, was to recognize as valid the cus- 
tomary law which had grown up among the 
occupants of the public land (in the states 
and territories of the Pacific slope and 
Kocky mountains), and this law may be 
shown by evidence of the local customs, or 
state or territorial legislation and decisions. 
Basey v. Gallagher, 20 Wall. 670. 

11. The claim nsnfrnetnary. The 

right of the appropriator of water is usu- 
fructuary, is not in the corpus of the water, 
and continues only with its possession. 
Eddy V. Simpson, 3 CaL 249. 

12. The right to nse— Appropriation. 

Running water, so long as it continues to 
flow in its natural course, is not the subject 
of private ownership; but a right may be 
acouired to its use which will be regarded 
ana protected as property. Kidd v. Laird, 
15 CaL 16a 

18. First possession. The foundation 
of a right to water is the first possession. 
Eddy V. Simpson, 3 Cal. 249. 

14. Priority of appropriation. As be- 
tween two locators oi public land the rule 
qui prior est in tempore potior est in jure 
must always apply. CrandaU v. Woods, 8 
CaL 136. 

15. Test of priority of claim. Pos- 
session or actual appropriation must be the 
test of priority in all claims to the use of 
water, wherever such claims are not de- 
pendent on the ownership of the land 
through which the water flows. KeUy v. 



NaUma Water Co,, 6 CaL 106; KtmbaU t. 
OearhaH, 12 Id. 28. 

16. Appropriation. Water may be ap- 
propriated for the use of diflerent pursuila 
and employed at alternate periods by the 
diflerent appropriators. Simtk v. O^Harm, 
43 Cal. 371. 

17. Special appropriation. The tak- 
ing up 01 the waters of a stream for a spe- 
cial limited purpose is an appropriation of 
only so much of the water as is necessaiy 
for that particular purpose. The surplus 
ma^ be the subject of a new appropriation 
which will give to the second locator a ptr- 
amount right to the use of all the waters ti 
the stream not required for the specific 
purpose of the first appropriation. MeKks- 
ney v. Smith, 21 CaL 374. 

18. Snrplns after first appropriatioa. 

Plaintifls constructed a dam across Clear 
Creek and dug a ditch for some distance 
along its bank, by means of which all the 
waters of the stream were diverted and re- 
turned to the creek at a point half a mile 
below. The object of the diversion was to 
drain the channel of the stream below the 
dam and facilitate the worldn^ of a tract of 
mining claims ovmed by plaintiffs in the bed 
of the stream. SubsequentlT defendants 
dug a ditch at a point above, through which 
they diverted the waters of the stream for 
^neral mining purposes. Still later, plaint- 
iffs extended their ditch to other mlniiiff 
points and to agricultural land below, and 
used the water for mining and irrigating at 
these latter places. In an action by plaint- 
ifls to recover for injuries occasioned oy the 
diversion of defendants to the use of the 
water at the latter points to which plainti£&' 
ditch had been extended: Heid, that the 
prior right of plaintifls was limited to the 
use of the water for working their originsl 
claims in the bed of the stream; that as to 
the surplus above what was required for 
that particular purpose, defendants' right 
was paramount, and that plaintifiiB conki 
not recover. McKinney v. Smith, 21 CaL 374. 

19. Waste water. If two persons, one 
prior in point of time to the other, appro- 
priate water IK>m the same stream by mesas 
of ditches, and a third person turns water 
into the stream from his ditch, starting 
from another stream, without the intentioo 
of recapturing it, the water thus turned in 
becomes puoUci juris and belongs to the 
persons who appropriated the stream, ac- 
cording to their priority of right Davis ▼. 
Gale, 32 CaL 26. 

20. Snbseqnent location aboTC and he« 
low. The right of the first appropriator of 
water is protected from damage occasioned 
by subsequent locators above as well as be- 
low him. HiU v. King, 8 CaL 336. 



Digitized by 



Google 



WATER. 



403 



21. Rights of seeond appropriator. 

The subsequent appropriator oi water who 
acquires toe privilege of using the waste 
water of the prior appropriator, can be de- 
prived of the same at any time, unless the 
water has been returned into the original 
channel without any intention of recaption. 
Woolman v. Oarringer, I Mont 535, 

fiS. Purpose of appropriation. In con- 
troversies in the mining regions between 
the prior and subsequent appropriators of 
water, the question to be determined is, Has 
the use and enjoyment of the water for the 
purpose for which the first appropriator 
claims it been impaired by the acts of the 
subsequent claimant? Hill v. Smitht 27 
CaL 476. 

28. Draining dltoh. Where a ditch 
was cut by the grantors of plaintiff for the 
mere purpose of drainage and with no bona 
fidt intention of appropriating the water 
thus diverted to some useful object, and 
the ditches of defendant were built for the 
express purpose of appropriating such wa- 
ter: HtwL^ that the ^ntors of plaintiff had 
made no appropriation and had no priority. 
MaeriB v. BickntU, 7 Cal. 261. 

24. Change of first appropriation. If 

H., a miner, appropriated the water of a 
creek at a certain point, in 1865, and C. 
appropriated the same water above H. in 
1867, for the use of a mill, and returned the 
water into the creek, so that H. had the 
benefit thereof, H. has no right to change 
his point of diversion of the water in 1869, 
and appropriate it above C. 's mill and there- 
by deprive C. of the use of the water. Co- 
btmbia M, Co, v. UoUer, 1 Mont 296. 

25. Surplus— Snbseqnent appropriat- 
ors. Subsequent locators may appropriate 
the surplus waters of a stream left after a 
prior appropriation, and when the rights of 
such subsequent appropriators once attach, 
the prior appropriator cannot encroach 
upon them by extending his appropriation; 
nor can he enlarge his ditch or dam so as to 
retain what he originallv appropriated, if 
through intervening accidents (as the filling 
of the stream-bed with tailings) such en- 
largement would interfere with such in- 
tervening rights. Nevada W. Co. v. Powellt 
34 Cal. 109. 

In such a case, when a right has once 
Tested in the subsequent appropriator, the 
prior appropriator would be no more justi- 
fied in extending his claim, or chauj^j^ng the 
means of appropriation, to the prejudice of 
the second appropriator, than the latter 
would be in encroaching upon the prior 
rights of the first Id. 

2(1. Appropriation by tin*bonnders. 

A mine had, from before the time of living 
memory, been worked by tin-bounders, ac- 



cording to the custom of CJomwall, which 
enables any person to mark out a piece of 
waste ground, the owner of which does not 
choose to work the mines under it, and 
work them without the consent of the 
oii^'ner, yielding to the owner a share of the 
proceeds. The bounders had, from before 
the time of living memorv, used for the 
purpose of their works the water of an 
artificial water-course, arising in the land of 
another person. The bounders abandoned 
the mine in 1856, since which the owners 
had been in possession. A bill by the own- 
ers, to restrain the diversion of the water- 
course by the owner of the land in which it 
rose, was dismissed by the vice-chancellor, 
on the ground that there was no privity of 
estate Mtween the owners and the bound- 
ers, and that the owners, therefore, could 
not claim an easement by prescription, on 
the ground of their enjo^^ment of it Held, 
on appeal, that an injunction ought to 
be granted, for that it ought to w pre- 
sumed that a rifi^ht to use tne waters nad 
been acouired by arrangement with the 
owner oi the mine, as well as with the 
bounders. Ivimey v. Stocker, Law R 1 Ch. 
App. 396. 

27. Intervening appropriation. If 

one who has appropriated a jjart of the water 
of a stream to propel machinery at a point 
on the same, makes a conveyance of all his 
interest in the water of the stream to one 
who has a ditch above, he does not thereby 
lose his prior right to the water which flows 
down after the sale, as against one who ap- 
propriated the water of the stream below 
him after his appropriation, but before his 
sale. McDonald v. Askew, 29 CaL 200. 

28. Placers— Reasonable nse. The 

reasonableness of the use of water in placer 
mining is a question of fact for the jury. 
Esmond v. Chew, 16 Cal. 137. 

29. Reasonable use. The test of a 
reasonable use is whether the use works 
damage to the common right; and, as ap- 

Elied in this case, is whether the defendant 
as, after allowing him unlimited use for 
domestic and culinary purposes, so used the 
water as to cause "actual, material and 
substantial injury to the plaintiff,'' in the 
operation of his mill for reducing ores. 
union M. Co, v. Dangherg, 2 Saw. 4^. 

80. Use of drain water by strangers. 

No presumption of grant can arise against 
the mine-owners from the continued use of 
an artificial stream of water obtained by 
drainage from mines. Arkwrighi v. QeU, 5 
M. & W. 203, B. & W. L. C. 816. 

Such a stream may be rightfully cut off 
by a lower drain^ draining the mine at a 
greater depth, although the water had been 
used for manufacturing purposes for many 
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years, and had been granted by the owner 
of the surface to the parties so utilizinff it 
Id. 

81. Use for mill pnrposei* The inter- 
est in water acquired oy one who locates on 
the bank of a stream and appropriates the 
waters of the same for machinery, is not 
property in the water as such, but the right 
to tne momentum of its fall at the point of 
location and to the flow of the water in its 
natural course above. McLhnald v. Askew, 
29CaL200. 

8S. The light to age* A proprietor of 
land over which a stream of water nins has 
as against a lower proprietor the use of only 
so much of the stream as will not materially 
diminish its quantity or corrupt its quality. 
His right is not to be measured by the ne- 
cessities of his business (operating lead 
mines). Wheatley v. Chrisman, 24 Pa. St. 
298. 

88. Cluuige of nse* A person who has 
appropriated the water of a stream, and 
caused it to flow to a particular place by 
means of a ditch, for a special use, may 
afterwards change the use to which he first 
applied the water, and the place at which 
he used it, without losing his priority of 
right, as against one who has duff a ditch 
from the same stream before the change is 
made. Davis v. OaU, 32 Cal. 26. 

The transfer of the use of water from one 
locality to another does not forfeit the right 
Maeris v. BickneU, 7 CaL 261. 

84. Use and return. If A. is the owner 
of a ditch and of the ri^ht to divert and use 
the waters of a stream m the same, and B. 
diverts the waters of the stream at a point 
above A. 's ditch and uses them for mining, 
but turns them back into A.'s ditch at an- 
other point before A. has use for them, 
without material diminution in ^uantit^r or 
quality, A. has no cause of action against 
B. Yankee JMs U. W, Co, v. Crary, 25 
Cal. 604. 

85. Deterioration* As to the deteriora- 
tion in the quality of the water by reason of 
bein^ used for mining pur|)08es before it 
reaches the ditch of the prior locator, it 
must be deemed damnum absque injuria. 
Bear River Co, v. N, Y, M. Co,, 8 CaL 327. 

Anv other rule would involve an absolute 
prohibition of the use of all the water of a 
stream above any ditch supplied by it, in 
order to preserve the quality of a smaJl por- 
tion taken therefrom. Id. 

86. Expiration of use* Where the use 
for which water was appropriated has 
ceased the original appropriator has the 
right to hold it for sale. Fabian v. CoUins, 
2Mon.610. 



87* Use for colliery piirpo8et. An alle- 
gation that the plaintiff was possessed of 
mines, lands and premises, and of richt 
oneht to have had and enjoyed, and still of 
ri^t ought to have and enjoy, the water of 
a stream which had been used to flow aloqg 
side the said lands and premises, is not sup- 
ported by proof that the plaintiff was a 
lessee of mines under land adjoining the 
stream, with a grant from the surface owner 
of the use of the water for colliery punxsei. 
InsoU v. Jamee, 1 H. & N. 243. 

88* Adrerse use* If a lower riparian 
proprietor has by reason of an adverse ace 
oy aproprietor above, presumptively granted 
the use of the water to such upper pro|Brie- 
tor, such presumed grant affects only the 
land held by the lower proprietor at the 
time of the supposed origin of the grant; 
and he may arterwards purchase lands on 
the same stream and Mrill hold them unaf- 
fected by such presumed grant Uinom Jf. 
Co, v. Ferris, 2 Saw. 176. 

The use of water does not become adverse 
until it amounts to an actionable invauonof 
another's right. Id. 

89. Use for twenty-one years. Where 
the lower proprietor had a right by deed 
from the then upper proprietor to erect a 
dam on the land of the latter, for the diver- 
sion of water for watering his meadows, bat 
had actually used the water so diverted (by 
means of a ditch from the dam) for above 
twenty -five years in watering his stock: 
Held, that such use for over twenty-one 
years entitled him to it, and that he nri^t 
maintain suit against one claiming under 
the former upper proprietor for polluting iht 
stream so as to render it unfit for his cattle. 
WheaUey v. Chrisman, 24Pa. St 208. 

40. Water drained f^om mine, nseihy 
brewery* In the absence of a spedal cos- 
tom, amficial water-courses are not dis- 
tinguished in law from natural ones; and 
a title may be gained by twenty years' Jtsa, 
as well to the former as to the latter: 
Therefore, where mine-owners made an 
adit through their lands to drain the mine, 
which they afterwards ceased to woik, and 
the owner of a brewery, through whose 
premises the water flowed for twenty yean 
after the working had ceased, had during 
that time used it in brewing: HM, as against 
strangers to the title of the makers of the 
adit, that he thereby gained a right to the 
undisturbed enjoyment of the water, and 
that mines could not afterwards be so , 
worked as to pollute it Magor v. Chad- 
wiek, 11 Ad. & El. 671. 

Query, whether a universal practice in the 
neighborhood to resume the use of such adit ' 
waters, for raining purposes, after a long ' 
interval, might not have been set up in 
answer to the claim of easemoit, tbMby 
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raising tke inference that the party claim- 
ing used the*water» not of rignt, but only 
daring the accidental disuse of the adit, 
and with knowledge that the mine-owners 
reserved to themselves a power to recom- 
mence working, and thereby disturbing the 
waters. Id. 

41. Precipitating pits— U§en Ackim 
by the owner of a copper mine, who has 
used to sink pits on nis own land, to fill 
such pits with iron, to cover the same with 
water, pumped from the mine for the pur- 
pose of precipitating the copper contained 
m such water, and afterwarcbtoletoff such 
water impregnated with metallic substances 
into a water-course upon the land of another, 
is a claim to a water-course within section 
2 of 2 and 3 WilL 4,0. 71- Wfighi y. WU- 
Uanu, 1 M. & W. 77; S. C. 1 Gale 410; S. 
C. 1 Tyr. & Gy. 375. 

In a plea of forty years user under thai 
statute, it is sufficient to allege the user to 
have been before the commencement of the 
suit; it is not necessary to al1e&;e it to have 
been before the act complained of. Id. 

42. Dam. The right to use water neces- 
sarily implies a right to dan^ and detain it. 
Ortg<m Iron Co. v. TruUenger, 3 Oreg. 1. 

4S* Atwtemeiitofdam. Where a party 
attempts to construct a dam on a creek, for 
the purpose of diverting the water at that 
point, and such diversion is illegal as 
against another party, who has a dam lower 
down, the latter may oust the former from 
the possession of the ground at that point, 
and prevent the construction of the dam. 
BuUe T. M. Co. v. Morgan, 19 CaL 609. 

44. Entry to abate water-eonrse after 
lleeiiae reroked. The plaintiffs by parol 
license from L. and from the defendant, 
constructed a water-course, and thereby 
discharged the water from their own mines 
across the land of L., and thence across the 
land of the defendant. -The defendant, 
having revoked his license upon the plaint- 
iff's refusal to discontinue using the water- 
course, entered upon the land of L. at a 
spot near the boundary between it and the 
land of the plaintiffs, and obstructed the 
water-course. The defendant by stopping 
the water-course on his own land would 
have done less damage to the plaintiffs 
than was actually done, but more damage 
to L. and possibly some damage to the 
public. Held (affirming the judgment of 
the court below), that the water-course was 
obstructed in a reasonable manner, inas- 
much as the convenience of the plaintiffs, 
who after revocation of the license were 
wrong-doers, was subordinate to the con- 
venience of innocent third persons and of 
the publia Boberts v. Rose, 3 H. & C. 162; 



33 L. J. Ex. 1, 241, affirmed 4 H. & C. 103; 
L. R. I Ex. 82; 35 L. J. Ex. 62. 

45* Baiging dam* Where a party has 
appropriated tne waters of a stream for ditch 
purposes by means of a dam, and afterwards 
the stream becomes so filled with tailings, 
from workings above, that it becomes neces- 
sai^ to raise the dam to secure the water, 
it ooes not follow that he has the right so 
to raise the dam because of such unforeseen 
changes in the condition of the stream. 
Nevada W. Co. v. PoweU, 34 Cal. 109. 

If such further act of appropriation cause 
injury to intervening appropriations, such 
intervening appropriations must be con- 
sidered as prior thereto: the party attempt* 
ing to raise such dam cannot do so upon the 
ground of its being a necessity, in order to 
secure onl^ the full extent of his original 
appropriation. Id. 

The appropriation carried with it the 
right to erect all works necessary to the 
enjo^rment of the water: but that appro- 
priation bein^ complete and acted on, sub- 
sequent locations could be made by others 
based upon the extent of that established 
appropriation, ** unless there was something 
which manifested a further right'' Id. 

46. Baising dam— Backwater* Plain- 
tiffs owned certain mining claims and a 
quartz lode on the banks of a stream above 
the mill and dam of defendant. Defendant 
commenced raising his dam two feet higher. 
Plaintiffs brought suit against defendant, 
alleging that the addition of two feet 
to aefendant*s dam was a nuisance, and 
would back the water upon plain tiffii' claims 
and thus prevent them from working them, 
and would also destroy their water privi- 
lege for a quart! mill which they intended 
to construct: Held, that the action was pre- 
mature, and that the demurrer to the com- 
plaint on the ground that the complaint did 
not state facto sufficient to constitute a 
cause of action was properly sustained. 
Harvey v. ChOton, 11 Cal. 114. 

47* Diminntlon of snppljr. The first 
appropriator of water for mining purposes 
is entitled to have the water ffow, without 
material interruption, in its natural chan- 
nel Bear River Co. v. N, Y. Mining Co., 
8 CaL 327; Mokelumne HillCo. v. Woodhwry, 
10 CaL 185. 

He is entitled to the water so undiminish- 
ed in quantitjr as to leave sufficient to fill 
his canal or ditch as it existed at the time of 
Bubsenuent appropriations of the stream 
above nim. la 

The prior appropriator of a stream of 
water for minmg purposes has a right to 
have the water flow down above the point 
of his appropriation, without inierruption 
or diminution in quantity. Phxnix n. Co. 
V. Fletcher, 23 CaL 482. 
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48. Sensible dlmliiatlon. The deten- 
tion of water resulting in its final diminu- 
tion to the extent of five per cent is not a 
case of '*de nitittmta," etc ; but a sensible in- 
jury for which an action will lie. So held 
as to water taken from an artificial water- 
course supplied from coal mines. Wood v. 
Wattd, 3 Ex. 748. 

49. Dlmlnntlon by seeond approprU- 
tor* What diminution or deterioration wiU 
constitute an invasion of the rights of the 
first appropriator of water will depend upon 
the special circumstances of each case; and 
in controversies between him and parties 
Bubseouently claiming the water the ques- 
tion tor determination is, whether his 
use and enjoyment of the water to the 
extent of his original appropriation have 
been impaired by the acts of the other par- 
ties. AtchUon V. Peterdon, 20 Wall 507; 
B. & W. L. C. 7dO; affirming 1 Mout. 561. 

60. iDterraptlonof flow* The owners 
of a ditch, by which the waters of a stream 
have been first appropriated, are entitled to 
recover damages for injury or loss sustained, 
caused by dams or other obstructions hav- 
ing been erected on the stream, above the 
head of the ditch, by which the regularity 
of the flow of its waters is so disturbed as 
to cause actual injuiy or loss to the proprie- 
tors of the ditch, ifatoma W. tt M, Co. v. 
McCoy, 23 Cal. 491. 

61. Hydranlle-~I]Teir<ilAr flow. One 

who enters upon a stream of water above 
the prior appropriator and erects hydraulic 
works, must so construct them as not to 
impede the regularity of the flow of the 
water, if its irregular flow would injure the 
first appropriator. PhcmixW, Co. v. Fletcher, 
23 Cal. 482. 

A mere temporary or trivial irregularity 
in the flow of the water, such as does not 
cause actual injury to the prior appropriator 
below, will not be actionable; but if a sen- 
sible or positive injury be caused, such as 
would diminish the value of the water 
right, an action will lie, not only to recover 
damages, but to enjoin the future commis- 
sion of the wrong. Id. 

62. ArermeDt of pogsession. In an 

action for damages for diverting water from 
a mill, an averment of possession of the 
land and mUl is sufficient without averring 
prior appropriation or riparian rights, as 
against a trespasser. McDonald v. Bear 
i?»werCo., 13 Cal. 221. 

68. Admission of dlrerslon. A denial 
that defendante ** wrongfully and ille^lly " 
diverted certain water is an admission of 
the act of diversion. HarrU v. Shontz, 1 
Mont. 212. 



64. DlTenlon— Pleadlnf • A complaint 
alleging that plaintiffs are thcT owners and 
in possession of certain mining claims on a 
certain stream, and are entitl^ to the nat- * 
ural flow of the waters of the stream, which 
have been diverted to their injury by de- 
fendants, sets forth a sufficient cauise of ac- 
tion. Leigh Co. v. Independent DUch Co., 8 
CaL323. 

It 18 not necessary that the complaint 
should further allege an appropriation of 
the water or an ownership tnereef. Id. 

66. Changliig point of dlrenloB* A 

person appropriating and diverting the 
water of a stream at a given point, cannot 
afterwards change the point of diversion to 
the prejudice of a subsequent locator. 
Btttte T. M. Po. y. Morgan, 1 9 CaL OOft 

66. Danuifre for dlTersloa* A verdict 
for damages in an action at law for diver- 
sion of water does not establish the quan- 
tity of water to which plaintiffs are entitled, 
nor is it to be presumed that the whole 
number of inches claimed in their com- 
plaint was proved to and found by the jury; 
and the averment of such former recovery 
is not of itself sufficient to support an in- 
junction acainst further diversion. Jfe- 
Donald v. Bear River Co., 15 CaL 145. 

67. No dlrerslon firom a dlt^ wbllo 
ehoked* In an action for diverting water 
from the plaintiff's ditch, where b<Sh par- 
ties claimed in part the waters of the i 
same stream: Held, that defendant wafi not ' 
liable for deficiency of water in plaintiffs | 
ditch, unless defendant was diverting more 
water than he was entitled to, at the pre- I 
cise time that such deficiency existed. l 
Brown y. SmiUh, 10 Cal. 508. ' 

Held further, that i^aintiff ooukl not j 
recover for alleged diversion of water from 
one of his ditches, if the jury believed that I 
at the time of the alleged diversion suck i 
ditch was so filled up with tailings that it 
was incapable of cairying off the water it- j 
self. Id. 

68. Joint llAblUty for dlrerslon. For 

the diversion of water, defendante are joint- I 
ly and severally liable, and the giantmg ol 
separate trials is discretionary with the 
court Towntky v. HombuckU, 2 Mont 580L j 

59. Side canyons. A j^neral aliegattoii 
in a complaint for the diversion of water 
that plaintiffs were entitled to all the water 
flowing into the canyon at the head of their 
ditch, entitles them to prove a diversion of 
water from the smaller branches of the 
canyon su] 
V. union 



ipplying water to that point Pried 
Canal Co., 6 CaL 17a 



60. Complmlnt for dlrerslon. 

lOftl 



The 



gravamen ot the complaint beinff the diver- 
sion of water, plaintiff may aUege in the 
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same count the actual diversion of water 
by dams erected by defendant, and the 
further obstruction to the flow of water in 
plaintiif 's ditch, by sediment from defend- 
ant's waste gates. Oale y. Tuolumne Water 
Co., 14 CaL 25. 

61. Sabterranean " stream >> — Prior 

use* A valuable spring ceased to flow 
after the erectiofl of a laige pump at a 
copper mine above and about five hundred 
and fifty yards distant. Held, that where 
a subterranean flow of water has become 
so well defined as to constitute a regular 
and constant stream, the owner of the land 
through which it flows may not divert or 
destroy it to the injury of the person below, 
on whose land it issues in the form of a 
spring. But where the spring depends for 
its supply upon percolation through the 
land of the owner above, and in the use of 
the land for mining the spring is destroyed, 
such owner is not liable, unless the injury 
was caused by malice or negligence. The 
prior use of the spring for the uses of a 
tannery, conferred no right of servitude 
over or through the land of an adjoining 
proprietor; nor would the enjoyment of the 
spring raise any presumption of a grant, 
for no presumption would arise against the 
owner until it was shown that the exercise 
of the privilege interfered with his rights in 
such manner as to entitle him to legal 
redress. WhecUley y. Bough, 25 Pa. St. 528. 

62. Underground flow. The owner of 
land through which water flows or per- 
colates in an underground course, has no 
right or interest in it which will enable him 
to maintain an action against a land-owner, 
who by mining in the usual manner on his 
own land drains away the water from the 
spring or well of the owner of the neighbor- 
ing land and leaves it dry. Acton v. Blun- 
dell, 12 M. & W. 324; B. & W. L.C. 758. 

Query: If the well had been ancient, 
whether the law would be difterent Id. 

Where by the mining upon adjoining 
land a spring or well is dramed, it is ddm- 
num absque ti^uria. Id. 

68. Drain water. Where water from 
coal mines had been permitted for more 
than sixty years to pass through a covered 
drain, forming an artificial underground 
water-course: HeUl^ that the propnetor of 
mills who had made use of such water {for 
less than twenty years) could not maintain 
an action ag^ainst a person through whose 
land such mine drain {sough) pas^ in its 
course for the diversion of the water, as he 
was under no obligation to permit it to run 
through his land; although such party 
claims no right to such water or water- 
course through or from the mine-owner. 
Wood y. Waud, 3 Ex. 748. 



But an action lies in such case for the 
pollution of the water, or for its detention 
accompanied with an injury. Id. 

64. Mine water drained into stream. 

After water drained from a colliery and 
carried by an artificial water-course into a 
natural stream has mingled with the water 
of that stream it becomes a part of it, and 
no distinction can then be made between 
the original stream and such accessions to 
it. Wood v. Waud, 3 Ex. 748. 

65. Eseape— Beelamation. When the 
water of a stream leaves the possession of a 
party, all his right to and mterest in it is 
gone. Eddy v. Simpeon, 3 Cal. 249. 

Where the approjjriator of the water of a 
stream has suffered it, after use in his ditch, 
to escape and flow into another natural 
stream, he cannot claim the water any 
further, nor take an equivalent amount 
from the latter stream upon the ground of 
his having caused an accession to the body 
of that stream. Id. 

66. Reclamation after flowing Iwek 
into natural stream. Where water from 
an artificial ditch is turned into a natural 
water-course and mingled with natural 
waters of the stream for the purpose of con- 
ducting it to another point to be there used, 
it is not thereby abandoned, but may be 
taken out and used by the party thus con- 
ducting it, so that he do not in so doing 
diminish the quantity of the natural waters 
of the stream to the injury of those who 
have previously appropnateid such natural 
waters. Butte Canal ds Ditch Co. v. Vaughn, 
11 Cal. 143. 

The burden of proof devolves on the party 
thus mingling the water belonging to him, 
with that appropriated by others. He can 
only claim the quantity to which he 
establishes his right o^ decisive proof. The 
enforcement of bis right must leave the 
opposite party in the use of the full quan- 
tity to wnich he was originally entitleo. Id. 

67. Carrying water through appro- 
priated stream. Where defendants had 
Drought water from foreini sources into a 
stream where plaintiff haa a prior right by 
appropriation, with the intention of diverting 
it at a point below, the court instructed that 
they could so divert it, " less such amount 
as might be lost bv evaporation and other 
like causes," as defendants requested, but 
added that they could not so reclaim the 
water as to diminish the quantity to 
which plaintiff was entitled as a prior lo- 
cator. The instruction was held to have 
been properly explained, as in its original 
shape it was too general Burnett v. White- 
sides, 15 CaL 35. 

The jury in such case having found plaint- 
iff entitled to the use of so much water as 
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would run in a ditch of a certain ouiacity, 
jud^ent was lo entered and defendant 
enjoined from diverting the same : Betd, 
that the judgment was not erroneous in 
failing to mention or distinguish hetween 
the water of the stream and the water 
brought into it by defendants. Id. 

68. Extension of flame to preyent 
recaption of tlie water. Plaintiff dug a 
ditch below defendant's hydraulic workings 
to catch the water partly natural to the 
ravine and partly brought there by defend- 
ant, which escaped from defendant's flume, 
whereupon defendant extended his flume 
below the head of the ditch« so as to pre- 
vent the utilisation of the water by plaint- 
iff. Plaintiff^s ditch was within the lines of 
defendant's claims, but below their works, 
and on ground asserted to be worthless for 
mining purposes: Held, that defendant 
had a rignt to extend his flume whether it 
subserved anv useful purpose or not. 2. 
That plaintiff had no rignt to build his 
ditch on defendant's claim. Correa v. /Vie- 
ta«, 42 CaL 339. 

69. Incidental ive to preserve the 
flume* Where parties have appropriated 
the waters of a stream and obtained the 
prior right by the commencement and par- 
tial completion of a ditch and flume, tney 
have the right to use so much of the water 
as Lb necessary to preserve their flume from 
mjury while m the process of construction. 
Weaver v. Conger, 10 CaL 233. 

70. Relation of mine-owner to gnrfiwe 
streams. It seems that a party having a 
eoal mine worked below the level of a water- 
course ought to be in no worse position with 
relation to a party tampering with the 
water of such stream, to the injury of the 
co&l mine, than a surface riparian proprie- 
tor. Crompton v. Lea, L. R. 19 Eq. 115. 

71. Rigiit of mining dalm to l>od of 
stream* A prior locator of a mining claim 
on the bank of a stream has the right to the 
use of the bed of the stream for the purpose 
of flnming or working his claim, and any 
subsequent erection, dam or embankment 
which will turn the water back upon such 
claim, or hinder it from being worked with 
flumes or other necessary means or appli- 
ances, is an encroachment upon the ngnts 
of said party, and he is entitled to recover 
the damages consequent on such obstruc- 
tions. Sims V. Smith, 7 CaL 148. 

72* Canyon— Natural Channel* Anal- 
legation that a certain canyon is the natural 
and proper channel and outlet for the water 
and tailmgs from plaintifls' claims is not an 
averment that they have the right to the 
use of the canyon to convey the water and 
tailings, nor equivalent to such averment. 



SUmer.Bumqme, 40 CmL^iS; & C. 46CiL 
218. 

78* Canyon Claim* In an action to 
abate a nuisance and for damages, founded 
on section 249 of the practice act, pUuntifii 
charged in their complaint that the alleged 
nuisance was causea by the erection sad 
maintenance by defendants of a dam acnM 
a cannon on which plaintifib* mining dsim 
was situated, and oelow their daim, by 
which the outlet for the water and tsilings 
from their claims was obstructed to such an 
extent as to render its working impractica- 
ble. To which the defendants replied, ad- 
mitting in effect the erection of the dam 
and its effect upon the work of the pUuii* 
tiffs, but denyinff plaintiflb' title to the min- 
ing ground, or their right to work the same, 
and alleging that the ground worked by 
plaintiffs was, in fact, a part of their clain; 
and that the dam was erected for the pur- 
pose of working their claim, which cooM 
not be worked without it: Beld, by tbs 
court, that to enable the plaintiffs to re- 
cover, thev must show: 1. That they own 
the ground claimed by them; 2. That the 
dam prevented their working it to advaa- 
tage; 3. Alternatively, that oe^ndants had 
no title to the bed of the cafton, or, if they 
had, that their right was acquired subse- 
quently to that of the plaintiffs, or, if prior, 
that the dam was not needed to enable de- 
fendants to woric to advantage. Stone v. 
Bumptu. 40 CaL 428; & C, 46 CaL 21& 

Although the plaintifis miffht own the 
ground claimed by them, yet, if the defend- 
ants had the prior riffht to mine, and coold 
not mine without the dam, the plaintiflii 
cannot recover. It is a case of <iatiiiiiaii 
absque tf^rto. Id. 

74. Coal washinifs* That water wifl 
naturally descend is entirely consisteot 
with its descent being so oompdled, con- 
trolled or directed in a particular instance 
by human agency as to work an injurv to 
lands lying below, which would not other- 
wise have resulted. Bobmson v. Black Dm- 
mond CoalCo., 50 CaL 460. 

75* Pres^iption to flood lands* To ac- 
quire aprescriptiverighttooverflowthe lands 
of another, there must have been an uninter- 
rupted enjoyment, under claim of right, for 
a period of five years; there must have 
been an actual occupation by the flow of 
water, to the knowledge of the owner, and 
such as to occasion damage and eive him a 
right of action; and there must nave beoi 
such a use of the premises and such dam- 
age as will raise a presumption that the 
owner would not have submitted to it unless 
the other party had acquired a right so to 
use it. Orig^ v. Char Lake W, W. Co,, 46 
CaL 396. 
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76. Prescription aet. A rig^t to the 
flow of water along an artificial cut over 
the soil of another cannot be acquired 
under the prescription act, 2 and 3 W. 4, 
c 71, unless the circumstances under which 
the cut was made show that it was in- 
tended to be of a permanent character. 
€faved v. Martyn, 19 C. B. N. S. 732. 

77. Tin-bounds diteii. A prescriptive 
right to an artificial stream of water, made 
for purposes of tin bounders, cannot be 
acqnirea by twenty years* user when there 
has been no abcmdonment of the water by 
the miners during that time. Oaved v. 
MaHyn, 19 C. B. N. S. 732. 

78. In^ories from— Mine flooded b/ 
resenroir. Where the owner of lana, 
without wilfulness or negligence, uses his 
land in the ordinary manner of its use, 
though mischief should thereby be occa- 
sioned to hb neighbor, he will not be liable 
in damages. But if he bring upon his land 
anything which would not naturally come 
upon it, and which is in itself dangerous, 
and may become mischievous if not kept 
under proper control, though in so doing he 
may act without persontd wilfulness or 
ne^gence, he will oe liable in damages for 
any mischief thereby occasioned. A. was 
the lessee of mines; B. was the owner of a 
mill standing on land adjoining that under 
which the mines were worked. B. desired 
to construct a reservoir, and employed com- 
petent persons, an engineer and a contract- 
or, to construct it. A. had worked his 
mines up to a spot where there were certain 
old passages ot disused mines. These pas- 
sages were connected with vertical shafts 
which communicated with the land above, 
and which had also been out of use for 
years, and were apparently filled with marl 
and the earth from surrounding laud. No 
care was taken by the engineer or the con- 
tractor to block up these shafts, and shortly 
after water had oeeif introduced into the 
reservoir it broke through some of the 
shafts, flowed through the old passages and 
flooded A's mine: Held, that the defendant, 
R, was liable for the injury, as having 
brought a thing upon his land which was 
capaBle of mischief if not there retained, 
and against any consequence of its escape: 
though without negligjence, he must be re- 
sponsible to parties injured. Ry lands v. 
FUtcher, L. R. 3 H. L. 330, aflfirming S. C. 
L. R. 1 Ex. 265. 

79. Copper-works* The permission for 
a long course of time to the owners of cop- 
per-works to use water convenient but not 
absolutely indispensable to their works 
from a canal, by the owners of the canal, 
upon consideration of the good-will and 
freight of the copper-works, in the shape 
of a mutual understanding but continued 



for many years, does not create any equita- 
ble right nor amount to a license. AlUer, had 
expenditures been made with the knowledge 
of the canal-owners for the operation of 
works to which such supply of water was 
the only resource. Bankart v. Tennant, L. 
R. 10 E^. 141. 

80. Ii^nry from water sold by ditdi- 
owner. where K. discharged water from 
his ditch above R.'s land in such place that 
it naturall}r would and did flow over and 
upon and injure R.'s land, K. is responsi- 
ble for such injury; nor can K. shield him- 
self from this responsibility because he may 
have sold this water at such place to miners, 
by whom it was used for mining purposes 
before, in the course of its flow, it reached 
R. 's land and occasioned such in j ury. JOch- 
ardson v. JTter, 34 Cal. 63. 

81. Joint wron^ -doers. In such case, 
the fact that the miners so usin^ the water 
contributed to and enhanced the injury sus- 
tained, and are joint tort feasors with E., 
will not relieve K. from his liability or afiect 
its measure. Id. 

82* Tiireatened snlisidence. Where 
mining operations have been carried so far 
as to cause the subsidence of land and of 
the bed of a stream flowing over it, persons 
claiming rights in the water of the stream 
are not precipitate in bringing a biU to pre- 
vent obvious consequences, although no 
actual injury or deprivation of the water 
has yet happened. Ekotll v. Crcwther, 31 
Beav. 163. 

88. Conreranee. A water right is, un- 
der the law of Montana, ''such a species of 
realty'' as to require for its transfer the 
same form and solemnity as 4he conveyance 
"of other real estate." BarUey v. ^'le/dbs, 

2 Mont 59. 

84. Grant oL « below tlie mill." The 

grant of "all the water which naturally 
flows" ** below the mill" means the water as 
it flows from the mill-wheel, the mill being 
in operation. Oregon Iron Co, v. Ti'uUenger, 

3 Or. 1. 

85. Prerions riglit of action* The 

conveyance of a water claim does not trans- 
fer the right of action for damages for the 
past ille^ use of the water. Kimball v. 
OearhaH, 12 CaL 28. 

86. Ownership of water. Where, in 
an action for damages to a mining claim by 
leakage from defendant's ditch, plaintiff 
asked a witness: "Did you see water splay- 
ing over the flume ? " Defendant was allow- 
ed, in cross-examination, to ask: "Whose 
water was that you saw splashing over the 
flume?" although the question might be 
considered as going to the ownership of the 
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water. Jackson v. Feather Bwer Co,, 14 
Cal. 19. 

87. Insiifflcieiit notice. The notice of 
intention to appropriate water must be 
suificient to put a prudent man upon in- 
quiry. KimbaU v. Oearhart, 12 CaL 28. 

88. Reserratlon of right in deed— In- 
corporeal hereditamentg. A. grHnted to 
B. a certain tract of land, "excepting and 
reserving out of the lands *' besides mines, 
all streams upon the premises with the soil 
under the same, with tne privilege of erecting 
mil Is and dams, * 'and also such part of the said 
land as may by the said dams be overflowed 
with water." Afterwards B. conveyed to C. 
a portion of the same tract with a similar 
reservation. C. built a dam which flowed 
back upon the land of B. , and being sued 
in case by B., urged in defense that the land 
so overflowed was included in the exception 
of the grant from A. to B., and so never 
passed to B. And further pleaded a parol 
license from A. to overflow the land: Held, 
1. That the direct interest in the soil had 
passed by the deed from A. to B. ; 2. That 
until A., the first grantor, had exercised his 
right, and erected dams, the reservation was 
inoperative, and considered strictly as an 
exception was void for uncertainty, and an 
action was maintainable against the latter 
fi[rantee by his grantor; 3. That the parol 
license from A. to C. to erect the dams was 
inoperative, as such right, being an incor- 
poreal hereditament, could only pass by deed. 
Tkompaon v. Gregory, 4 Johnson, 81; 4 Am. 
Dec 265. 

See Appropbiation, Ditches, Drainags, 
Irrigation. 

WAT. 

1. Incident to riglit to mine* Per- 
mission to take stone from a ledge on 
plaintiff's land, implies a license to carry 
the stone across the land, if necessary to 
the use intended, doing no needless dam- 
age. Clark V. Vermont A C. R. R, Co., 28 
Yt 103. 

2. ^^I^ecessary or expedient." The 

power, given in various acts, enabling the 
proprietor of a mineral district to make 
roaos and railways when he shall find it 
"necessary or expedient," over lands of 
other persons, from his mines to the canal, 
does not restrict him to the shortest practi- 
cable route, but enables him to adopt any 
more circuitous route which, in the bona 
fide exercise of his judgment, he may find 
expedient, provided the point at which he 
joins the canal is within four miles of the 
boundary of his estate. Richards y, Richards, 
lJohnson(£ng.), 255. 

Under a power to proprietor of mines to 
make a road or railroad when ''necessary 



or expedient," the fact of saving time by 
avoiding a lock in uniting with a canal is a 
sufficient reason for not adopting the least 
circuitous route. Id. 

8. Test of oonrenienee. A private act 
of parliament for inclosing the waste lands 
of a manor reserved to the lord and hia 
assigns all mines, etc. together with all 
convenient and necessary ways, etc, then 
already made, or thereafter to be made, 
and liberty of laying wagon ways, etc, at 
his or their free will and pleasure, to do all 
such other works, acts and things as might 
be necessary or convenient for the full and 
complete enjoyment thereof, in as fall, 
ample and beneficial a manner as if that 
act had not been made An action of tres- 
pass having been brought against the lord's 
assignee for la3rin£[ a wa^on way over one 
of the allotments in an improper direction 
and manner, it was held, that the real 
question to be decided by the jury wm, 
whether the wagon way had been laid in 
such a direction as a person of reasonaUe 
skill would have selected, and whether the 
mode adopted was such as a prudent person 
would have adopted if he had been making 
the road over his own land, and not over 
the land of another. Abson y. Fentony 1 B. 
& C. 195. 

4. Orer land of strangers, ^liere 

a convenient way leave is reserved for 
the operation of collieries, the fact that 
a railroad has been constructed in exer- 
cise of such reservation by trespaasing 
upon the lands of third parties does not 
affect the right, the question being only 
whether such location was properly exer- 
cised with reference to its convenience to 
the situation and outlet of the colliery. 
£>and y. Kmgscote, 6 M. & W. 174 

5. Resenration of mines and way lesTO 
construed • The Dean and Clia|)ter of 
Durham, being seise^ in fee of lands in that 
county, demised them, in 1832, to W., by 
indenture between them and him, contain- 
ing this clause: "Except and always re- 
serving out of this present lease, indenture 
or grant, the woods, underwood and trees 
now ^win^, or hereafter to grow, upon 
the said demised premises, and the ]nine^ 
quarries and seams of clay within and 
under the same, with full and free authority 
and power to cut down, take and cany 
away the said wood and trees, and to di^ 
win, work, get and carry away the said 
mines, quarries and seams of clay, with free 
ingress, egress and regress, way leave and 
passage, to and from the same, or to or 
irom any other mines, quarries, seams of 
clay, lands and ^unds, on foot and on 
horseback, and with carts and all manner 
of carriages, and also all necessary and 
convenient ways, passages, conveniences, 
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privileges and powers whatsoever for the 
purposes aforesaid, and particularly of lay- 
ing, making and granting wagon waj or 
wagon ways m and over the said premises, 
or any part thereof, paying reasonable 
damages tor spoil of ground to be hereby 
done. Afterwards the lessors granted to 
a railway companv, for a term, liberty to 
enter the demised lands, and to make and 
maintain a double main road or way over 
them, in a specified line, and to use and 
grant the use of such way for the convey- 
ance of passengers, coids and eoods: Held, 
1. That the right reserved to the Dean and 
Chapter was only that of making and using 
ways and granting way leaves for the pur- 
pcHse of getting the excepted wood and 
minerals; not for general purposes, nor for 
carrying coals ana minerab from whatever 
mines gotten; nor for carrying coals and 
minerals of their own, gotten elsewhere 
than on the demised land; 2. But that if 
the road, when made, was such as the 
reservation authorized, the intention to use 
it for a purpose not authorized was no 
ground for an action by the reversioner, 
though if the intent were carried into efifect 
the tenant might be entitled to bring tres- 
pass; 3. That the proper questions for the 
lury were, whether when the road was 
'ormed, it had become necessary or expedi- 
ent for the railway company to make a 
road for the purpose of getting the excepted 
minerals; and, it so, whether the road made 
was a proper road for that purpose, assum- 
ing that it would be used tor no other, and 
that if either question were answered in 
the negative, plaintiff might recover 
damages for any injury caused by the rail- 
way, of sufficient permanence to affect the 
reversion; 4. That the right retained by 
the Dean and Chapter under the indenture 
was not properly a subject of exception or 
reservation, but an easement newly created 
by way of grant from the lessee. Durham 
d: S. A Co. V. Walker, 2 Q. B. 940; S. C. 
2 G. & D. 326. 

6. Snfflcient way leare. A sufficient 
way leave must include such description of 
way leave and in such a direction as will be 
reasonably sufficient to enable the coal 
owner to get from time to time all the 
seams of coal at a reasonable profit. Dand 
V. Kingacote, 6 M. & W. 174. 

7. Abuse of the right. Where the 
surveyors of highways are empowered to 
take stone from quames and to make a way 
for the carriage of them, a wanton or ma- 
licious exercise of the right will give a cause 
of action for damages, in addition to the 
statutory award of compensation. Boyfield 
V. Porter, 13 East, 200. 

8. Right limited to special nse* A 

right of way may be limited to agricultural 



pur])06es, and so as to exclude the right to 
use it for the carriage of coals. Cowling v. 
Higginson, 4 M. & W. 245. 

9. License ~ Dedication. Where the 
owner of land agreed with an iron company 
and with the inhabitants of a hamlet repair- 
ing its own roads, that a way over such land 
should be open to carriages, that the com- 
pany shoula pay him Sve shillings a year 
and furnish cinders for repairs to oe made 
by the inhabitants, and thereupon the way 
was so left open for nineteen years, at the 
end of which time the passage was inter- 
rupted and the interruption acquiesced in for 
five years: Held, not a dedication but a 
license only, revocable on breach of the 
agreement. Barradough v. Johnson, 8 Ad. 
& £1. 99. 

10. Limited and reToeable license. 

Where a land-owner suffered the public to 
use, for several years, a road through his 
estate for all purposes except that of carry- 
ing coals: Held, that this was either a lim- 
ited dedication of the road to the public or 
no dedication at all, amounting only to a 
license revocable; and that a person carrying 
coals along the road, after notice not to do so 
was a trespasser. Stafford v. Coyney, 7 B. 
& C. 267. 

11« Carriage of foreign minerals. A 

lease of waste land of a manor recently in- 
closed by the lessee contained a reservation 
to the lessor, the lord of the manor, of the 
mines and quarries, with full power to win 
and work the same, with free way leave 
and passage to, from and alon^ the same, 
on foot or on horseback, with ail manner of 
carriages, and a covenant by the lessor that 
in woridng the mines and using the liber- 
ties and privileges reserved, he would do as 
little damage and spoil to the soil and herb- 
age of the premises demised as he conven- 
iently could do: Held, that the lessor and 
those claiming under him were entitled not 
merely to a right of way for the purpose of 
working the reserved minerals, out to an 
absolute way leave, which might rightfully 
be used for the purpose of working minerals 
not under the demised property. Proud v. 
Batea, 34 L. J. Ch. 406; S. C, 13 L. T. N. 
S. 61. 

12. CoTcnant for coal carriage run- 
ning with the land. An agreement was 
entered into by the plaintiff and Lee to 
ffrant a lease of twenty-one vears to the 
Messrs. Barters of certain land for the pur- 
pose of forming a railway. A covenant was 
inserted that the Barters, tneir executors, 
administrators and assigns, should carry 
over the railway all coa& gotten by them 
from the Batfield colliery, and also all coal 
they should obtain from any other mines 
they might afterwards work in the town- 
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shiD of Stanley, Paying 2d for every ton of 
coal so carried. Tne plaintiff became the 
aole owner of the land demised. The Bar- 
ters assigned all their interest in the agree- 
ment to the defendants, who refused to pay 
the 2d per ton upon any other coal tnan 
that obtained from the Hatfield colliery, 
and used another railway for such other 
coal : HM^ that the covenant ran with the 
land, and the defendants were bound by it 
Hemmingway v. Femamdix, 12 L. J. Ch. 
190. 

18. Coke— Prodaee of mines. An in- 

closure act reserved to the lord of the nuinor 
his rights to mines and minerals in certain 
lands, with liberty to make ways along 
certain commons, and to do every act then 
or thereafter in use for working the mines 
and quarries therein, and carrying away the 
minerals, and for carrying the '* coals and 
produce of any other mines and minerals 
from or under anv other lands:*' HM, that 
this gave the lord the power to convey coke 
along a railway which he had made on the 
commons, coke being a produce of a mine, 
and the word " other '* meaning not other 
than coals, but other than the mines and 
minerals mentioned in a former clause. 
Bowes V. Ravenmoorih^ 29 Eng. Law & £. R. 
247; 16 C. R 612. 

14. Undergronmd tramway* The use 

of an underground tramway in a coal- mine 
which is worked b^ the owner of the min- 
erals, having the right to the necessary use 
of the surface to ^jet the minerals under the 
surface, to get mmerals from other lands, 
is a wron^ to the surface-owner for which 
an injunction will lie. Bowser v. Maclean, 
2 DeG. F. & J. 416. 

15. Wagon way. Under the grant of a 
free and convenient way for the purpose of 
carrying coals the grantee has a right to lay 
a framed wagon way. Senhouee r. Christian, 
1 Term R. 660. 

A ** wagon way^ being a straight leveled 
plank road, invented or Drought into use at 
collieries since the date of the grant: Held, 
not covered by a reservation of such con- 
venient "way leave** for the carriage of 
coals as the grantor should think proper. 
1729. PU V. Lady OlavemUh, 1 Bamad. .^la 

16. Ballroad. under old way leave. A 

railroad is not included in a reservation of 
way leave in a grant of the year 1630. 
Sewp V. Adair, decided in 1818 by the vice- 
chancellor, cited in Dand v. KingscoU, 6 M. 
& W. 174. 

17. RaUrdlid — Aneient reeenratlon. 

By deed dated 1630 land was granted ex- 
cepting and reserving out of the grant the 
coal, with way leave and stay leave and 
the liberty of di^ng and sinking pits, with 

provision for Satl"'**^*'*'* inr^anrfut*^ ^Invmu/VA* 



»UU BlUKlIl)^ P^^ Wll/U 

ion for surface damage : 



Held, 1. That the right of ways was not 
confined to such ways as were in use at the 
time of the grant, but the question whether 
it included a right to construct a railroad 
for shipment with embankments, and fenced 
in so as to exclude the proprietor, not 
decided; 2. That the way-leave did not 
give the right to transport coal from other 
mines, though on the same coal-field, over 
the premises covered by the grant and 
reservation; 3. That under the liberty of 
sinking pits the right of erecting a steam- 
engine and other machinery for draining 
them, with all accessories, was reserved at 
incident thereto, and a pond for the steam* 
engine and an en^ne-house seem to be such 
necessary accessories. Ikmd v. KingscoU, 6 
M. & W. 174; and see Smiih v. KingscoU, 
cited Bainbridge on M. 92. 

18. Hallway eoTers steam railwaj. 

The grant of the rmht to build railwa^ 
for carrying coals wifl extend to steam rail- 
ways or railways where locomotives ars 
used, although steam railways were un* 
known at the date of the grant; it is not 
restricted to railways contemplated at the 
time. Bishop r. Noirtk, 11 M. A W. 418. 

19. Crots railroad. Unon issue whether 
a cross railroad was built in fact for the 
carriage of minerals from certain closes in 
the exercise of an easement or was built 
for an ulterior object, it is a question of fad 
for the jury. Monmouthshirt Cawd Co, v. 
Harford, 6 Tyrw. 68. 

20. Grant of railroad <<aii now !•• 
oated." Defendant, the owner of a quarry, 
having a side track running from his quarry 
to the railroad, granted to the plaintiff the 
use of such railroad ** as now located ** with 
a covenant to extend it to the adjoining 
quarry of the grantee. Defendant after- 
wards took up tne old side track and boih 
another nearer his quarry and about twenty- 
five feet from the old road-bed: Hdi, that 
the words *' as now located '* referred to the 
distance of the side track then completed, 
and not to the location of its bed; thai 
plaintiff was entitled to the use of the new 
road the same as he had been to the use of 
the old one; that the following up of the 
quarry by relaying the track cuwer to the 
bluff, as the bluff was quarried away, mut 
have been of the intention of the partiea 
Fellows V. Webb, 43 Iowa, 133. 

21. Coal on sliifling Mn held liable. 

L., the owner of land with mines under- 
neath the surface, granted a lease of part 
of his land known as A., and the mines 
under it, to a company known as P., cany- 
ing on the manufacture of iron. The lease 
contained this covenant: "Yielding and 
paying to the lessor, his heirs, etc, for 
every quantity of two thousand five hun- 
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dred and twenty pounds of coal, iron, Btone, 
etc., the produ(^ of any lands or mines nut 
intended to be included in the present de- 
mise, but which shall be raised within the 
distance of twenty miles from any part of 
the premises herembefore expressea to be 
demised, and shall be brought through, over 
or under the said lands, etc., the royalty or 
sum of one half-penny." P. afterwards 
granted an under lease of a part of the sur- 
face of the land A. to a railway company, 
which made sidings thereon, for the pur- 
pose of more conveniently and safely shunt- 
ing trains for a time, before forwarding them 
to their destination. Trains containing 
minerals raised within the twenty mUes 
(often mixed with minerals in no way com- 
ing within the words of the covenant, and 
sent by other companies upon the line) 
were frequently, for safety and convenience, 
shunted for a time on the sidings formed 
on the land A., and afterwards taken out 
and conveyed to their destination t Held, 
affirming the judgment of the court below, 
that the minerals raised within the described 
distance did come within the words of the 
covenant, even though brought on the land 
only for the temporary purpose of. being 
shunted there, and were therefore liable to 
the payment of the royalty. Oreat Western 
R. Co, V. Rous, L. R. 4 H. L. 650. 

2S. Carriage of foreign eoal. MUler, 
by writing, sold all the coal under a tract 
of land with privilege to the vendee to use 
the railroad, tenements and other improve- 
ments of Miller; the vendee to remove the 
coal in forty years, after which time a rever- 
sion was provided for: Held, that the vendee 
had no right to use such railroad, improve- 
ments, etc., for the removal of other coal 
than that mentioned in the writing. Mc- 
Closkey v. Miller, 72 Pa. St. 161. 

Held further, that case, and not aasumjh 
aU, was the proper remedy. Id. 

28. Copyhold— Carriage of foreign 
coal. The lord may drive carriages along 
a tramway under copyholds of the manor, 
for the purpose of working mines within 
the manor, out not of workiaig mines be- 
yond its limits, and a bill will lie for an in- 
junction at the suit of a copyholder to 
restrain the lord from using the tramway 
for the latter purpose, nor is it an objection 
to such a bill that the copyholder is not in 
possession of the surface, out has let it to a 
tenant. Bowser v. Maclean, 2 DeG. F. & 
J. 415. 

24. Constrnetion— <<Along." The 

grant of a right of way for carriage of coals 
in, through and along a particular way. 
does not carry the right to make a road 
transversely across the same. Senhause v. 
Christian, 1 Term R. 56a 



25. Enlargement. A right of way can- 
not be used by the owner of the dominant , 
tenement on land other than that to which 
it is appurtenant. Coleman* s App., 52 Pa. 
St. 252; B. & W. L. C. 275. 

26* Deseription— Intended nse. The 

words "leading to the said colliery," used 
to aid the construction of the grant of a 
right of way, to ascertain the premises and 
to show that it passed a part of the road 
not staked at the time of tne sale, but nec- 
essary to complete the route to the colliery, 
the property of and operated by the pur- 
chasers of the right of way. Wood v. Stour* 
bridge R. Co,, 16 C. B. (N. S.) 222. 

27. Obgtmeted passage. Where a way, 
used as access to a quarry, has not been 
limited or defined, the shutting up of the 
way commonly used gives the nght to pass 
to and from in any course least prejudicial 
to the owner of the surface. I'amum v. 
PlaU, 8 Pick. (Mass.) 339. 

WEIGHTS AND MEASURES. 

1. Stannaries— Local. The weights local 
to the coinage of tin are excluded from the 
act of Henry II. relative to uniformity of 
weights and measures. CaseqftheStannaries, 
12 Coke, R. 9. 

2. Ton. A ton of coal is 2,240 pounds, 
notwithstanding state legislation fixing it at 
2,000 pounds. »o held in an admiralty case 
under peculiar state of facts. The Jiianti' 
nomi, 3 Waa Jr., 0. C. 46. 

8. Ton— Loeai enstom. A contract was 
made for the delivery of forty tons of pig 
metal. Bv statute of Pennsylvania, a ton 
consists of 2,000 pounds. Proof of a local 
custom among those dealing in metal to 
rate a ton at 2,268 pounds is inadmissible. 
Custom cannot control the statute. Evans 
V. Myers, 25 Pa. St 114. 

4. Wairer of statutory regolation. On 

the trial of an action for the price of coal 
sold by a shipping company, there being 
evidence that on several previous sales de- 
fendant had requested plaintiff to send the 
weight in long instead of short tons, and 
had made no complaint that the coal had 
not been weighed by a sworn weigher and 
had frequently promised to pay the bill in 
suit: Held, that there was evidence proper 
for the consideration of the jury as to 
whether the parties had under section 5 of 
chapter 191 of the statutes of 1865, mutually 
agreed to waive the provisions of that stat- 
ute. Short Mt, Coal Co. v. Hardy, 114 Mass. 
197. 

6. Oil Imrrels. Where a defendant has 
contracted to deliver a number of barrels of 
oil, but of no specified capacity, it is for the 
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iarv to determine whether the contract was 
tulnlled by a dellTery of a leas number of 
vesselB of a greater capacity than the statute 
barrel; and it is not error^ no specific in- 
struction to the effect that in the absence of 
a standard fixed by the parties the statute 
Staudard must govern having been prayed 
for, to leave the whole question to the jur^r, 
there being evidence snowing that the oil 
barrel in common use contained a different 
number of gallons (40) from the statute barrel 
of thirty-one and a half gallons. CuUum y. 
Wagstaf, 48 Pa. St 900. 

WILL. 

1. Lenej of Iron. Testator, owner of 
an iron foundry, made sundry bequests of 
iron, some of tnem by weight and some of 
them estimated in dollars. Consideration 
of such legacies as to mode of payment in 
connection with limiting clauses in the wilL 
Oraham v. Oraham, 1 Busbee's £q. 291. 

See Devise. 

WINDING-UP ACT. 

1. Cost-book company reorganlxed as a 
limited company. A company was formed 
in 1 853 and carried on upon the cost-book prin- 
ciple until 1857, when it was registered as a 
limited company, under the act of 19 and 20 
Vict. c. 47, and an order was subsequently 
obtained for winding up the afi&iirs in bank- 
ruptcy. An order was now made upon peti- 
tion tnat the company should be wound up 
in chancery, under the acts of 1848 and 
1849, in respect of such transactions as oc- 
curred prior to the date of registration as a 
"limited company." In re WeUh Poton Co,. 
27 L. J. Ch. ill. 

2. Cost-book company— Practice. The 

proviso contained in the ivinding uj> amend- 
ment act, 1849, requiring the petitioners in 
the case of cost-book mines within the juris- 
diction of the court of stannaries in Corn- 
wall, to be owners of one-tenth of the shares, 
is not extended to mines in Devon by the 
18 and 19 Vict, c 12, which brought that 
county within the stannary I'urisdiction. 
Semhlef also, the said proviso is not repealed 
by the 20 and 21 Vict c 78, sec 12, which 
requires the leave of the court of chancery 
or the certificate of the Vice Warden to a 
petition to wind up in chancery a mine sub- 
ject to the stannary jurisdiction. In re 
South Lady Bertha ii. Co,, 2 Johns. & H. 
376. 

A dispute having arisen between a mining 
company and one of the shareholders re- 
specting his liability to pay calls, the com- 
pany procured one of their creditors to brine 
an action against him. He served notice ot 
the action on the company as required by 



the act, but they took no steps to stay the 
action or indemnify the shareholder, who 
thereupon presented a petition for the dis- 
solution and winding up of the company. 
There were no circumstances to satisfy the 
court that the company were not in a sol- 
vent condition: neld, that although the 
case came within the strict letter of the act, 
vet as the action arose out of the dispute 
between the shareholder and the company 
and not from their inability to pay, he was 
not entitled, under the circumstances, toao 
order for winding up the concern. In rt 
Wheal LoveU M. Co., 18 L. J. Ch. 139; 1 
Mac & Gor. 1. 

8. Practice — Special tmsts. Iran 
works carried on by trustees, under a deed 
of arrangement, for the ben^t of crediton 
whose debts are to be paid out of the 
profits, are not within the operation of the 
winding up acts, and no order will be made 
for winding up the affairs. In re StawtUm 
Iron Co., 21 Beav. 164; 25 L. J. Ch. 142. 

4. Neglect to remoye name. Ashaie- 
holder in a company being in a position to 
file a bill against the company to have his 
name removed from the register, wrote to 
the secretary declining to nave anything 
further to do with the compauv and re- 
questing that his deposits might he re- 
turned. The deposit was returned but his 
name remained on the register of share- 
holders. Eighteen months afterwards the 
company was ordered to be wound up: Held, 
that he was not a contributary. In re Can- 
adian N. O. Co,, L. R. 5 Eq. 118. 

6. Begtstry. A shareholder in a min- 
ing company, on the cost-book principle, 
gave notice, according to the rules of the 
company, of his ceasing to be a member of 
it Afterwards the company was registered 
under the joint-stock companies act, 
1856, as a limited conipany, and was sab* 
seouently wound up: Held, that the share- 
holder was not liable to be placed on the 
list of contributaries of the company or- 
dered to be wound up. Lqfthouats case, 2 
DeG. & J. 69; see Tn r« WeUh Fotoii M. 
Co,, 27 L. J. Ch. 311. 

6. Debts Incurred after the resolattoi. 

Where a limited company, being insolvent, 
passes a resolution to wind up voluntarily, 
and an order is afterwards made to continue 
the winding up under the supervision of 
the court, in an action afterwards brought 
by the liquidator, in the name of the com* 
pany against a member, a debt due from 
the company to the defendant prerious to 
the resolution cannot be set off against a deht 
incurred by the defendant to the company 
after the resolution. Sankey Brook Coal Co, 
y. Marah, L. R. 6 Ex. 185. 
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7. Beiit--Digtre8S— Trust. A landlord 
demised a colliery to tertain persons, who 
declared themselves trustees for a company. 
The rent fell into arrear, and the landlord 
pot in a distress upon the premises. At 
that time a petition had been presented, 
upon which an order to ¥dnd up the com- 
pkany was afterwards made. Upon a peti- 
tion by the landlord for leave to remove 
and sell the goods distrained: Held, that 
the act prohibitin£[ a distress of the goods 
of a company in winding up did not apply 
except where the company was the tenant 
In rtExhaU C. M. Co., 33 L. J. Ch. 596. 

8. Debt to gnaranteeliiflr directors. A 

companv whose articled of association au- 
thorized the directors, with the sanction of 
a resolution of the companv, to borrow 
money on mortgage, being indebted to their 
bankers on an overdrawn account, the pay- 
ment of which some of the directors nad 
personally guaranteed, passed a resolution 
authorizing the directors to raise money on 
a mortgage of the property of the company, 
to be applied in discharging the liabilities 
of the company, or any director or person 
on behalf of the company, to the bankers; 
the resolution also confinned the acts of the 
directors and sureties of the company in 
reference to the creation or continuance of 
the liabilities to the bankers, and declared 
that the bankers, directors and sureties 
should stand in the same position as to 
their claims against the company, as if such 
liabilities had been originally loans specially 
authorized and secur^ by mortgage under 
the articles. No mortgage was executed, 
the resolution was not oommunicated to the 
bankers, and no charge on the property of 
the company in favor of the bankers or the 
guaranteeing directors was registered under 
the forty-third section of the companies' act, 
1862: Hefd, in the winding up ojt the com- 
pany, that the resolution not having been 
oommunicated to the bankers, did not entitle 
them to a charge on the property of the 
company; and that, assuming ^e resolu- 
tion to have created a chai:^ i^ favor of the 
guaranteeing directors, their omission to reg- 
ister it disentitled them to set it up against 
the general creditors of the company. Jn re 
Wynn Hall C. Co., L. R. 10 Eq.515. 

W1TKE8S. 

1. Stockholder. In an action against 
a corporation a witness, who was a member 
of the corporation when the liabilities were 
incurred on which the action is brought, 
but who had sold out before the commence- 
ment of the action, is incompetent for in- 
terest. MeAuUy v. York M. Co., 6 Cal. 80. 

2. Disqualified witness. As to what in- 
terest in a mining claim is sufficient to dis- 



qualify a witness on the ground of interest. 
See Columbus Co. v. Dayion Co., 18 Cal. 615; 
Orady v. Early, Id. 108. 

8. Interest of witness. A witness in 
an action for a disputed mining claim who 
was in the employ of the party in possession 
at fixed wages, to be paid however, from the 
proceeds of the claim, is not incompetent, 
when his waees are not dependent upon the 
sufficiency m such proceeds. Live Yankee 
Co. V. Oregon Co., 7 CaL 40. 

One of a company of miners suing for 
possession of a claim who has sold his in- 
terest before suit is not a competent witness 
in an action for detention with damages. 
Packer v. Heaton, 9 CaL 568. 

A vendor by quitclaim deed of a mining 
claim is a competent witness in an action of 
ejectment by the vendee against a third 
party to recover possession of the premises, 
Johnson v. Parks, 10 CaL 446. 

4. Possession. Possession is a question 
of law, and where possession is the point in 
issue, it is not competent for a witness to 
testify that he took possession. He must 
testi^ to the acts he performed, and it is 
for the court to say whether or not these con- 
stitute possession. Hustle v. Frostberg Coal 
Co., 10 Md. 129. 

o. Opinion of experts. Witnesses called 
to prove the damages done to a ditch as the 
result of mining in proximity to it, cannot 
on the direct examination, be questioned as 
to the effect of similar mining at points not 
in controversy, although the same kind of 
soil, etc., was alleged to exist at such points, 
so as to induce the idea of similar results, 
by comparison. The proper course in such 
cases ia to take the opinion of witnesses who 
have examined the premises and are other- 
wise qualified to judge intelligently of the 
cause producing the injury. Clark v. WilleU, 
35 CaL 544. 

6. Usage — En^rts. As to the meaning 
of terms used in the iron trade, the testimony 
of any persons connected with it, whether 
as manufacturers or workers in iron, as well 
as that of insurers of iron or merchants 
effecting insurance upon it, is admissible in 
evidence. But where the meaning is sought 
to be controlled by a usage of insurers with 
reference to a particular term, such as **bar 
iron," only the testimony of insurers, insur- 
ance brokers, and merchants accustomed to 
make and settle losses upon contracts of 
insurance upon such subjects, should be ad- 
mitted. Evans v. Commercial Ins. Co., 6 R, 
1.47. 

7. Extent of knowledge. While un- 
doubtedly it must appear that a witness 
called as an expert has enjoyed some means 
of special knowledge or experience, no rule 
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can be laid down as to the extent of it 
ArdfKO OU Co. t. Oihan, 63 Pa. St 146. 

See Evidxnob; Expkbts. 

WORKINGS. 

!• Worknanlike mainer. The words 
" proper and workmanlike manner *' admit 
of the evidence of experts, for no court can 
be so informed upon the subject of mining 
as to know what is a " proper and work- 
manlike manner.*' The extreme views of 
this phrase stated. Lewis v. Fothergill, L. 
R. 6 Ch. 103. 

2. ({uarrj ^^fiiee imw opened." A 

stipulation in a lease of a quarry of a horse- 
shoe shape, and having faces on the north- 
west, north, east and south-east sides '* that 
said quarrv shall be worked as the face is 
now opened," is not violated by quarrying 
one of the faces to a greater extent than 
another, and such quarrying will not be 
enjoined if the same general shape be pre- 
served. Keeler v. Oreen, 21 N. J. Ch. 2^ 

8. Coal ^^won." It seems that coal is 
" won *' when it is put in a state in which 
continuous working can go forward in the 
ordinary way, but not when water is reached 
simultaneously with the coal so as to necessi- 
tate stoppage to provide sufficient means of 
drainage. Lewis v. FothergiUy L. R. 5 Ch. 
App. 103. 

4. ^^WiBiiiiig" eoal— Lease. Coal is 
"won" when it is in position to be got by 
continuous working in the ordinary way. 
It is not "won " though the seam is reached, 
if in such condition as to require delay for 
drainage before continuous working can be- 
gin. Per Hatherly, L. C. Id. 

5. Level, a workiBg. not a plane. An 

award under 1 and 2 Via o. 43, defined the 
southern boundaries of the '* Prosper Free 
Level" colliery, abutting the *'Strip-and- 
at-it" coUierv thus, '*oommencinff at the 
point where the level struck the ooal and ex- 
tending in an eastward direction as deep as 
the level will drain." There was an old 
existing excavation (termed by miners a 
level) not horizontal, but running upwards 
into the coal eastward from the point where 
it struck the coal-bed. The excavation was 
described on the pla» annexed to the award 
as the line of boundary: HM, that this 
existing old level was the boundazy 
meant by the award and not an imaginary 
mathematical line drawn horizontally east- 
ward from the point where the old excava- 
vation struck the coal: Brain v. Harris^ 10 
Exch. 908; 24 L. J. Exch. 177. 

6. Level. The word "level," when used 
as a mining tenn in the coal district of Lan- 
caster^ refers to the inclination of the strata. 
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and not to a horizontal plane, 
sion "below the level of the bottom 
mine" explained accordingly. ClayUm t. 
Oregscm, 6 Ad. & £1. 302; S. C. 4 Nev. & 
Man. 602; & a, 6 Id. 694; S. C, 1 Har. & 
W. 169. 

7. Incidental iqjiirlee. It is the riebt 

of owners of adjoining mines, where neitner 
mine is subject to any servitude to the 
other, to iicork his own mine in the manwqr 
which he deems most convenient and bene- 
ficial to himself, although the nat or al ocm- 
sequence be that some prejudice may accrue 
to the owner of the adjoining mine, so loni^ 
as such prejudice does not arise from any 
negligent or malicious act. Smkh t. Ket^ 
ride, 7 C. B. 516; Baird v. WiOiammm^ 15 
C. B. N. a 376. 

8. Order of working upper and lower 
eollleries. By a lease of collieries in Che- 
shire certain pits or mines, comprising the 
T. mine, which was the uppermost, the B. 
mine, which was the next, and the C. mine, 
which was the lowest, were, with other 
higher and intervening mines, demiaed to 
lessees with power to work and get ooal 
from the same at a fixed rent, and with a 
covenant that they should work and carry 
on the mines with their utmost skill and 
ability, in the best and most effectual naaa- 
ner, to the best advantage, and according to 
the common mode and usual practice of car- 
rving on coal works or collieries with effect 
On a bill by the lessor, alleging that the 
defendants, after having for some time 
worked the said three mines, had oeaaed 
working the T. mine, and also that they 
were working the C. mine in advanoe it 
the B. mine, and praying injunctions ae- 
cordingly: HM, tnat under the terma oi 
the covenant the defendants were entitled 
to work any of the mines without working 
all, or all that they had commenced to work; 
that, according to the evidence before the 
court, it was the common practice in the 
district to work a lower seam of coal before 
working a higher; that there was no gronzid 
for saying that the defendants were com- 
mitting a breach of the covenant, and the 
bill was dismissed with costs. Jl dinger v. 
AshUm, L. R. 17 £q. 368; 9 Moak. 685. 

9. Drainage f^om upper mine. The 

owner of an upper mine is oound to use rea- 
sonable diligence to prevent the flow ol 
water therem>m into a lower mine. Locust 
Mountain C. ifc /. Co. v. OorreU, 9 Phila. 247; 
Philadelphia <k B, Co, v. Taylor, 6 Leg. Gai. 
892; 1 Leg. Chron. 361. 

10. Upper and lower lerels. The owner 
of an upper level after working out aU the 
coal therein is bound to give reasonable no- 
tice to the owner of a lower one oi his inten- 
tion to abandon the same, in order that the 
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latter may gnard against the natural flow of 
water into his mine; and the owner of such 
lower level may enter upon the land of the 
other in order to secure his own property 
from danger. Philadelphia dk B, Co. v. Tay- 
lor, 5 Leg. Gaz. 392; S. C., 1 Leg. Chron. 361. 

11* Injury to a^Joiner* The owner of 
a mine has a right w mine his coal in any 
usual manner which works no injury to an 
adjoining mine, except that which arises 
necessarfly from the removal of the coal. 
Horuer v. WaUon, 79 Pa. St. 242; 21 Amer. 
R.55. 

12. Congtrnetion of lease. By inden- 
ture, a certain coal mine was demised to 
the defendants, with liberty to make such 
outstrokes, drifts, and other communica- 
tions, through a barrier, coyenanted to be 
left unworked, of the demised mine and any 
adjoining coal mine, as should be necessary 
for bringing coal from such adioiniuK mine 
unto the demised mine, and by sucn out- 
strokes, etc, to convey undeiground from 
such adjoining mine into the demised mine, 
and from thence to convey away such coal, 
and also to draw to bank at any of the pits 
sunk or to be sunk in the demised lands. 
The defendants covenanted that thev would 
not do, or suffer to be done, anything in 
workinK the demised mine, whereby the 
same should be damnified, drowned, or 
overburdened with water or styth, or which 
might occasion any creep or thrust upon 
the workings, shafts, air-courses, or water- 
courses of such colliery, and would keep 
the levels, drifts, and necessary staples for 
air, dear and in good repair, order, and 
condition, from the surface of the earth 
down to the levels or drifts, and would draw 
all the water to come forth out of the col- 
liery, by engines, to the surface of the 
earth; and luso would, in working the de- 
mised mine, leave unwrought a barrier of 
coal of a certain breadth, and not open any 
communication between the demised and 
any adjoining mine, the coals of which 
should not be won by the lessees by virtue 
of the liberties aforesaid, or make any out- 
stroke, drift or water-course into the same, 
except by virtue of those liberties: Held, 
that the liberty authorized the lessees to 
break through the barrier for winning coal, 
as well of the demised mine as of the ad- 
joining mines, in their occupation, though 
the coal of such demised or adjoining mines, 
when won, was not to be, nor was, brought 
to the surface through a nit or shaft in the 
land of the lessors a^ve tne demised mine, 
and although no such pit or shaft existed, 
James v. Cochrane, 8 Ex. 556; 7 Id. 170. 

Semble, that the suffering a seam of the 
mine, where workings had been formerly 
carried on but were discontinued, to be 
filled with water, whereby the air-courses in 

28 



that seam were interrupted, was not a 
breach of the covenant to keep the levels, 
drifts, and necessary staples for air in good 
repair, order and condition. Id. 

Um Leaso— Minimum rent and work 
corenant. The plaintiffs granted a lease 
of a coal mine to the defendants, reserving 
a minimum rent of seven hundred and 
twenty pounds, to be increased to one thou- 
sand pounds, in case there should be pits 
sunk upon the estate, with a royalty upon all 
coal gotten beyond a certain quantity; and 
the fessees covenanted to work the mine 
uninterruptedly, efficiently, and regularly, 
according to the usual or most improved 
practice. The lessees paid the minimum 
rent, but onlv raised a small quantity of 
coal, b^ working through an adjoining 
mine, without sinking pits on the plaintiffs' 
property. The plaintiffs being desirous of 
enforcing a larger amount of working, 
whereby an increased rent would be pay- 
able, filed a bill for specific performance of 
the covenant in the lease: Held, that 
there was no obli^tion upon the defend- 
ants to sink pits, although that might be the 
most efficient mode of working, and that so 
long as the minimum rent was paid, the 
defendants could not be compellea to work 
the mine at all; that the lessees had com- 
mitted no breach of contract; but if they 
had done so, the remedy was at law, and 
not in equity; and that this court could not, 
by a reference to chambers, give effect to 
the covenant by directions as to the man- 
agement of a coal mine. Bill dismissed 
with costs. Wheatley v. WeHminster B, C, 
Co., L R. 9 Eq. 538. 

14. Instroke— Barriers— Lessee. A 

lessee of a coal seam onerating seams on ad- 
joining land may work the demised prem- 
ises by iustroke from the adjoining works 
and is not bound to leave barriers between 
the leased ground and his own workings. 
Jegon v. Vtvian, L. R. 6 Ch. App. 742. 

15. Remedy on ebyenant. The remedy 
in an ordinary case of an agreement to work 
a quarry in a particular manner is at law: 
specific performance refused. Booth v. Pol' 
lard, 4 Y. &. C. 61. 

16. Relations to snrfkee* It is seldom 
that questions of vital economy can create a 
necessity, but a right of the mineral owner 
to use the surface is not limited to the man- 
ner of mining in use when the reser\'ation 
or grant was nrst made. He may keep pace 
witn the progress of invention so far as is 
necessary for profitable working in compe- 
tition with rivals. Marvin v. Breiester Iron 
Co., 55 N. Y. 538; 14 Amer. R. 322. 

17. Coal pillars. Surface support. 

The leaving of pillars in coal mines treated 
as for the convenience of operating other 
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parte of the mine and not as a support to 
the surface. Eadon v. Jefcoek, L. K. 7 Ex. 
379. 

18. ExhanttlDg mlnends* A covenant 
in a coal lease **to carry on the colliery, 
in a fair, proper and orderly manner and 
according to the best and most approved 
method of working collieries of a like nature 
on the rivers Tyne and Wear and so as to 
produce with safety the greatest quantitv 
of merchantable coals from and out of each 
and every the workable seams thereof:" 
Held, not only to authorize but to bind the 
lessees so to work the mines as to get out 
the largest Quantity of coal consistent with 
the safety oi the mines, without regard to 
the surface or to buildings erected subse- 
quent to the lease. Taylor v. Shqflo, 8 B. 
& S. 251; 8ha/to v. Johnson, 8 B. & S. 252. 

19. Different workings with referenee 
to snpport. The customary {Scotch) sys- 
tems of working coal considered with regard 
to the amount of subsidence occasioned 
and the amount of support left to the sur- 
face. Buchanan v. Andrew, L. R. 2 Sc. App. 
286; 5 Moak. 125. 

20. Begard to tarfiwe. The entire re- 
moval of the coal, so as to deprive the sur- 
face of support is not an act necessary for 
the working and winning of the mines. 
SmaHv, Morton, 30 Eng. L.&K 385; 5E1L 
& B. 30; S. C, 24 L. J. Q. B. 280. 

21. "Fairly wronght"— Praotiee. 

Thelessee of a coal mine covenanted to get 
all the coal so far as it could be ''fairly 
wrought" The judge refused to explain 
what was meant by the expression, but said 
the jury were better judges of its meaning 
than he was: Held, that the judge was 
bound to state the meaning of the words, 
or to sum up the evidence and "ask the 

1'ury what they thought was the particular 
ocal meaning, if any." OriMths v. Rigtby, 
1 H. & N. 237; S. C, 25 L. J. Ex. 284. 

22. Breaking thronjrb barriers. The 

owner of a coal mine excavated as far as 
the boundary (which he was by custom en- 
titled to do) and continued the excavation 
wrongfully into the neighboring mine, leav- 
ing an aperture in the coal of that mine 
through which water passed into it and did 
damaj^e: Held, that the party excavating 
was liable in trespass for breaking into the 
neighboring mine, but not in an action on 
the case for omitting to close up the aper- 
ture on his neighbor^ soil, thougn a continu- 
ing damage resulted from its being un- 
closed. And therefore, that on an issue 
joined upon not guilty, the facts being 
proved as above stated, the defendant was 
entitled to the verdict. Clegg v. Dearden, 
12 Q. B. 575. 



28. Jadgment of mine owner ■•t t« te 
questioned. It is not within the proTxaee 
of a court to question the judgment of the 
owner of a mining claim, or to deteimine 
whether one mode of use would be more 
beneficial than another; applying tlie rul- 
ing to the case of the working of a claim by 
a dam and flooding claims above, where 
such right was established by local caslom. 
Stone v. Bwnjnu, 46 CaL 218. 

24. Unaroidable aeeldent. An un- 
avoidable accident means an accident pbvs- 
ically unavoidable. An interruption "by 
water hM not to be such an accident under 
the facts of the case. Morris v. Smithy 3 
Doug. 279. 

25. ^^Dereloped"— Meaainrof. Upcm 
bill to set aside contract for sale of mme, 
where defendant had represented thai it 
was "developed "for 100 feet: Held, that 
continuous exposure of the vein for that 
distance was not necessarily implial, hot 
that shafts and cuts sunk or driven at in- 
tervals would satisfy the meaningof the ex- 
pression. Smith V. Richards, 13 Fet. 39. 

26. Statutory regulations — Illinois. 

The legislature has power under the eon- 
stitution to establish reasonable police reg- 
ulations for the operating of mines and ecu- 
lieries and the "act providing for the healtli 
and safetv of persons employed in ood 
mines" (K. S. 1874), whicn re^iuiree the 
owner or agent of every ooal mine or col- 
liery employing ten men or more to make 
or cause to be made an accurate npaper 
plan of the workings of such coal mine or 
colliery, etc, is not unconstitutionaL JMih 
UU V. HUgard, 77 IlL 640. 

Under section two of said act, where the 
county surveyor, who was ex officio inspector 
of mines in his county, throuj^h his dieputr 
prepares a map of the workings of a coil 
mine on the neglect of the owner or 
agent to do so, the former mav maintain an 
action to recover the cost of the same in his 
own name. It is not necessary to sne in 
the name of the deputy doin^liie woiic. R 

It is no defense to such suit that the map 
made is not such as the law requires. If 
the inspector, in the performance of hb offi- 
cial duty, has causea to be made a map 
which he accepts as sufficient under the law, , 
the owner of tne mine will have no cause of 
complaint. Id. 

27. Grant to woriL fk-ee of expense. 

Where, by the terms of a grant of the ligfat 
of mining, the grantee is entitled to "work 
free of expense," etc, and is in no other 
respect restricted, he may conduct the 
work in any manner he thinks proper, 
either by himself his servants, agents or 
assignees. McBee v. Lqftis, 1 Strobh. (S. C] 
Eq. 90. 
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28. StatntoiT regulation of workings 
in protection of miners. Chapter 93, Re- 
vised Statutes of Illinois, 1874, prohibits the 
use of uncovered cages for the purpose of 
conveying miners into or out of the mine, 
and ako the hoisting of coal at the same 
time that miners are bein^ hoisted. In a 
rait by the widow of a mmer killed by a 
lamp of coal falling down the shaft, the 
declaration alleged that the defendant was 
hoisting coal out of a shaft in its mine at the 
time the deceased was ascending, and that 
he was killed in conseouence of that unlaw- 
ful act, while the proof showed that he had 
just cot upon the cage to be raised, when he 
was Killea by the mil of coal: Held, that 
there was no material variance as the danger 
was as great as if the cage was in fact as- 
cending at the time. Litchfield Coal Co, v. 
Taylor, 81 111. 690. 

And upon the second count alleging death 
as the result of there being no cover to the 
cage, while deceased was on the cage, where 
the proof showed that immediately after the 
accident he was found lying on his back, off 
the cage, with his feet about six inches from 
it, it was held, that as matter of fact this 
evidence did not prove that he was on the 
cage when struck, but that even if he was 
in the act of setting off the cage upon the 
ahurm faven tnat the coal which killed him 
was faOing, such fact would not constitute a 
variance l^tween the averment and the proof. 
Id. 

Where death to a miner has resulted from 
the willful conduct of a company in failing 
to use a covered cage, in known violation of 
the j)]ain reouirement of a statute, a verdict 
agamst the aefendant is justified, although 
the deceased may not have been entirely free 
from fault. The fact that deceased may 
have been heard to say in conversation ^nth 
strangers, that he preferred to be hoisted in 



an uncovered cage, or the fact that he went 
on the cage before the signal was given, 
when the man in charge of the cage had 
made no remonstrance, and the deceased 
and his comrades supposed the si^al had 
been g^ven, do not show that the misconduct 
of the deceased materially contributed to 
the injury. Id. 

29. Custom— Coal pillars. Custom can- 
not control the contract of parties as to the 
working of a mine. A custom to remove 
coal piOars cannot avail against the terms 
of a lease, contracting to leave the mine in 
good working condition. Randolph v. Har* 
den, 44 Iowa, 328. 

Pro|>B and coal pillars are necessary in 
coal mining for the purpose of supporting 
the roof and surface. Their removal, though 
customary, would be a violation of an ex- 
press contract to leave the mine in good 
condition, even if all the other coal is ex- 
hausted. Id. 

80. Drowning tlironffli openings made 
bjr trespassers* The defendants worked 
mines in two places (A. and B.), B. being 
on the dip of A., towards which the water 
from A. would naturally flow in a proper 
course of working, and to save pumping, 
stopped up the only opening between A. and 
B., so as to dam up tne water in A., which 
working they abandoned. The water thus 
dammed up rose so high as to overflow by 
natural gravitation into the plaintiff' mines 
through openings made by their predeces- 
sors trespassing into defendants mines: 
Held, that the plaintiffs were not entitled to 
any relief, but inasmuch as the defendants 
had in the first instance, and until restrained 
by injunction, used artificial means (pipes) 
to send the water to the plaintiffs' *mines, 
the bill was dismissed without costs. Lomax 
V. StoU, 39 L. J. Ch. 834. 
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Waste. 9. 

ACCRETION. 
Custom, $ 7. 
Minerals, 8. 
Stone, 1, 2. 
Tailings, 6. 

ACT OF GOD 4 

Colliery, $ 14. 

ADMIRALTY 5 

Common carrier, $ 4. 
Corporations, 86. 
Delivery, 1-4. 
Vendor and purchaser, 29. 

ADVERSECLAIM 5 

Adverse possession, $ 4. 
Estoppel, 15. 
Evidence, 33. 
Land-office, 3, 7, 65, 82. 
Lode, 20, 21. 
Patent, 1, 20. 
Possession, 38, 55. 
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ADVERSE CLAlM-CorUinued. 


ALIENS— CofKiiitied. 


Practice, 61, 62. 


Practice, 49. 


Statute of limitations, 6. 


Relocation, 6. 




Taxation, 34. 


ADVERSE POSSESSION 6 


A ■^r t. r y~« * % r a rw*v vr ^^ nr /^ t^ tt ct 


A ^ *^ » M mm wm^^,^ ^ -K^ w%^m^^^m^m^^ ^^ ^ w •« •••■•• «*«* »^ 


AMALGAMATING WORKS. 


Champerty, $ 2. 
Incorporeal hereditament, 2. 


Smelting works, i 1. 


Injunction, 4. 


ANGLE. 


Possession, 4, 8. 


Injunction, J 38. 


Replevin, 6, 7. 


Vein, 7. 


Statute of limitations, 1-4, ^, 7, 36^38. 




Surface support, 31. 

Trespass, 24. 

U. S. mining statutes, 19. 


ANNUAL LABOR, see Laboe. 


ANNUITY. 


Water, 38. 


ColUery, $ 8. 




Devise, 2. 


AFFIDAVIT. 




Land-office, $ 4, 29. 


APPROPRIATION U 




Dam, $ 1-3. 


AGENT 7 


. District rules, 23. 


Claim, $ 29. 


Ditch, 29. 


Contract, 1, 68, 69, 61. 


Irrigation, 1, 8, 9, 11. 


Corporations, 61, 62, 


Labor, 10. 


Deed, 30, 41. 


Location, 16. 


Delivery, 2. 


MUl site, 2. 


Evidence, 38-42. 


Negligence, 25. 


Fraud, 34-38. 76, 101. 


Placers, 4. 


Husband and wife, 6. 


Possession, 26, 40. 


Interest, 1. 


PubUc Domain, 24, 33. 


Land-office, 6. 


Sunday, 1. 
Tunnel, 6. 


Lease, 66. 


Lien, 9, 10. 

Location, 10. 

Measure of damages, 64, 74 

Negligence, 2. 


Water, 6, 6, 12-18. 21, 22. 24-27. 47.87. 


APPURTENANCES 1" 


Description, $ 6, 9. 


Partnership, 42, 60, 146. 


Ditch, 16, 17. 


Personal hability, 12. 


Lease, 17. 60, 100, 166, 166. 


Principal and agent, 1. 
Statute of frauds, 18. 


MinesL 21. 
Smelting works, 2. 


Timber, 2. 




Trust, 14. 


ARBITRATION AND AWARD 17 


AGRICULTURAL CLAIM. 


Estoppel, ^ 3. 
Forest of dean, 8. 


Appropriation, } 16, 34, 36. 
Claim, 34-37. 


Land, 10. 


Practice, 46. 


Custom, 24. 
Irrigation, 3, 7. 
Land-office, 6, 7. 


Specific performance, 23. 


ASPHALTUM. 


Lease, 32, 173, 186. 


Fraud, $ 66. 


License, 36. 


Reservation, 7, 30. 


Location, 34. 


Sea shore, 6, 6. 


Pleading, 2. 

Public domain, 23, 31, 33. 




ASSAY. 


Tunnel, 2. 


Fraud, } 76. 



ALASKA. 

Land-office, $8. 



ALIENS 

Chinese, $1,2. 
Contract, 76. 
Crimes, 13. 
Land-office, 9, 19. 
Location, 66, 67. 
Patent, 18. 



13 



Taxation, 36. 

ASSESSMENT. 

Abandonment, $ 3, 4. 
Corporation, 71 
Cost-book company, 7 
Executors, 6. 
Joint-stock company, 6. 
Partnership, 116. 
Poor rate, 22. 
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ASSESSMENT— CowimtKBci. 
Stock, 55, 58, 59, 
Stockholder, 12, 22. 
Taxation, 31, 40-42. 

ASSIGNMENT. 
Contract, § 75. 
Partnership, 106, 129. 
Reservation, 55. 
Shares, 5-7. 

Specific performance, 33. 
Stock, 25, 36. 
Trover, 9. 
Vendor's lien, 2. 
Water, 86. 

ASSUMPSIT 

Contract, } 61. 
Corporations, 92, 94. 
Praud, 36. 
Tenant in comipon, 17. 



ATTORNEY AT LAW.... 
Champerty, j 1. 
Fraud, 32. 

Injunction hond, 1, 3, 4. 
Land-office, 15. 

BAILMENT. 

Common carrier, $ 1, 8. 
Gold dust, 10, 11. 



18 



19 



BLASTING— Ccm^wutti. 

Measure of Damages, 49. 
Negligence, 2, 37. 
Nuisance, 1, 2. 

BONDS 

Guardian and Ward, J 1. 
Injunction, 47. 

BONUS. 

Fraud, $ 31. 
Contract, 67. 

BOOMING. 
Dam, § 2. 

BORAX. 

Land-office, $ 16. 



23 



BARRIERS 

Case, $ 1. 
Colliery, 16. 
Inspection, 12. 
Trespass, 33. 
Workings, 14, 22. 



BAl^KRUPT.. 
Brick, $ 2. 
Lease, 150. 
Stock, 19. 



20 



19 



BARYTES. 

Vendor and purchaser, $ 29. 

BILLS AND NOTES 21 

Agent, $ 42. 

Contracts, 26, 27, 34, 75, 80. 

Corporations, 58, 60, 79, 81, 131. 132. 

Fraud, 7, 58, 70, 92. 

Injunction, 103. 

Liease 80. 

Partnership, 23, 48, 58, 96.1 

Personal liability, 25. 

Practice, 44. 

BILL OF SALE. 

Deed, $36,39,41,44. 
Evidence, 29, 49. 
Gift, 1. 

BLASTING 22 

Agent, $ 44. 
Case, 3. 



BOUNDARIES 

Adverse possession, $ 16. 
Barriers, 5. 
Description, 2, 8, 11. 
Estoppel, 3, 4. 
Fault, 3. 
Injunction, 31. 
Inspection, 11. 
Location, 12. 24, 32. 
Measure of damages, 5, 11. 
Mining district, 4. 
Quarry, 3. 

Specifac performance, 28. 
Statute of limitations, 14. 
Vein, 4. 

BRICK, BRICK-MAKING... 
Bankrupt, $ 8. 
Custom, 11. 
Injunction, 111. 
Land, 120. 
Lease, l41. 
Lien, 27. 
Minerals, 13. 
Nuisance, 10. 
Vendor and purchaser, 30. 



23 



24 



BROKERS 

Contract, $ 66. 
Evidence, 61. 
Fraud, 53, 55, 9a 
Stock, 11-14. 



BULLION 

Taxation, $ 9. 
War, 1. 

BY-LAWS. 

Corporations, $ 116-118. 
Cost-book company, 25. 

CANAL, 

Injunction, $ 167. 

CAPE BRETON ISLAND. 
Lease, $ 62. 



24 



25 
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CASE, \.. 25 

Blasting, $ 4. 
Ejectment, 10. 
Pleading, 9. 
Reservation, 63. 
Trespass, 2, 3. 

CEMENT CLAIM. 
Land-offioe, $ 17. 

CHAMPERTY 26 

CHANNEL CLAIM. 
Location, $ 49. 



CHINESE 

Aliens, i 2. 

Crimes, 13. 

Public domain, 11. 

Taxation, 34. 

U. S. mining statutes, 2L 

CHROMATE OF IRON. 
Reservation, i 29. 

CINNABAR. 

Land-office, i la 

CLAIM 

Abandonment, i 3, 4, 12. 

Appropriation, 1, 4, 10, 17. 

Arbitration and award, G. 

Conveyance, 1-4. 

Corporations, 93. 

Custom, 26, 26. 

Description, 3. 

District rules, 22, 27-29. 

Ditch, 14, 16. 

Estoppel, 1. 

Evidence, 5. 

Forcible entry, 6. 

Gift, 1. 

Labor, 3, 7. 

Land, 6. 

Land-offioe, 17, 20 

Location, 1-59. 

Lode, 10. 

Mining district, 6. 

Partition, 11. 

Partnership, 63. 

Patent, 19. 

Possession, 28. 

Practice, 1. 

Public domain, 28. 

Record, 1, 4. 

Taxation, 1, 21. 

Utah, 1. 

Vendor and purchaser, 5, 14. 

CLAY PITS. 
Mines, $ 23. 
Poor rate, 8. 
Reservation, 28. 

COAL 

Admiralty, $ 1. 



25 



26 



COAL— Contimied, 

Adverse possession, 12. 

Bankrupt, 2, 9. 

Barriers, 6. 

Broker, 2. 

Common carrier, 1-4. 

Contract, 13, 16, 32-34, 36-39, 63, 72, 73. 

Delivery, 2. 

Dower, 7. 

Eminent domain, 38. 

Highways, 1> 2, 4. 

Inventor's patent, 2. 

Lease, 68, 69, 99, 122, 176. 

Measure of damages, 41, 42. 

Nuisance, 8, 4. 

Reservation, 7, 30. 

Royalty, 3. 

Sale, 3. 

Vendor and purchaser, 1, 28. 

Warranty, 9, la 

Workings, 3, 4. 

COAL BREAKER. 

Inventor's patent, i 2. 
Usage, 3. 

COAL SCREEN. 
Contract, i 37. 
Inventor's patent, 2. 
Lease, 136. 
Royalty, Z. 

COKK 

Ore, J 6. 
Way, 13. 

COLLIERY 30 

Agent, $ 66. 

Boundaries, 2. 

Case, 1, 2. 

Contract, 31, 36, 64» 69, 86. 

Description, 6, 7, 

Ejectment, 1, 3. 

Evidence, 10, 19. 

Execution, 2. 

Fault, 1. 

Fixtures, 17. 

Fraud, 62. 

Injunction, 13, 31, 32, 8& 

Instroke, 1. 

Land, 14, 19. 

Lease, 65, 69, 9^100, 102, 144, 18i 

Measure of damages, 24, 36, 38, 40, 75 

Mines, 21. 

Negligence, 1. 

Nuisance, 7. 

Partnership, 73, 108, 127. 

Pleading, 7. 

Receiver, 23. 

Reservation, 44. 

Severance, 13. 

Specific performance, 23. 

Tailings, 16. 

Usage, 3. 

Ventilation, 2-8. 
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COLLIERY— Con^mtwd. 
Water, 37, 40. 
Workings, 8, 10-14, 18-22. 



COMMON 

Grant, $ 8. 



COMMON CARRIER 

Contract, } 36, 46, 63, 64. 
Measure of damages, 75. 
Taxation, 24. 

COMMON LAW. 
Claim, $ 1. 

COMPOSITION METAL. 
Fraud, $ 64. 

COMSTOCK LODE. 
Land-office, $ 21. 



32 
32 



CONFUSION 33 

Lease, i 130. 

CONSIDERATION 33 

Agent, $ 8. 

Contract, 15, 25, 44, 53, 56, 57. 

Deed, 32, 33. 

Evidence, 4, 10, 13. 

Fraud, 2, 6, 7, 11, 33, 35, 56, 63, 67, 68, 

92, 93, 96, 98, 100. 
Land-office, 73. 
Lease, 76, 136. 
Pleading^ 8. 
Prospectmff contract, 6. 
Shares, 1-3. 
Stock, 42-44. 
Stockholder, 17. 
Subscription, 1, 2. 
Trust, 5. 
Vendor and purchaser, 8-10. 



CONSPIRACY 

Contract, i 38. 
Fraud, 103. 
Strikes, 1. 

CONTEMPT. 

Injunction, $ 89. 171. 

CONTRACT 84 

Act of God, i 2. 
Agent, 30, 33, 34, 48. 
Appropriation, 5. 
Assumpsit, 6. 
Attorney at law, 1. 
Bills and notes, 2. 
Brick, 1. 
Broker, 1-5. 
Champerty, 1. 
Colliery, 14. 
Common carrier, 1-8. 
Consideration, 2. 

Corporations, 2, 4, 30, 40, 42, 52, 78, 
92,94,96. 



CONTRACT— CofU»iiii«rf. 
Deed, 6, 14. 
Delivery, 1-4. 
Discovery, 6, 
Ditch, 39. 
Drainage, 7* 
Ejectment, 10. 
Eminent domain, 39. 
Equity, 5. 
Evidence, 48. 
Executors, 1. 
Fault, 4. 
Forfeiture, 31. 
Fraud. 4, 5, 25, 27, 49, 6a 
Gold-dust, 5. 
Iron, 1. 

Lease, 20, 22, 66, 177, 182, 184. 
License, 46. 
Location, 48, 51 . 
Measure of damages, 42, 44, 75. 
Mortgage, 27. 
Oil, 6, 8, 16. 
Ore, 7. 
Outfit, 1. 

Partnership, 28-30, 84, 87, 100, 118. 
Personal liability, 22. 
Quarry, 2. 
Receiver, 17. 
Rescission, 5. 
Salines, 9. 
Shares, 9. 

Specific performance, 23, 25. 
Stamps, 1. 

Statute of frauds, 7, 10, 16. 
Stock, 24. 
Stockholder, 17. 
Stone, 4, 7. 
Time, 1. 
Tunnel, 3, 7. 
Usa^e, 2. 

Vendor and purchaser, 2, 29, 40. 
Warranty, 1-18. 
Winding-up act, 8. 

CONTRIBUTION. 
Forfeiture, i 27. 



CONVERSION 

Common carrier, $ 6. 
Gold dust, 7. 
Trover, 14. 



CONVEYANCE 

Abandonment, ( 34, 35. 
Agent, 23. 
ABens, 3. 
Appropriation, 13. 
Claim, 38, 42. 
Contract, 74. 
Corporations, 1, 5, 47. 
Deed, 1-52. 
Ditch, 3, 8, 9. 
Easement, 5, 7. 
Ejectment, 18. 
Evidence, 8, 25, 27. 
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CONVEYANCE— CoiKwiKed. 
Exception, 2> 
Flraud, 71. 
Grant, 5. 

Incorporeal hereditament, 2. 
Injunction, 104. 
Inspection, 21. 
Irrigation, 18. 
Land, 4, 7, 8. 
Land-office, 3ft. 
Lode, 14. 
Mineral!, 4^ 1ft. 
Mistake, 3. 
Mortffage, 17, ^ 34. 
Ore, 6. 
Partition, 1ft. 
Patent, 3. 

Personal liability, 3(1 
Possession, 43» 44. 
Reservation, 1, 2, 10, 12-17, 49. 
Severance, 1-3, 7. 
Stamps, 3. 

Surface support, 36, 41. 
Tenant in common, 6, 20, 21. 
Trust, 3, 4, 13. 
Utah, 1. 

Vendor and purchase, 15^ 2ft^ 27> 41. 
Warranty, 2, 7. 
Water, 83, 88. 

COPPER. 

Corporations, $ 89. 
Fraud, 64. 
Land-office, 25. 
Usage, ft. 

COPROLITES. 
Poor rate, i ft. 



CORPORATIONS— Coirtiiii«erf. 
Blasting, 1, 3. 
Claim, 38. 

Common carrier, 1, 2, 7, 8. 
Contract, 46, 70, 71. 
Deed, 40, 41, 4ft^. 
Eminent domain, 8, 26. 
Equity, 6. 
Estoppel, 14. 
Evidence, ft6-62. 
Foreign corporations, 1, 16. 
FraucU 38, 60. 70, 71, 99, 101. 
Injunction, 92, 93. 
Inspection, 22. 
Land-office, 26, 39. 
Lease, 170. 
Location, 11. 
Master and servant, 4. 
Mortgage, 1ft, 22, 31. 
Partnership. 6&-67. 
Personal liability, 1-43. 
Practice, 8^ 33, ftO. 
Railroad, 9. 
Receiver, 24. 
Stock, 1-71. 
Stockholder, 1-28. 
Taxation, 2ft. 
Vendor and nurchaser, 16. 
Warranty, 13. 
Winding-up act 



fAOl 



COPYHOLD 

Custom, $ 12. 
Evidence, 12. 
Forfeiture, 34. 
Injunction, lft2. 
Possession, 18. 
Prescription, 6. 
Surface support, 12. 
Trespass, 23. 
Way. 23. 

CORNWALL 

Prescription, $ 8. 
Tin bounds, 1, 13. 
Vein, a 



4ft 
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CORNWALL ORE BANKS 46 

Partition, $ 3. 

CORPORATIONS 46 

Agent, $ ft, 32, 46, 48, 49, ft3, ftftw 

Assumpsit, 6. 

Attorney at law, 1. 

Bankrupt, 12. 

Bills and notes, ft, 6, 14-16. 



COST-BOOK CO. 58 

Evidence, $ 7. 

Forfeiture, 29, 30. 

Land, 22, 23. 

Partnership, 26, 27, 105, 112, 113. 

Stamps, 2. 

Statute of frauds, 1ft. 

Winding-up act, 1, 2. 

COTTAGES. 
Lease, $ 100. 

COVENANT. 
Contract, $ 74. 
Lease, 5ft-61, 74U76, 79-98, 102, ^ 

131-134, Iftl, 163. 
License, 12. 
Partnership, 16. 
Pleading^, 7. 

Prospecting contract, 20L 
Surface, 7, 9. 
Surface support, 12, 42. 
Tenant in common, 7. 
Warranty, 1. 
Way, 12. 
Workings, 1ft. 



CRIMES 

Appurtenances, i 10. 
Champerty, 1. 
Larceny, 1-8. 
Manslaughter, 1, 2. 
Strikes, 1, 2. 
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CROWN GRANT. 

Cornwall, $ 1. 
Lease, 62. 
Sea shore, 1. 
Severance, 5. 

CUSTOM 

Abandonment, $ 13. 

Broker, 5. 

Claim, 21, 22, 26, 43. 

Contract, 22. 

Copyhold, 1-3. 

Cornwall, 2. 

Cost book, 1. 

District rules, 1-38. 

Eminent domain, 6. 

Evidence, 64. 

Flooding, 3. 

Highways, 11. 

Irrigation, 8. 

Lease, 93, 147, 184. 

Mines, 9. 

Mining district, 1. 

Possession, 58. 

Prescription, 3. 

Record, 7. 

Royalty, 6. 

Stannaries, 7. 

Tin bounds, 2, 7, 8, 10-12. 

Tithes. 1. 

Tunnel, 1. 

Usage, 1. 

Water, 10. 

Weights and measures, 3. 

Workings, 29. 

DAM. 

Evidence, $ 43. 

Injunction, 74, 80, 81. 

Irrigation, 5. 

Ne^igence, 10, 20, 28, 29. 

Pleading, 9. 

Tailings, 7. 

Water, 42, 43, 46, 46. 

DAMAGES. 

See Mkasuke or Damages. 



DEED 

See COKVBYAKCB. 

DELIVERY 

Bonds, $ 1. 

Broker, 6. 

Contract, 4, 10, 73. 

Corporations, 72. 

00, 10, 13, 15, 16. 

Sale, 3. 

Salines, 9. 

Shares, 12. 

Stock, 7, 14, 60. ' 

Vendor and purchaser, 14^ 28. 

DENOUNCEMENT 

Mexican grant, ( 10. 
Royal mines, 4. 



66 
72 



DESCRIPTION 

Claim, $ 20. 

Deed, 12. 

Evidence, 8, 17, 31, 32. 

Fraud, 86. 

Land-o£Eice, 30. 

Location, 49. 

Lode, 13, 14. 

Mines, 8. 

Pleading, 6, 6. 

Replevin, 1. 

Sea shore, 3. 

Specific performance, 30, 32. 

Taxation, 4, 5. 

Vein, 3. 

Vendor and purchaser, 13. 

Way, 24, 26. 



VAOK 

.. 73 



DEVISE 

Colliery, 4 6. 
Forest of dean, 6. 
Land, 14. 
License, 47. 
Rent, 8. 
Salines, 8. 

wm, 1, 



75 



DIAMONDS 

Land-office, $ 32. 
Measure of Damages, 2. 



DIP. 



Barriers, $ 1, 4. 
Colliery, 15, 16. 
Description, 2. 
Drainaee, 2. 
Injunction, 78. 
Lode, 6, 16. 
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78 



DISCOVERY 

Corporations, ( 3-^, 68, 93. 
Deed, 7. 
Fraud, 27. 
Injunction bond, L 
Location. 1, 68. 
Partnersiiip, 63. 
Relocation, 1. 
Specific performance, 36. 
l%nant m common, 6. 
Vendor and purchaser, 34, 36L 

DISCOVERY SHAFT. 
Location, $ 68. 

DISTRICT RULES 

Abandonment, ^ 6, 7, 17. 
Adverse claim, 1. 
Claim, 7, 20, 21, 24, 26. 
Custom, 20, 30-32. 
Ejectment, 23. 
Forfeiture, 4-7. 
Labor, 1. 
land-office, 63. 
Location, 4, 40, 47. 
Mining district, 2, 3. 
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DISTRICT RULES— CofUiniierf. 
Po6se88ioD, 31, 84, ff8. 
Public domain, 11. 
U. & mining statutefi, 10, 16, 17, 21. 

DITCHES 79 

Abandonment, $ 14, 25. 

Act of God, 1. 

Adverse jKMseasion, 21. 

Appropriation, 7» 18, 29l 

Appuixenances, 6, 7, 8. 

Contract, 70. 

Corporations, 86. 

Deed, 16, 25. 

Easement^ 2. 

Estoppel, 11. 

Flume, 1. 

Injunction, 47, 78, 169. 

Irrigation, 12, 15. 

Labor, 9. 

lien, 21, 22. 

Location, 18, 21-28. 

Measure of damages, 16, 82, 56. 

MiU site, 1, 2. 

Mortgage, 15, 17. 

Ne^igence, 24, 8a 

Nuisance, 17. 

Partition, 8. 

Partnership, 28-25, 117. 

Pleading, 4. 

Poor rate, 17. 

Possession, 47. 

Quieting title, 6. 

Statiite of frauds, 12. 

Tenant in common, 10, 25. 

Warranty, 12. 

Water, 19, 28, 67, 77, 80. 

DOWER 83 

Infant, i 8. 
Quarry, 11, 12. 
Rent, 17. 
Royalty, 7. 
Statute of frauds, 17. 
Waste, la 



DUMP 

Custom, $ 13. 
Drainage, 6. 
Flooding, 4. 
Fraud, 66. 
Injunction, 84. 
Lease, 107-109. 
Measure of damages, 70. 
Tailings, 9. 



...85 



EASEMENT 

Appurtenances, t 8, 4. 
Colliery, 15. 
Eminent domain, 84. 
Injunction, 63. 
Land-office, 83. 
Merger, 1. 
Patent, 13. 
Prescription, 8. 
Tailings, 4. 
U. S. mining statutes, 9. 



ECCLESLAJ5TICAL LAW. 
Contract, i 86. 
Land, 18. 
Prescription, 6. 
Tithes, 1-3. 



,86 



DRAINAGE 

Appropriation, i 6, 7. 

Barriers, 1. 

Colliery, 15, 16. 

Contract, 16. 

Dip, L 

Injunction, 37, 82. 

Labor, 8. 

Measure of damages, 46. 

Quieting title, 5. 

Severance, 8. 

Sorings, 1-4. 

Water, 19, 23, 30, 63, 64. 

Workings, 9. 

DRILL. 

Warranty, $ 15, 16. 



84 



EJECTMENT 

Abandonment, i 36, 37. 
Adverse possession, 4. 
Execution, 4. 
Injunction, 118. 
Lease, 43,106. 
license, 17, 47. 
Location, S3. 
Lode, 6. 

Mining district, 8. 
Possession, 31. 
Prospecting contract, 7. 
Tenant in common, 35, 37. 
Trespass, 37. 
Trust, 16. 

EMBEZZLEMENT. 
Crimes, § 8. 



EMINENT DOMAIN 

Ditch, § 37. 

Evidence, 63. 

Expert, 6. 

Highways, 10, 12. 

Irrigation, 22. 

Land, 26. 

Lease, 48. 

Measure of damages, 66, < 

Oil, 11. 

RaUroad, 4^ 7, 8. 

Surface support, 47. 

Tunnel, 1. 



EQUITY 

Agent, $ 81. 
Boundaries, 1. 
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EqVITY-CofUinued. 
Colliery, 7. 

Corporations, 4, 76, 106, 107. 
Discovery, 6. 
Ejectment, 15. 
Fault, 4. 
Forfeiture, 81-33. 
Fraud, 78, 104. 
Injunction, 46, 112, 124, 138. 
Inspection, 1, 2, 6. 
Land-office, 34. 
Lease, 112, 121. 
Location, 54. 
Mistake, 2, 3. 
Partition, 14. 
Partnership, 18. 
Practice, 9, 64. 
Severance, 17. 
Specific perfonnanoe, 3. 
Stannanes, 2. 
Stock, 71. 
Stockholder, 20. 
Tenant in common, 1. 

ESCROW. 
Deed, §32. 
Specific performance, 35. 

ESTOPPEL 

Abandonment^ § 21. 
Agent, 38, 51. 
Boundaries, 4. 
Claim, 22. 

Corporations, 21, 60, 69. 
Deed, 33. 
Ditch, 7. 
Ejectment, 19. 
Eminent domain, 30. 
Foreign corporation, 11. 
Husband and wife, 4. 
Injunction, 43. 
Lease, 148, 149, 185. 
License, 24. 
Location, 51. 
Lode, 12. 
Mistake, 5. 
Patent, 20. 
Practice, 18. 
Royalty, 7. 

Specific performance, 23. 
Statute of frauds, 9. 
• Stock, 10. 

Tenant in common, 28, 44. 
Trespass, 36-39. 

EVICTION. See Ouster. 

EVIDENCE 97 

Abandonment, § 8, 9, 11, 20-24> 31, 
Appropriation, 16, 32. 
Adverse possession, 18. 
Agent. 1, 3, 17-21, 40. 
Appurtenances, 7. 
Attorney at law, 1. 
Bills and notes, 8. 
Blasting, 2. 



EYIDENCE-Contmued, '^'*' 

Boundary, 3, 5-7. 
Broker, 1-4. 
Claim, 23. 
ColUery, 21. 
Conspiracy, 1-3. 
Contract, 4, 79, 81. 
Cornwall^ 1. 

Corporations, 9, 41, 105, 125. 
Cost-book, 1, 3, 9. 
Custom, 27-34, 38, 39. 
Deed, 2, 7-9, 16, 28, 24, 30, 34, 39, 50- 

Description, 15-18. 

District rules, 9-13, 17, 20, 21, 31-38. 

Ditch, 9. 

Ejectment, 16, 23, 27. 

Expert, 1-6. 

Forcible entry, 8, 9. 

Foreign Corporation, 1, 15. 

Forfeiture, 14^ 17, 18. 

Fraud, 3, 13, 17, 102, 103. 

Jomt stock CO., 6. 

Land, 11. 

Lease, 56, 67, 81. 

Level, 1. 

Location, 19, 25, 33. 

Location certificate, 1. 

Lode, 18. 

Map, 1. 

Measure of damages, 1-76. 

Mines, 5, 29. 

Minerals, 16, 17. 

Mineral land, 6. 

Mineral springs, 4. 

Negligence, 3, 23. 

Nuisance, 18. 

Partnership, 1-4, 21, 26, 63, 138, 148. 

Patent, 16, 21. 

Personal liability, 37. 

Pleading, 11. 

Poor rate, 19, 20. 

Possession, 14, 35, 36, 60. 

Prospecting contract, 12. 

Quieting title, 4. 
Railroad, 13. 

Becord, 6. 

Reservation, 12. 

Severance, 7, 9, 19. 

Shareholder, 3. 

SoU, 2. 

Specific performance, 7, 14, 

Statute of frauds, 4. 

Statute of limitations, 11, 12. 

Stockholder, 10. 

Surface, 8. 

Tenant for life, 12. 

Timber, 6. 

Trespass, 26, 28-34. 

Trust, 10. 

Usage, 1-4. 

Vein, 5, 10. 

Water, 86. 

Witness. 1-7. 

Workings, 1. 
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EXCEPTION 102 

Crown grant, § 1-3. 
Lease, 13. 
Mortgage, 8. 
Beservation, 3-5, 43. 
Severance, 7. 

EXECUTION 103 

Claim § 3 

Colliery, 11 

Ejectment, 32. 

Forcible entry, 7. 

Fraud, 47. 

Judicial sale, 1, 2. 

Land, 28. 

Lease, 164. 

Measure of damages, 73. 

Mortga^, 9. 

Possession, 59. 

Stock, 65. 

Stone, 4. 

Trespass, 29. 

Wages, 5, 6. 

EXECUTORS AND ADMINISTRA- 
TORS. 
Fixtures, §12, 19. 
Land, 5. 
Land office, 35. 
Lease, 159. 
Partnership, 101, 102. 
Statute of limitations, 25. 
Tpnant in common, 19. 



rchaser, 40. 
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nages, 47. 



FIXTURES 

Appurtenances § 10. 

Bankrupt, 16. 

Colliery, 6. 

Contract, 68. 

Crimes, 5, 6, 10, 16. 

Fraud, 26. 

Lease, 132, 150-152, 162. 

Lien, 16-18. 

Poor rate, 16. 

Reservation, 46. 

Taxation, 31. 

Trover, 7. 

Vendor and purchaser, 31. 
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43,63. 



tnanoe, 28. 



28, 41. 



FLOODING 

Barriers § 3, ^ 
Case, 1. 
Colliery, 15. 
Crimes, 1. 
Custom, 23. 
Dam, 1-4. 
Dip, 1. 
Ditch, 44. 
Drainage, 1, 2. 
Eminent domain, 16. 
Injunction, 78, 116. 
Lease, 83, 87, 131, 152. 
Measure of damages, 28. 
Negligence, 32. 
Patent, 13. 
Receiver, 14 
Surface support, 50-52. 
Water, 75, 76, 78. 
Workings, 30. 
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FLUME 

Apj^urtenances, § 9. 
Eminent domain, 3. 
Lien, 21. 
Location, 20. 
Taxation, 29. 
Water, 68, 69. 

FORCIBLE ENTRY 

Description, § 19. 
Lease, 43. 
Possession, 22. 
Quieting title, 4. 

FOREIGN CORPORATIONS. 
Corporations, §§ 100, 133. 
Land-office, 39. 
Statute of limitations, 23. 

FOREST OF DEAN. 

Custom, 21. 
Forfeiture, 33. 
Mines, 7. 
Tin bounds, 7. 

FORFEITURE 

Aliens, §4. 
Claim, 19. 
Contract, 71. 
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FORFEITURE— Con^tttued. 
Denouncement, 1. 
TMstrict rules, 30. 
£jectment, 16. 
Fraud, 104. 
Loaches, 2. 
Land-office, 24, 40. 
Lease, 39-43, 74, 79, 89, 91, 12a 
Mortgage, 27. 
Oil, 6. 

Partnership, 109, 117. 
Receiver, 18. 
Re-location, 3, 5. 
Rent, 14. 
Shares, 10. 
Stock, 53, 62, 63. 

FORGE. 

Iron, $ 1. 

FOSSILS. 

Minerals, § 11. 
Reservation, 23. 

FRANCHISK 

Public domain, § 34. 
Taxation, 23. 



FRAUD 114 

Abandonment, $ 31. 

Account, 13. 

Adverse possession, 6. 

Agent, 4, 6-10, 16, 28. 

Arbitration and award, 2-5. 

Bills and notes, 18. 

Broker, 6. 

Colliery, 23. 

Corporations, 38, 39, 107-115. 

Crimes, 2. . 

Deed, 29. 

Dower, 13. 

Ejectment, 19. 

Evidence, 11, 61. 

Forcible entry, 2. 

Husliand and wife, 2. 

Injunction, 45, 46, 113, 132, 141, 176. 

Injunction bond, 3. 

Irrigation, 23, 24. 

Laches, 5-8, 14. 

Land-office, 68. 

Lease, 170. 

Libel and slander, 1. 

Measure of damages, 50. 

OU, 14. 

Partnership, 97-101, 107. 

Personal liability, 3(5. 

Pleading, 1, S. 

Rent, 13. 

Rescission, 6-10. 

Specific performance, 15-18. 

Statute of frauds, 20. 

Stock, 36, 43, 56, 64. 

Stockholder, 9, 13, 14, 18-22. 

Taxation, 40. 
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¥B,AVJ)—CorUimt€d. 
Trespass, 31. 
Trust, 16. 

Vendor and purchaser, 8, 32-34, 39, 42, 
43. 

GIFT 129 

Abandonment, § 32. 
Adverse possession, 19. 
Stock, 22. 

GOLD DUST 129 

Contract, § 62. 

Crimes, 2-4. 

Measure of damages, 31, 32. 

Partnership, 102. 

Prospecting contract, 17. 

Stamps, L 

GRANT 130 

Adverse possession, § 2. 

Colliery, 4 

Corporations, 1. 

Crown grant, 1-3. 

Deed. 17.20,22.35. 

Ditch, 37. 

Easement, 7. 

Evidence, 8. 

Injunction, 53. 

Lease, 9, 65. 

Mexican grant, 6-8, 

Mines, 4, 20. 

Reservation, 6, 11, 31, 35, 36, 38. 

State bounty, 1. 

Surface support, 13. 

Water, 84. 

Workings, 27. 

GUARDIAN AND WARD 131 

Infant, § 3. 

HIGHWAYS 131 

Custom, § 3a 
Eminent domain, 20. 
Land-office, 42. 
Negligence, 15, 16. 
Nuisance, 7. 
Taxation, 35. 
Way, 7. 

HOMESTEAD 132 

Husband and wife, § 4. 
Riparian rights, 2. 

HOTEL. 

Corporations, § 82. 

HUSBAND AND WIFE 132 

Contract, § 61. 

Ejectment, 12. 

Equity, 5. 

Homestead, 1. 

Vendor and purchaser, 24. 
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INCORPOREAL HEREDITA- 
MENTS 133 

Ejectment, § 10. 
lacenae, 5, 8, d» 14. 
Water, 88. 

INDIANS 133 

Land-office, 1 43. 
Mexican grant, 16. 
Public domain, 40L 

INFANT 133 

Fraud, § 72. 

Tenant in common, 48. 

Trust, 8. 

INJUNCTION 133 

Account, § 7, 13. 
Claim, 32 
Contract, 10. 
Copyhold, 4. 
Corporation, 79^, 88, 110. 
Ditch, 32. 

Eminent domain, 22, 23. 
Foreign corporation, 13. 
Injunction oond, 1-4. 
Insolvency, 1, 2, 
Laches, 11, 12. 
Lease, 35, 79, 85, 152. 
Location, 57. 
Mineral springs, 6. 
Mortgage, 28. 
Nuisance, 10, 21, 22. 
Partnership, 26, 27. 
Possession, 56. 
Practice, 2, 3, 29, 30, 45. 
Receiver, 31. 
Rent, 12. 
Sea shore, 4. 
Tailings, 15. 

Tenant in common, 2, 53. 
Trespass, 44, 46. 
Waste, 5, 6. 
Way, 14. 
Workings, 30. 

INJUNCTION BOND 150 

Measure of damages, § 62. 
Practice, 45, 47. 

INSOLVENCY 151 

Bills and notes, $ 14. 

Contract, 82. 

Injunction, 27, 49. 50, 155-158. 

Receiver, 19. 

Stock, 48. 

INSPECTION 151 

CoUiery, $ 17. 
Injunction, 86. 
Tenant in common, 51. 
Vendor and purchaser, 2. 

INSTROKE 153 

Colliery. } 19. 



INSTROKE— Con(ifii»ai. 
Lease, 103. 
Workings, 14. 



INSURANCE . 
Usage, § 5. 



INTEREST 

Agent, § 43. 
Contract, 12, 69. 
Corporations, 65. 
Gold dust, 4. 
Injunction bond, 1. 
Measure of damages, 47. 
Partnership, 33. 
Rescission, 7. 

INVENTOR'S PATENTS . 
Contract, § 37. 
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IRON 

Contract, § 7-9, 28, 29. 
Corporations, S9. 
Land-office, 44. 
Measure of damages, 43. 
Rent, 7, 14. 
Sale, 1,2. 
Taxation, 22. 
Warranty, 10, 16, 17. 
Will, 1. • 

IRON WORKS. 

Description, i 9, 10. 
Fixtures, 8, 15, 23. 
Grant, 3. 
Lease, 101, 110. 
Specific performance, 24. 
Timber, 6. 

IRRIGATION 

Appropriation, i 12. 
Tunnel, 2. 
Water, 39. 

JOINT STOCK COMPANY. 
Agent, § 37. 
Bankrupt, 14. 
Bills and notes, 17. 
Corporations, 20. 
Cost book, 21. 
Forfeiture, 28. 
Partnership, 21, 22, 35. 

JOINT TENANT. 
License, $12, 

JUDGMENT. 
Lease, $ 80. 
Merger, 2. 

JUDGMENT ROLL. 
Land-office, § 45. 
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JUDICIAL SALE. 
CoUiery, § 11. 
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JUDICIAL SALE— Cofrfrnwed. 
Execution, 2. 
Fraud, 94. 
Land, 28. 
Lease. 162, 163. 
Partnership, 107. 108. 
Beceiver, 16. 
Stockholder, 9. 

JURISDICTION. 

Land-office, § 46, 49, SO. 
Mexican giant, 3. 
Mines, 26. 
Mining district, 5. 
Practice, 1, 4. 
Public domain, 32. 
Receiver, 3-5, 26. 
Stannaries, 1-6, 8, 9. 

KAOLINE. 

Land-office, § 47. 

KING'S PREROGATIVE 159 

Royal mines, § 1, 2. 
Tin bounds, 5. 

LABOR 159 

Abandonment, § 17, 18w 

Cbiim, 19. 

District rules, 22, 25. 

Estoppel, 8. % 

Land-office, 11, 12, 36. ▼ 

Lease, 91. 

License, 37. 

LACHES 150 

Account, ^7. 

Agent, 30. 

Copyhold, 4. 

Discoveiy, 1. 

Equity, 2. 

Forfeiture, 17, 29. 

Fraud, 52, 54, 57, 58, 95. 

Injunction, 38, 41, 42, 44, 57, 157. 

Lease, 71. 

Partnership, 100, 101, 116. 

Rescission, 11. 

Specific performance, 9, 10, 18, 24, 29, 

38. 
Time; 1-4. 
Trespass, 39. 

Yenaor and purchaser, 4, 34. 
Warranty, 16. 



LAND 

Agent, §3. 
CUim, 4, 5, 12. 
Corporations, 82, 83. 
Cost-book, 6. 
Dump, 1. 
Easement, 6. 
Fixtures, 17. 
Flunae, 2. 

Foreign corporation, 6. 
Grant, 6. 



162 



FAGS 

LAND—Coft^tmieci. 
Lease, 15. 
Mexican grant, 2. 
Mines, 9, 14. 
Nugget, 1. 
Partnership, 24, 32. 
Reservation, 47, 66, 
Statute of frauda, 15. 
Stock, 4. 
Vein. 1. 

Vendor and purchaser, 25. 
Water, 1, 2, 9, 

LAND DISTRICT. 
Land-office, § 4a 

LAND-OFFICB, LAND^FFICE DE- 
CISIONS 164 

Crimes, § 12. 
Patent, 15. 
Reservation, 32. 

LAND-OFFICE RULES. 
Land-office, § 50. 

LARCENY 179 

Crimes, § 11. 
Gold dust, 7. 
Injunction, 98. 
Ore, 1. 
Stock, 9-11. 

LEASE 180 

Abandonment, § 2. 

Agent, 17, 47. 

Appurtenances, 5. 

Arbitration and award, 1, 4, 8. 

Bankrupt, 15. 

Barriers, 7. 

Boundary, 3, 8. 

Coal, 3, 5. 

Colliery, 18, 19. 

Contract, 3, 19, 32, 52, 67. 

Cornwall, 2. 

Corporations, 38. 

Custom, 35, 36. 

Deed, 28. 

Description, 6, 11. 

Dump, 1. 

Ecclesiastical law, 6. 

Ejectment, 8-11. 

Eminent domain, 19. 

Equity, 5. 

Evidence, 21, 48, 51. 

Exception, 3. 

Execution, 2. 

Fault, 2, 3. 

Fixtures, 5, 6, 9, 10, 15, 16, 20. 

Forcible entry, 3. 

Forfeiture, 17, 19-21. 

Fraud, 62, 104. 

Husband and wife, 7. 

Injunction, 29, 46, 56, 60, 66, 176. 

Instroke, 1. 

Joint stock company, 2. 
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TiKASE-Cofi^tied. 


UCENSE--(7<m<iiiife(i. 




Laches. 17. , 


Forfeiture, 22. 




Land, 9, H. 




License, 1, 2, 17, 44. 


Injunction, 62, 64. 




Measure of damages, 83-S7, 7Sw 


Irrigation, 16, 16. 




Merger, 3. 


Lease, 3, 27, 29, 46. 




Mines, 1.4. 
Mining oistrict, 1. 


Neg^noe, 17, 21. 




Occupation, 4. 
011.67 




Mortgage, 27. 




Neg^noe. 21. 


Pleading, 3, 4. 




Partnership, 6a-75, 109. 185. 


Prospectmg contract, 18. 
Public domain, 12, 13, 18, 29. 




Personal property, 8l 
Poor rate, 9-lfiu 




Replevin, 5u 




Possession 3, 69. 


Reservation, 47. 




Practice, 12, 88. 


Specific performance, 33. 




Prescription, $. 


Statute of frauds, 2^ 




Public domain, 8, 9, 38, 89. 


Trespass, 12-19, 30. 




Quieting title, 7. 


U. S. mining statutes, 18. 
Warranty, £ 




Kent, 1-17. 




Resenration, 18. 


Water, 44, 79. 




Royalty, 7. 
School lands, 1. 


Way, 9, 10. 




Severance, 4, 14. 


LIEN 


... 210 


Smelting works, 2. 


Consideration, i 2. 




Specific performance, 28-32. 


Contract, 5. 




Springs, 2. 


Land-office, 50. 




Statute of frauds, 11. 


Mortgage, 33. 




Stock, 44 


QuieUng title, 6. 




Surface support, 6-11, 46, 
Taxation, 24. 


Rescission, 3. 




Vendo^iien, 1, 2. 




Tenant in common, 9, 13. 


Wage^HT 




Tenant for life, 4. 


Warranty, 8. 




Timber, 3, 4. 






Trespass, 11, 47. 


LIME AND LIME-WORKS. 




Trover, 12. 


Bankrupt, $ 7. 




Usage, 3. 


Evidence, 23. 




Warranty, I, 3, 4. 
Waste, i 


Land-office, 51. 




Lease, 64, 65, 86. 




Way,fi. 


Ledge. L 




Workings, 3, 4, 12-14. 


Nuisance, 11. 
Quarry, 9. 




LEDGE 205 


Statute of limitations, 34 




Deed, § 18. 






Description, 4. 
Reservation, 25. 


LOAN. 

Contract, $ 77. 
Corporation, 42. 




LEVEL 205 






Evidence, § 18. 


LOCATION.... 


... 212 


Workings, 5, 6, 10. 






LKXLOCL 


Appropriation, 18. 
Claim, 1, 7, 14, 20, 35, 37. 




Contract, $ 76. 


Custom, 25, 26. 




Deed, 5. 


Deed, 11. 




Interest, 1. 


Description, 2. 
Discovery, 2. 




LIBEL AND SLANDER 206 


District rules, 24-28. 




Agent, §6. 


Ditch, 13, 30, 38. 




Case, 4. 


Estoppel, 15. 




Mines, 32. 


Labor, 3. 10. 
Land-office, 54. 








LICENSE 206 


Lode, a-11, 21, 22. 




Appropriation, J 1, 23. 


Mill site, 1. 




Deed, 15, 20, 2L 


Mineral land, 3. 




Ejectment, ^ 7. 


Occupation, 1. 




Estoppel, 5, 6, 10. 


Partnership, 63. 
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LOCATION— Cofrftwtterf. 
Patent, 1. 

Possession, 22, 29, 32. 
Prospecting contract, 10, 16. 
Public domain, 35. 
Relation, 1. 
Relocation, 1-^. 
School lands, 2. 
Sea shore, 6. 
Tailings, 9-11. 
Tin bounds, 9, 11. 
Vein, 13. 
Water, 20, 87. 



LOCATION CERTIPICATE. 
Evidence, § 33. 
Land-office, 55. 
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218 



LODE 

Deed, § 7, 11, 12. 

Description, 5. 

Discovery, 4. 

Ejectment, 12. 

£etoppel, 15. 

Evidence, 16. 

Injunction, 7. 

Land-office, 25, 27, 56, 72. 

Ledge, 1. 

Location, 1, 2, 13, 14^ 

Map, 1. Br 

Quartz, 1. ^ 

U. S. mining statutes, 2-6, 20. 

Vein, 1-13. 



LUNATIC. 221 

MACHINERY. 

Contract, § 19, 37, 68. 

Fixtures, 1-23. 

Lease, 150, 152. 

Taxation, 31. 

Usaffe, 3. 

Vendor and purchaser, 31. 

Warranty, 115, 116. 

MAGNESIA. 

Reservation, § 29. 

MAGNETIC VARIATION. 
Description, § 1. 
Evidence, 31. 

MALICIOUS MISCHIEF. 
Crimes, § 5, 6. 



MANDAMUS 222 

Forcible entry, § 7. 
Injunction, 171. 
Mineral land, 6. 
Taxation, 38. 

MANURE 

Lease, § 169. 

MANSLAUGHTER 222 



MAP 

Boundary, § 10. 
Description, 11. 
Land-office, Zl, 70. 

MARBLE 

Land-office, § 57. 
Usage, 4 



MASTER AND SERVANT , 
Blasting, § 1-3. 
Crimes, 8, 17-19. 
Negligence, 6, 7, 11-14 
Personal liability, 12. 
Wages, 1-11. 



MEASURE OF DAMAGES 223 

Account, i 13. 

Case, 3. 

Confusion, 1. 

Contract, 35, 68, 78. 

Corporations, 68. 

Ditch, 10, 11. 

Eminent domain, 11-20. 

Evidence, 46, 63. 

Expert, 6. 

Highways, 4. 

Injunction bond, 1-4. 

Inventor's patent, 6. 

Lease, 29, 38, 44, 47, 99, 103, 171, 180. 

Negligence, ^ 

Nuisance, 19. 

Pleading, 8. 

Specific performance, 20. 

Surface support, 32, 46. 

Tenant in common, 39, 40. 

Trespass, 22. 

Trover, 3, 11. 

Warranty, 12. 

MERGER 232 

Personal Liability, i 30. 



MEXICAN GRANT 

Discovery, $ 1, 3, 5. 
District rules, 6. 
Indians, 2. 

Kind's prerogative, 3. 
Lana-omce, 58. 
Location, 29, 
Patent, 5, 6, 18. 
Public domain, 15. 
Quicksilver, 1, 2. 
Royal mines, 4» 5. 

MICA. 

Land-office, $ 59. 

MILL, MILL-SITE 

Appropriation, $ 22, 31. 
Contract, 23, 24, 30. 
Corporations, 84, 88. 
Fixtures, 1, 13, 14. 
Irrigation, 16, 25. 
Land-office, 60. 
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UJJJs, MILL BlTE^^onthMsd. 


MINERAL LANDS 


.... 237 


Lien, 8, 11, 12. 


Appropriation, $ 25. 




Partnerahip, 29. 


Diamonds, 1. 




PoBsession, 37. 


Injunction, 102. 




Water, 31. 


Land-office, 61, 82. 
Possession, 49. 




MINKS 238 


Public domain, 20. 
Reservation, 35. 




Appropriation, 8 1, 36. 




trST"^ '' ^ 


MINERAL SPRINGS 


.... 237 


Common, 1. 


Injunction, $110. 




Deed, 1, 3^, 27. 
Devise, 1. 


Receiver, 22. 
Trade-mark, 1, 2. 




Dower, 2, 4, «. 


Vein, U. 




Bccleeiastical law, 1, 2. 






Ejectment, 2. 
Eminent domain, 1, 2. 
Equity, 2. 
Evidence, 1. 


MINING DISTRICT 


.... 238 


District rules, i 1-38. 
Forest of Dean, 6. 




Land-office, 62. 




Forfeiture, 11. 


Record, 8. 




Fraud, 2. 17, 80. 
Husband and wife^ 1, 8. 






MISTAKE 


239 


Injunction, 1, 2, 8, 33, 107. 
Injunction bond, 1. 


Contract, i 10. 
Corporations, 68. 




Laches, 1-3. 


Deed, 12. 




Land, 2. 


^""^^^K 




Lease, 8, 18, 116, 124, 141. 


Estoppel, 7. 




Location, 3. 


Lease, 127. 




Master and servant, 3. 


Location, 29. 




Measure of damages, 7ff. 
Mexican grant, 1. 


Lode, 9. ^ 
Mines, 3# 




Ore,4w 


Mortga^, 8. 




Poor rate, 4, «. 


Rescission, 4. 




Quarry, 4, 5, 9. 
Reservation, 7, 9. 


Trover, 3, 4. 
Warranty, 7. • 




Tenant for life, 1-3. 






Vein, 2. 


MORTGAGES 


.... 239 


Vendor and purchaser, 35. 


Deed, $40. 




Waste, 7. 


Eminent domain, 39. 




Water, 41. 


Fixtures, 21-23. 




Way, 1. 


Flume, 1, 2. 




Workings, 23. 


Fraud, 78. 
Injunction, 95. 




MINERALS 236 


Lease, 108. 




Consideration, § 1. 
Deed, 1, 2, 22. 
Diamonds, 1. 


License, 13. 

Lien, 25, 26. 

Measure of damages, 6& 

Mines, 8. 

Partition, 8. 

Partnership, 126, 127. 

Receiver, 12. 

Severance, 16. 

Shares, la 

Statute of frauds, 12. 




Eminent domain, 18, 21, 27, 29, 34. 

Evidence, 1, 14. 

Exception, 3, 4 

Grant, 2, 17. 

Highways, 1. 

Injunction, 64, 104. 

Land, 1. 

Lease, 6, 116. 




Stock, 67. 




Mistake, 1. 


MORTMAIN. 




Oil, 1-3. 
Ore, 1-8. 
Patent, 4. 


Corporations, $ 88. 




Foreign corporations, 88. 




Reservation, 7, 29. 
Severance, 6, 21. 


NEGLIGENCE 


243 


Act of God, $ 1. 
Agent, 31, 44. 
Appropriation, 33. 
BUsting, 1-5^ 




MINERALS IN SOLUTION. 




Injunction, § 64. 
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NEGLIGENCE— Con<*H«ed 
Crimes, 7, 19. 
Ditch, 42, 43. 
Drainage, ^. 
Easement, 5, 6. 
Flooding, 1. 
Fraud, 76. 
Lease, 33, 34. 
Manslaaghter, 1, 2. 
Master and servant, 1-3. 
Measure of damages, 48, 49. 
Partnenhip, 96. 
Possession, 14. 
Railroad, 14. 
Statute, 1. 
Surface support, 20. 
Tailings, 12. 

NEW ALMADEN MINE. 
Qucksilver, i 1. 

NEW IDRIA MINE. 
QnicksilYer, $ 2. 



NOTICE 

Adverse possession, $ 21. 
Agent, 12, 29, S5. 
Corporations, 62, 63. 
Cost-book CO., 10, 13. 
Crimes, 17. 
Ditck la 
Forfeiture, 23, 28. 
Injunction, 42, 126, 154. 
Land-office, 64. 
License, 21, 39-41, 43. 
Location. &-S, 16, 17, 19, 26. 
Partnership, 111, 128, 129. 
Patent, 16. 
Possession, 69. 
Receiver, 21. 
Record, 3, 8. 
Stock. 9, 16, 62, 66. 
Stockholder, 26, 27* 
Wages, 11. 
Water, 87^ 
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NUGGET 

Larceny, ^ 4. 
Partnership, 148. 



NUISANCE 

Corporation, § 26. 
Crimes, 7, S, 
Eminent domain, 9. 
Injunction, 97. 
Measure of damages, 46. 
Water, 43. 
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OCCUPANCY 

Claim, § 7, 18. 
Possession, 63. 
Public domain, 19. 
Statute of limitations, 36. 
Tenant in common, 16. 
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OIL 261 

Account, § 8. 

Act of God, 2. 

Appurtenances, 11. 

Common carrier, 6, 8. 

Contract, 19. 

Corporations, 29. 

Deed, 6. 

Delivery, 1. 

Ejectment, 7, 8, 9. 

Eminent ilftTnAin^ 26. 

Equity, 6. 

Evidence, 38. 

Fraud, 22, 24, 34, 40, 62, ee, 71, 89. 

Husband and wife, 8. 

Injunction, 63. 

Insurance, i. 

Land-office, 68. 

Larceny, 6. 

Lease, 47, 127-130, 164. 

License, 6, 23, 31-33. 

Lien, 13. 

Measure of damages, 62. 

Minerals, 14. 

Personal property, 3. 

Pleading, 11. 

Pros^ting contract, 18. 

Receiver, 18. 

Rescission, 11. 

Specific pmormanee, 12. 

Subscription, 1. 

Trover, 6. 

Warranty, 11. 

Weights and measures, 6L 

OIL BARRELS. 

Weights and measures, % 6. 

ORE , 253 

Account, 8 1, 16. 

Adverse possession, 7. 

Bankrupt, 10. 

Bilk and notes, 1. 

Contract, 2-11, 14, 51. 

Deed, 8, 10, 19. 

Estoppel, 10. 

Evidence, 8. 

Execution, 1. 

Incorporeal hereditament, L 

Injunction, 21-23, 104. 

Land, 13, 18. 

Lease, 110, 142L 

Lien, 7. 

Mines, 7. 

Minerals, 17. 

Poor rate, 10. 

Possession, 46, 

Practice, 4a 

Replevin, 1-4, 8. 

Taxation, 8, 16. 

Usage, 2. 

OUSTER 263 

Adverse possession, } 4^ 6. 
Forcible entry, 4, 9. 
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OVSTEK-ConHmted. 
Lease, H 82, 48-A2. 
License, 35. 
Practioe, 87. 
Tenant in oommo% 32-85. 

OUTFIT 

Infant, $2. 
Paitnerahip, 102. 

0UT8TR0KE. 
Lease, i 169. 

PARTEDAa 

Mexican grant, i 6. 
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PARTITION 

Account, i 10. 
C(^er7» 9. 
BiinerauL 3. 
Partnenhip, 73. 
Piractice, 55. 
Suiface support, 23. 
Tenant in common, 41, 43. 

PARTNERSHIP. 

Account, § 5, IL 

Agent, 16, 51. 

Bankrupt, 15u 

Bills and notes, 11, 12, 18. 

Brick, 1. 

Colliery, 9. 

Contract, 9. 

Deed, 46. 

Ditch, 83. 

Ejectment, 15, 16, 18i. 

Eyidenoe, 24, 52. 

Forfeiture, 16. 

Fraud. 19, 30, 32. 

Gold dust, 8. 

Injunction, 103. 

Jomt stock CO., 1. 

Laches, 17. 

Lease, 153, 159, 161. 

Lien, 3, 23. 

Lunatic, 3. 

Nugget, 2. 

Partition, 10. 

Possession, 17. 

Phtctioe, 4, 7, 27. 

Projecting contract, 16, 17. 

Receiyer, ^10, 12, 13, 17. 

Smelting works, 1. 

Statute of frauds, 11. 

Statute of limitations, 39. 

Subscription, 1. 

Tenant m common, 27-30. 

Trespass, 27. 

Venaor's lien, 1. 
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PATENT—Conitfiiioi 
Irrigation, 20. 
Land-office, 14, 51, 64^ 67. 
Location, 9. 

Measure of damages, 7. 
Mineral land, 4. 
Public domain, 23, 36. 
Relation, 1. 
ReservaUon, 37. 
Salines, SL 3. 

Statute of limitations, 10. 
Surrey, 1. 
WatdS, 1. 

PAUPER 
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PEAT. 

Land, 8 17. 

PERCOLATION. 
Railroad, §7. 
Tunnel, 2. 

PERSONAL LIABILITY 

Bills and notes, § 3, 4, 9, 10. 
Corporations, 6i, 71. 
Cost-book, 2, 5. 
Fraud, 5a 
Shares, 4. 
Shareholder, 2. 
Statute of frauds, 14. 
Statute of limitations, 25, 26. 
Stock, 52-54. 

PERSONAL PROPERTY 

Claim, $6. 

Contract, 55. 

Land,2L 

Partnership, 82, 35. 

Seyeranoe, 7, 31. 

Taxation, 6. 

Vendor and purchaser, 30. 

PHOSPHATES. 
Bankrupt, $6. 
Lease,H65. 

PIPE LINE. 

Common carrier, 8. 
Eminent domain, 26. 
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PATENT 

Discorery, § 6. 
District rules, 6. 
Fraud, 27. 
Injunction, 106. 
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PLACER 

Injunction, i 47. 

Labor, 10. 

Land-office, 12, 16, 18^ 23, 28, 

Location, 26, 55. 

Lode, 15. 

Measure of damages, 31. 

Mines, 29. 

Quarts, 1. 

U. S. mining statutes, 6. 

Water, 28. 

PLANT. 

Colliery, 5. 
Contract, 31. 
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PI.K ADING 281 


POSSKSSION--Con<^ued. 


Abandonment) 36. 


Evidence, 12. 


Account, 14. 


Injunction, 88, 90, 91, 105, 151. 




Irrigation, 17. 


Bankrapt, 14. 


Labor, 6. 


CoUiery. S. 


Land-office, 83. 


Contract, 65, 79. 


Lease, 68, 146, ISO, 185. 


Corporations, 16-18, 110. 


License, 45. 


Cnstom, 4, 37. 


Location, 15, 50, 53. 


District roles, 31, 37. 


Measure of damages, 18, 51. 


Ditch, 40, 46. 


Mineral land, 4. 


Ejectment, 33, 34. 


Mortgage, 35. 


Evidence, 28. 


Notice, 1. 


Forfeiture, 7. 


Occupation; 1-6L 
Ore, 2. 


Fraud, 86, 87, 91. 


Lease, 119, 175-6, 183. 


Partition, 12. 


Lode, 13. 


Practice, 52. 


^g«|ence.l3.30. 


Public domain, 27. 


Quarnr, 13. 


Partnership, 50. 


Quieting title, 1^ 


Personal llabiUty, 42. 


Receiver, 25. 


Possession, 60. 


Record, 1, 2, 4. 


Prescription, 7. 


Relocation, 2. 


Statute of limitations, 13, 22. 


Severance, 26. 


Stock, 24. 


Specific performance, 28b 




Statute of frauds, 1, 5. 


Tailings, 16. 


Statute of limitations, 17, 85. 


Trespass, 15, 22. 


Trespass, 3-10. 


Vendors* Uen, 1. 


Trover, 1, 6. 


Water, 41, 52-54» 60. 


Vendor and Purchaser, 14, 4L 




Water, 13-15, 52. 


PLEDGE. 

Contract, ( 65. 


Witness, 4. 


Stock, 15-18. 


PRACTICE 290 


PLUMBAGO. 


Abandonment, 8 1, 2, 9, 16, 20, 23. 27, 

vO. 


Tenant in common, i 54. 


Account, 5, a 


POCKET. 

Libel and slander. } h 


Adverse claim, 2, 3, 4. 
Agent, 6, 32. 
Aliens, 1. 


POLLUTION OF STREAMS. 
Injunction $ 79. 
Irn^tion» 7 
Nuisance, 3, 4. 


Appropriation, 8. 
Arbitration and award, 7. 
Assumpsit, 1-6. 
Bankrupt, 11, 14, 16. 
Bills and notes, 4. 




Broker, 7. 


POOR RATE 283 


Cnse, 1-4. 


CoUiery, J 20. 


Chiim, 1, 8, 9, 15. 


Mines, 19. 


Contract, 11, 40, 47, 58, 60, 68, 85. 


Occupation, 4-6L 


Corporations, 16-18, 61, 76, 101, 103 
111, 120, 126. 


Seyeranoe, 27. 


Taxation, 32, 33. 


Cost-book, 12, 22-25. 




Crimes, 1, 11, la 


POSSESSION 285 


Description, 11. 


Abandonment, 27. 


District rules, 34, 35. 


Account, 1, 2. 


Ditches, 41, 45. 


Adverse claim, 4. 


Dower, 12. 


Adverse possession, 1, 22. 


Ejectment, 17, 26, 28, 32, 35. 
Elminent domain, 16. 


teM-k"''^ 


Equity, 5, 6. 


Conveyance, 2-4. 


Estoppel, 9, 12. 


Corporation, 93. 


Execution, 1-5. 


Deed, 31. 


Executors, 5. 


Dump, 1. 


Expert, 5. 


Ejectment, 16, 18, 20-28. 


Forcible entry, 4-8. 
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PRACTICE-Ccmltiiiierf. '^'*' 

Foreign corporation, 9, 10, 12, 16. 
Forest of Uemn, 6, S. 
Forfeitoie, 0, 32. 
Fiuud, 86, 56, 86, 88, 89, «2-H 100, 

Gold dost, 8. 

Husband and wife, 8. 

Injunction, 19, 26, 36, 42, 79-84, 87, 99, 

100, 104, 112, 17a 
Inspection, 3, 12, 13, 16-18, 20. 
Irr^ation, 23. 
Jucucial sale, 1, 2. 
Laches, 16. 

Land^ffice, 2, 9, 13, 22, 41, 83, 93. 
Larceny, 1-6. 

Lease, 30, 87, 66, 73, 109, 171-178. 
Lien, 31. 
Lode. 19. 
Mandamus, 1-3. 
Measure of damages, 34, 69, 74. 
Moiteage, 14, 18,l9, 26. 
N^ligence, 19, 28, 33. 
Nuisance, 13»16. 
Partition, 14. 

Partnership, 26, 114^ 120, 121, 137, 144. 
Patent, 16. 
Quieting title, 1-4. 
Receiver, 4, 6, 7, 16, 19, 28-30. 
Rent, 3. 

Specific performance, 27, 31, 34-86. 
Statute of limitations, 14. 
Stock. 40, 46, 69-71. 
Stockholder, 23-26, 28. 
Tenant in common, 16, 18, 31, 46, 47, 

49. 
Tithes, a 
Trespass, 1-47. 
Trover, 1-14. 
Trust, 9. 

Stockholder, 23-26, 28. 
Vein. 6. 6. 
Vendors lien, 2. 
Warrant, 11. 
Water, W, 81. 
Winding up act, a 
Witness, 1-7. 

PRE-EMPTION. 
Claim, 1 16. 
Mineral lands, 8. 

PRESCRIPTION 296 

Custom, i 2. 
Drainage, 8. 
Easement, 2. 
Highways, 6, 11. 
Irrigation, a 
Statute of limitations, 7. 



Surface support, 31. 
Water, 39, 41, 76, 



PRINCIPAL AND AGENT 297 

See AOBNT. 



PROSPECT HOLE. 
Lease, $68. 

PROSPECTING CONTRACT m 

Contract, i 26, 40. 
Infant, 2. 
Lease, 31. 
Location, 46, 47. 
Measure of damages, 39. 
Partnership, 6(X-64. 
Possession, 64. 
Reservation, 40. 42. 
Specific performance, 21, 22. 
Vendor and purchaser, 39. 

PROSPECTUS. 
Laches, $ 16. 
Rescission, 1-2. 
Stockholder, 16, 16. 

PUBLIC DOMAIN 8Q0 

Aliens, $ 4w 

Appropriation, 1-36. 

Chmn, 12, la 

Ditch, 12. 

Ejectment, 29. 

Evidence, 34^ 36. 

Forcible entnr, 1. 

Grant, 1. 

Indians, 2. 

Injunction, 23, 102. 

Possession, 19-21. 

Reservation, 31-34. 

Salines, 1-4. 

Statute of Frauds, 8, 9. 

Taxation, a 

Timber, L • 

United States mining statutes, 1-21. 

PUBLICATION. 
Land office, i 72. 

PUMP. 

Contract, i 16, 68. 
Drainage, 7. 



QUARRY 

Adverse possession, j8, 9, la 

Bankrupt, la 

Boundary, 9. 

Case,a 

Common, a 

Contract, 1, 21, 30, 46, 47. 

Crime, 7. 

Custom, a 

Deed, a 

Description, a 

Dower, 6, 14. 

Ejectoient, 6. 

Evidence, 2, a 

Exception, 3. 

Injunction, 66, 69. 

Land, la 

Lease, 38, 60. 107. 

Measure of damages, 37. 
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QUARRY—CWmiKjrf. 

Mines, 10-12, 16, 24, 25. 
Nuisance, 1. 
Poor rate, 8. 
Reservation, 18, 20, 21. 
81ate work, 1. 
Springs, 3, 4. 
Stone, a. 
Tithes, 2. 
Workings, 2. 

QUARTZ 305 

Claim, $26. 
Lode, 15. 
Plao^ 3. 

QUICKSILVER 305 

Land-office, i 18. 
Mineral land, 8. 

QUIETING TITLE 305 

Practice, $55. 

Statute of limitations, 2. 

Tenant in common, 45. 

QUO WARRANTO 306 

Corporation, $ 1, 2. 

RAILROAD 306 

Common carrier, } 1, 7, 8. 

Contract; 63, 66. 

Description, 9. 

Easement, 4. 

Eminent domain, 10, 27-34. 

Evidence, 63. 

Expert, 6. 

Fixtures, 2-4. 

Injunction, 65-67, 84^ 165. 

Injunction bond, 2. 

Land-oifice, 74. 

Lease, 50, 51, 166. 

Measure of damages, 54, 68, 69, 75. 

Mineral land, 7, 8. 

Practice, 35. 

Public domain, 37. 

Reservation, 35. 

Surface support, 17. 

Tunnel, 4, 5. 

Way, 14-21. - 

RECEIVER 308 

Injunction, § 164. 
Insolvency, 1. 
Partnership, 67. 
Trespass, 29. 

RECORD 311 

Deed, §34. 
Discovery, 5. 
Evidence, 25, 26. 
Land, 27. 
Land-office, 75. 
Location, 8, 14. 
Location certificate, 1. 
Mortgage, 21, SO 



PAOB 

RELATION 311 

Abandonment, § 15. 
Appropriation, 15, 24, 28, 32. 
Location, 23. 
Patents 14, 15. 

RE-LOCATION 311 

Land-office, § 76. 
Tenant in common, 50. 

RENT 312 

Agent, § 35. 

Colliery, 12. 

Contract, 67. • 

Dower, 10. 

Estoppel, 10. 

Evidence, 34. 

Forest of Dean, 3. 

Forfeiture, 33. 

Land, 19, 20. 

Lease, 20, 29, 51, 92, 113, 118, 120, 134- 

138, 142. 
Measure of damages, 21, 22, 35. 
Mineral springs, 3. 
Poor-rate, 14, 15. 
Royalty, 1-9. 
Salines, 5. 
Trespass, 35. 
Winding-up act, 7. 

REPLEVIN 314 

License, § 16. 
Oil, 9. 

RESCISSION 314 

Affent, $4 

Bills and notes, 18. 

Evidence, 53. 

Fraud, 5, 94. 

Laches, 15, 18. 

Lease, 70, 71. 

Measure of damages, 58. 

Practice, 14, 57, 58. 

Public domain, 10. 

Specific performance, 8, 25. 

Stock, 64. 

Stockholder, 16. 

Vendor and purchaser, 13, 18-20, 38. 

RESERVATION 316 

Copyhold, i 5. 
Crown grant, 1. 
Deed, &. 
Description, 7, 10. 
Easement, 3. 
Exception, 1-4. 
Mines, 6. 
Minerals, 13. 
Mineral land, 2, 7, 8. 
Mistake, 2. 
Patent, 9. 
Quarry, 5-7. 
liailroad, 1. 
Rent, 7. 
Royal mines, 3. 
Saunes, 1-4. 
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RESERVATION— CofOmnarf. 
School lands, 6. 
Specific perfonnance, 7» 8. 
Statute of frauds, 8. 
Statute of limitations, 16, 17. 
Surface support, 5, 21. 
Tenant in common, 24. 
Water, 88. 
Way, 6, 17. 

RIPARIAN RIGHTS 

Land. $ 15. 
Sea shore, 1-6. 
Wn^r, 32, 70-72. 

ROCK IN PLACE. 
Land-office, $77. 
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ROYAL MINES 

Crow grant, $ 3. 
King's prerogative, 1-3. 
Mines, 9-13. 
Public doman, 5, 15. 
Sovereignty, 1. 

ROYALTY 

Assumpsit, $ 2. 

Conversion, 1. 

Ciistom 19, 20. 

Equity, 6. 

Forfeiture, 18. 

Interest, 1. 

Land, 18. 

Lease, 57, 137-141, 183. 

Measure of damages, 36. 

Occupation, 2. 

Practice, 36. 

Stannaries, 1. 

Statute of limitationB, 29. 

Taxation, 18. 

SALE 

Conveyance, J 1-4. 

Corporations, 36, 37, 97, 98. 

Cost-book, 5, 8-12, 19, 2a 

Deed, 29. 

Ditch, 10. 

Evidence, 27, 28. 

Fraud, 6.^ 

Lease, \54r-\6S, 160, 178. 

Lunatic, 2, 3. 

Measure of damages, 50, 61. 

Mines, 18. 

OU, 11, 12. 

Ore, 8. 

Possession, 36, 37. 

Prospecting contract, 6, 7. 

Record. 6. 

Statute of frauds, 1. 

Stock, 23, 61. 

Vendor and purchaser, 1-43. 

Warranty, 1-18. 

SAUNES-SALT-SALT WELL. 
Account, ^ 3, 6, 16. 
Bankrupt, 1. 
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SALINES, ETC.— Conimued. 
Common carriers, 5. 
Contract, 18. 
Delivery, 4, 
Fixtures, 6, 19-21. 
Injunction, 98. 
Interest, 1. 
Land-office, 78. 
Lease, 87, 130-133, 140, 166. 
Negligence, 3. 
Partnership, 69. 
Reservation, 31-34^ 
Taxation, 20. 
Tenant in common, 26. 
Trover, 5. 
Vendor and purchaaer, 33. 

SALTPETER. 

ROYAL MINES 
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SALTPETER CAVE. 
Rescission, } 6. 

SAW-MILL. 

Corporations, $ 84. 

SCHOOL LANDS.... 
Claim, $ 27. 
Land-office, 79. 
Patent, 11. 
Public domain, 35. 
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SEASHORE 527 

Custom, i 4. 
Highwa^ 11. 
Injunction, 69. 
Inspection, 16, 

SEVERANCE 327 

Adverse possession, $ 12, 13. 

Ejectment, 12. 

Evidence, 6, 13, 14. 

Land, 3, 12. 

Measure of damages, 66. 

Mines, 30. 

Minerals, 17. 

Mistake, 2. 

Mortgage, 12, 16. 

Ore, 1. 

Partition, 6. 

Personal property, 1. 

Possession, 6-8. 

Practice, 13. 

Public Domain, 36. 

Quarry, 10. 

Replevin, 8. 

Reservation, 38, 51. 

Statute of limitations, 3, 4. 

Stone, 1, 2, 8. _ 

Surface support, 4, 23, 27, 33, 35. 

Taxation, 6, 7. 

Tenant in common, 22, 23. 

Vendor and purchaser, 30. 
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SHARE 

Broker, ( 5. 

Contract, 82. 

Cost-book, 1& 

Forfeiture, 23-27, 30 

Land, 21-23. 

Measure of damages, 57, 60, 61. 

Mines, 14. 

Mort^ige, 18-20. 

Partnership, 35, 104, 105. 

Prospecting contract, 14. 

Specific performance, 25. 

Statute of frauds, 15. 

SHAREHOLDER 

(oet-book, $ 4, 14-16. 
Fraud, 42, 46, 47, 97. 
Partnership, 25. 
Rescission, 1. 
Winding up act, 4, 5. 

SIDE LINES. 
Location, $ 59. 
Lode, 11. 
Patent, 2, 22. 
Surface, 10. 
Survey, 1. 

U. S. mining statutes, 4, 20. 
Vein, 8, 12. 

SIOUX SCRIP. 
Land-ofiSce, § 80. 

SLAG. 

Abandonment, $ 30. 
Inventor's patent, 4. 

SLATE, SLATE-WORK 

Bankrunt, i 4. 
Land-omce, 81. 
Lease, 38. 

Measure of damages, ^. 
Mines, 25. 

SLAVES. 
Shares, U. 
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SOIL— OotUmued. 

Measure of damages, 4. 
Minerals, 0. 
Seek shore, 3. 
Trover, 4. 



SOVEREIGNTY 

Aliens, § 4. 
Kinff's prero^tive. 
Public domain, 2-4. 
Sea shore, 2, 6. 
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1-3. 



SMELTING WORKS 

Corporations, $ 78, 83. 

Injunction, 97. 

Lease, 111. 

Lien, 14w 

Measure of damages, 44, 46. 

Nuisance, 6. 

Public domain, 38, 39. 

Royalty, S. 

Stannaries, 5. 

Taxation, 30. 

Timber, 5. 

Usage, 2. 

80APST0NE. 
Expert, § 4, 5. 
Fraud, 1, 65, 90. 

SOIL 

Land, 8 17. 
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SPECIFIC PERFORMANCE... 
Agent. § 17. 
Colliery, 13. 
Ejectment, 13. 
Evidence, 9. 
Fraud, 26. 
Partnership, 134. 
Prospecting contract, 4, 5. 
Partnership, 37. 
Stock, 37. 

Tenant in common, 13. 
Trust, 12. 

Vendor and purchaser, 35, 43. 
Workings, 15. 

SPRINGS 

Irrigation, § 6, 27. 
Mineral springs, 1-6. 
Reservation, 11. 
Statute of limitations, 7. 

SPURS. 

Description, % 2. 
Lode, 16, 17. 
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STAMPS 

Contract* 8 80, 83. 
Lease. 19. 
Mistake, 3. 
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STANNARIES 

Cornwall, § 1, 2. 
Tin bounds, 1-13. 
Wei^^ts and measures, 1. 

STATE BOUNTY 

Taxation, § 20. 

U. S. mining stocks, 14. 

STATUTE. 

Adverse claim, % 5. 
Claim, 33. 
Contract, 86. 
Corporations, 19, 66, 129. 
District rules, 5. 
Evidence, 54. 
Forest of Dean, 7. 
Highways, 13. 
Lien, 28, 29. 
Utah, 1. 



STATUTE OF FRAUDS.. 
Lease, § 77, 78, 178. 
Prospecting contract, 1. 
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STATUTE OF LIMITATIONS. 
Abandonment, ^ 12, IS, 16. 
Adverse poeseMion, 4, S, 
Drainage, 8. 
Lachea, 16. 
LeaM, 4S. 
Mortgage, 29. 
Stone, 8. 
Trespaas, 82. 



STAY LEAVE. 
Surface, % 5. 
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STOCK 846 

Agent,* 28. 

Contract. 16, 54, 65. 

Corporations, 67-76, 00, 92, IIL 

Equity, 6. 

Evidence, 61, 62. 

Execution, 6. 

Fraud, 50-53, 69, 72, 96. 

Gift, 2. 

Husband and wife, 5, 6. 

Injunction, 98. 

Mandamus, 3. 

Measure of damages, 55, 58, 59. 

Merger, 2. 

Practice, 26. 

Specific performance, 26, 27. 

Statute of frauds, 18. 

Statute of limitations, 20. 

Taxation, 26-28, 39. 

Trover, 8-10. 

Trust, 15. 



Usage, 14 
Vendor 



dor and purchaaer, 9. 

Warranty, 13. 

STOCKHOLDER 352 

Bankrupt, $ 11. 

Contract, 71. 

Corporations, 46, 67-76, 95, 96, 99. 

Evidence, 60. 

Foreign corporation, 8. 

Fraud, 48, 101. 

Injunction, 92. 

Mandamus, 1. 

Personal liability, 1-43. 

Practice, 25. 

Statute of frauds, 14. 

Statute of limitations, 25. 

Stock, 46. 

Subscription, 1. 

Witness, 1. 



STONE 

Bills and notes, § 2. 
Contract, 14, 46, 47. 
Ecclesiastical law, 3. 
Evidence, 6. 
Grant, & 
Highways, 5-11. 
Injunction, 20, 60. 
Land, 15. 
Mines, 11, 16. 
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STONE— C<m<mife(2. 
Minerals, 5. 7, 8, 10. 
Personal property, 2. 
Quarry, a 
Keservatioxi, 22-25. 
Riparian Ru;fats, 1. 
SevenuMe, 7, 31. 

STRIKE 

Contract, t 36. 

Specific penormanoe, 16. 

SUBSCRIPTION 

Contract, f 24, 67, 85. 
Corporations, 69. 
Fraud, 40, 4L 
Joint stock CO., 4. 

SULPHUR SPRINGS. 
Land-offioe, 84. 

SUNDAY*. 356 

Replevin, f 8. 
Ventilation, 3. 

SUPPLY STORE. 
Bankrupt, i Z, 4. 
Corporations, 87. 
Partnership, 96. 

SURFACE 366 

Crown grant, i 2. 

Custom, 5. 

Easement, 7. 

Evidence, 15, 30. 

Land, la 

Land-office, 85. 

Lease, 11, 12, 72, 96, 97, 125, 12& 

License, 4, 12. 

Lode, 6. 

Minerals, 9, 13. 

Mortgage, 13. 

Nuisance, 8. 

Partition, 4. 

Patent, 2. 

Possession, 1-5. 

RaihxMul, 6. 

Reservation, 26-28, 48. 

Severance, 14, 17f 18. 

Soil, 1. 

Stay leave, 1. 

Surface support, 1-52. 

Tr^pass, 2l 

U. S. mining statutes, 45, 

Warranty, 2. 

Water. 7a 

Workings, 16. 



SURFACE SUPPORT. . . 
Appurtenances, i 12. 
Custom, 14-16. 
Ditch, 31. 

Eminent domain, 27. 
Evidence, 30. 
Injunction, 67, 70, 75. 
Inspection, 6, 10, 
Lease, 96^ 172. 
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SURFACE BVFFOKr--Contimud, 
Measure of damages, 68. 
Railroad, 1-6, 
Reservation, 19, 39, 41. 
Severance, 21, 29-25. 
Statute of limitations, 16, 24. 
Warranty, 6. 
Workings, 17-20. 

SURVEY 

Inspection, $ 4, 19. 

Land-office, 86, 87. 

Location, 62. 

Lode, 21. 

Patent, 10. 

Possession, 49. 

U. S. mining statutes, 4, 6. 

SURVEYOR-GENERAL. 

Land-office, $ 87. . 

SUTRO TUNNEL, 
Land-office, i 21, 88. 
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TAILINGS 

Abandonment, } 28^aa 
Claim, 28. 
Dam, 2. 
Ditch, 44. 
Flooding, 3, 4. 
Injunction, 74. 
Location, 41. 



364 



TAXATION 

Aliens, $ 2. 
Bullion, 1. 
Chinese, 2. 
Crimes, 13. 
Highways, 13. 
Land, 6. 
Patent, 1& 
Public domain, 21. 
Stock, 68. 

TENANT IN COMMON.. 
Account, $ 3, 4. 
Adverse possesion, 5. 
Claim, 39. 

Cornwall ore banks, 1. 
Deed, 26. 
Ditch, 33. 
Ejectment, 14, 17. 
Estoppel, 9. 
Execution, 4. 
Forfeiture, 15. 
Gold-dust, 4. 
Injunction bond, 3. 
Interest, 2. 
Labor, 5. 

Land-office, 23, 24. 
Lease, 24. 
License, 10, 11. 
Lien, 24. 
Lunatic, 2. 

Measure of damages, 63. 
Negligence, 33. 
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TENANT IN COMMON-^<m<int<«i. 
Oil, 2, 17. 
Ouster, 1. 
Partition, 1, 16. 
Partnership, 12-16, 23, 24. 
Pleading, 3, 9. 
Possession, 17. 
Receiver, 11, 27. 
Re-location, 3. 
Reservation, 13. 
Specific performance, 14. 
Statute of limitations, 6, 18, 19, 33. 
Trespass, 18-20. 
Vendor and purchaser, 36. 
Vendors' lien, 1. 
Waste. 7. 



TENANT FOR LIFE 
Deed, § 27. 
Denouncement) 1. 
Fixtures, 11. 
Injunction, 61. 
Laches, 19. 
Lease, 5. 
Mortgage, 14. 
Royalty, 9. 
Waste, 3, 4. 
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TIMBER 

Appropriation, § 19. 
Claim, 30, 31, 44. 
Contract, 36. 
Corporations, 82, 104. 
Fraud, 23. 
Land-office, 89. 
Lease, 174. 
Lien, 30. 
Location, 11. 
Mines, 33, 34. 
Partnership, 139. 
Salines, 8. 
Smelting works, 2. 
Tenant m common, 54. 
Tenant for life, 8. 
Waste, 1. 



TIME 376 

Abandonment, § 12-16. 

Appropriation, 9, 11-16, 33. 

Broker, 6. 

Contract, 27, 39, 43-46, 60, 69, 60. 

Corporations, 128. 

Deed, 36. 

Discovery, 2. 

Ditch, 14, 21-26. 

Evidence, 2. 

Forfeiture, 23. 

Fraud, 52. 

Injunction, 133. 

Irrigation, 19. 

Labor, 4, 8. 

Land-office, 72. 

Lease, 64, 69, 70, 101. 

Location, 43. 58. 

Measure of oamages, 29. 
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TIME— ConUnued. 
Oil, 7. 

Prospecting contract, 9, 16, 
Quarrr, 2. 
Recora, 2. 
Rent, 14. 
Rescission, 3. 
Royalty, 6. 
Sale, 3. 

Specific performance, 8, 9. 
Statute of limitations, 15, 24 
Stock, 61, 62. 
Sunday, L 

Vendor and purchaser, 4, 34, 36, 
Ventilation, 3. 
Wages, 3, 4. 

TIN BOUNDS 

Adverse po s s es s i on, § 14. 
Custom, 17, 1& 
Easement, 1. 
Ejectment, 4. 
Equity, 3. 
Forcible Entry, 4. 
Mines, 9. 
Poor rate, 1-3, 
Prescription, 3. 
Royalty, 2. 
Stannaries, 1-9. 
Tailings, 13. 
Water, 77. 



TITHES 

TOWN SITE. 

Ck>rporations, § 17. 
Land-office, 90. 
Location, 26, 42. 

TRADE. TRADER. 
Bankrupt, § 1-8. 
Brick, 2. 
Broker, 2. 
Corporation, 30. 
Mineral springs, 2. 
Partnership, 37. 
Receiver, 23. 
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377 



TRADEMARK 

Coal, §2. 
Injunction, 110. 
Mineral springs, 6. 

TRESPASS 

Agent, § 36. 
Assumpsit, 1, 2, 3, 6. 
Barriers, 2. 
Blasting, 4. 
Boundiuy, 7. 
Copyhold, 3. 
Cor|>orations, 104. 
Equity, 4. 
Evidence, 15. 
Execution, 3. 
Executor, 5. 
Forcible entry, 1. 
Grant, 6. 



377 



378 



TBESPASB-^onUimed. _ _ 

Injunction, 1-6, 10, 14r-16, 20-28, 86. 

108, 109, 161-163. 
Lease, 36, 37. 
License, 22, 36, 38. 
Location, 41. 
Measure of damages, 1, 8-21, 31, 88, 

48, 72. 
Negligence, 35w 
Ore, 3. 

Possession, 46, 51. 
Practice, 2, IL 
Public domain, 12, 30. 
Ripurian rights, 3. 
Statute of Bmitations, 12-15. 
Stone, 6. 

Tenant in common, 11, 36, 
Workings, 3a 

TROVER 3» 

Account, § 16. 

Adverse possession, 22. 

Agent, 56. 

Contract, 1. 

Conversion, L 

Highways, 4. 

Lease, 99. 

Measure of damages, 2, 71, 72. 

Mortgage, 29. 

Oil. 9. 

Ore, 2. 

Stock, 38, 39. 

TRUSTS AND TRUSTEES S» 

Agent, 4. 

Buls and notes, 7. 

Champerty, 2. 

ColUery. 11. 

Cor^rations, 11, 21, 32, 44-19, 112, 121. 

Devise, 3. 

Executor, 4. 

Fraud, 27, 56, 77. 

Husband and wife, 3. 

Infant, 1. 

Injunction, 92, 100. 

Interest, 3. 

liease, 63, 147. 

Measure of damages, 47. 

Mortgage, 20. 

Partnership. 110. 

Personal liabUity, 33, 35. 

Principal and agent, 1. 

Public domain, 36. 

Severance, 10, 14. 

Specific performanoe, 33. 

Stock, 20, 21. 

Vendor and purchaser, 22. 

Winding-up ict, 7. 



TUNNEL 

Contract, 40-42. 
Deed, 7. 

Eminent domain, 3, 6. 
Injunction, 63, 85b 
Labor, 6. 
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rVNl^EL—CofUinued. 
Land-office, 91. 
Ventilation, 0. 

TURF. 

Land, 17. 

ULTRA VIREa 

Common carrier, 1, 8. 
Corporation, 73, 79, 88-91. 

UMBER. 

Land-office, 92. 

UNITED STATES MINING STAT- 
UTES 385 

Adverse claim, 1, 2. 
Appropriation, 1. 
Claim, 12, 13. 
Diamonds, 1. 
Ditch, 36, 38. 
Highways, 12. 
Mineral lands, 1, 3, 8. 
Placer, 2. 

Public domain, 26. 
School lands, 1. 
Sorfaoe, 10. 
Survey, 1. 
Tunnels, 8. 



USAGE 

Broker, 1-4. 
Contract, 66. 
Custom, 15, 28, 36. 
Partnership, 118. 
Reservation, 54. 
Witness, 6. 



387 



UTAH 

VEIN 

Deed, § 11. 

Estoppel, 15. 

Evidence, 16, 20. 

Fraud, 4, 26, 73. 

Injunction, 38. 

Lease, 106, 157. 

Location, 35, 59. 

Lode, 1-22. 

Mines, 23, 27. 

Patent, 2, 22. 

Placer, 1. 

Possession, 12, 13. 

Specific performance, 15. 

Surface, 10. 

Survey, 1. 

Tenant for life, 7. 

U. S. mining statutes, 2-6, 20. 

Workings, 25. 

VENDOR AND PURCHASER. 
Agent, § 4, 11, 24, 39. 
Contract, 14, 49. 
Corporations, 51, 90, 113, 115. 
Ejectment, 13. 
Executors, 3. 
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PAGB 

VENDOR, ETC.— Coirftnued. 
Fraud. 1, 13, 52, 56, 65-^. 
Injunction, 96. 
Laches, 13. 
Lease, 56. 
Mortgage, 23, 24. 
Partnership, 18. 
Possession, 52, 58. 
Specific performance, 1-38. 
Statute of frauds, 19. 
Tenant in common, 52. 
Time, 2-4. 

VENDOR'S LIEN 395 

VENTILATION 395 

Manslaughter, § 1. 
Measure of diunages, 46. 

WAGES 896 

Agent, $ 41, 52. 
Contract, 48-50, 59, 60. 
Corporations, 65-57. 
Evidence, 22. 
Lease, 175. 
. Lien, 1-6. 

Measure of damages, 64. 
Mortgage, 5. 
Partnership, 46, 47, 80. 
Personal liability, 13. 
' Statute of limitations, 28. 

WALL. 

Location, § 1. 

WAR 397 

Partnership, § 86. 
Royal mines, 2. 
Tenant in common, 27. 

WARRANTY 397 

Deed, § 12, 28. 

Lease, 83, 112, 122, 123, 179. 

Measure of damages, 32. 

Sale, 1. 

Statute of limitations, 24. 

Stock, 51, 52. 

Vendor and purchaser, 5, 29. 

WASTE 400 

Barriers, § 7. 

Common, 2. 

Deed, 51. 

Ecclesiastical law, 5. 

Injunction, 3, 12, 28, 29, 108, 146. 

Lease, 16. 

Mines, 1. 

Mines, 33. 

Mort£[age, 2-4. 

Practice, 29. 

Salines, 7. 

Tenant in common, 53, 54. 

Tenant for life, 5, 12. 

Timber, 5. 
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WATER 401 

Abandonment, § 26, 28. 

Adverse possession, 17-21. 

Appropriation, 2, 3, 10, 11, 14, 20-32. 

Claim, 35, 44. 

Custom, 17, 18. 

Deed, 25. 

Dip, 1. 

Drainage, 1-9. 

Ditch7l-44. 

Eminent domain, 13. 

Estoppel, 11. 

Evidence, 43r47. 

Flooding, 1-4. 

Flume, 1, 2. 

Grant, 5. 

Injunction, 71-81; 85, 121t 158, 16e-lC9. 

Injunction bond, 4. 

Irrigation, 1-27. 

Land, 25. 

Land-office, 04. 

License, 18. 

Location, 16, 17, 26, 49. 

Measure of damages, 53. 

Mill-site, 1, 2. 

Negligence, 9, 10, 31. 

Nuisance, 9, 16. 

Partition, 7. 

Placer, 4. 

Pleading, 10. 

Practice, 3, 9. 

Public domain, 25. 

Quieting title, 3, 5. 

Reservation, 12. 

Springs, 1-4. 

Statute of limitations, 30, 32. 

Sunday, 1. 

Surface support, 60-62. 

Tailings, 15. 

Tenant in common, 47. 

Trespass, 33. 

Tunnel, 2, 6. 

U. S. mining statutes, 11, 12. 

Vein, 11. 

WATER-COURSE. 
Irrigation, § 26. 

WAY 410 

Contract, $ 69. 

Drainage, 9. 

Easement, 3. 

Ditch, 3, 14, 35. 

Eminent domain, 5, 10, 3^38. 

Exception, 2. 

Fraud, 104. 

Highways, 7. 

Insj>ection, 9. 

Irrigation, 15. 

Lea^, 99. 

Location, 21. 

Measure of damages, 9, 17, 67. 

Mines, 22, 28. 

Occupation, 5. 



WAY— OofUmued. 
Poor rate, 21. 
Reservation, 44-46* 
Royal mines, 3. 
Severance, 30. 
Specific performance, 23. 
Surface support, 9. 
Tunnels, 1. 

WEIGHTS AND MEASURES 413 

Fraud, $ 62. 
Ore, 7. 
Stone, 7. 

WILL 414 

Devise, $ 1-3. 
Executor, 8. 
Gold-dust, 9. 
Partnership, 37. 
Rent, 8, 9. 

WINDING-UP ACT. 414 

Cost-book, $ 24. 
Mortgage, 21. 
Rent, 16. 
Shares, 12. 

WITNESS 41S 

Assumpsit, $ 5. 
Custom, 38, 39. 
Deed, 15. 
Inspection, 5. 
Laud-office, 95. 
Personal liability, 34. 
Practice, 23, 24. 

WORKINGS 416 

CoUiery, $ 7, 16, 16. 

Confusion, 1. 

Cost-book, 2. 

Crimes, 9. 

Custom, 14-16. 

Dower, 8. 

Flooding, 1, 3. 

Fraud, 3, 4, 62. 

Instroke, 1. 

Lease, 23, 55, 59, 81, 89. 91, 98, 102. 

Mines, 15, 17, 22, 35. 
Possession, 9-13. 
Reservation, 44 
Surface support, 43, 44. 
Trespass, 10. 
Vein, 9. 
Ventilation, 1-9. 

WORKMANLIKE MANNER. 
Coal, 3, 5. 
Expert, 3. 
Lease, 95, 102. 
Workings, 1. 
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